IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
OPUS SOUTH CORPORATION, et al., Case No. 09-11390 (MFW)
Debtors., {(Jointly Administered)

Re: D.1. 820, 852, 870, 877, and 891

FINDHNGS OF FACT, CONCLUSIONS OF LAW AND ORDER CONFIRMING
WACHOVIA BANK, NATIONAL ASSOCIATION, AGENT’S FIRST AMENDED PLAN
OF LIQUIDATION FOR WATERS EDGE ONE, L.L.C. PURSUANT TO CHAPTER 11
OF THE UNITED STATES BANKRUPTCY CODE, AS MODIFIED

WHEREAS, Wachovia Bank, National Association, in its capacity as administrative
agent for itself and the other Lenders (as defined herein) (the “Agent”™) in the chapter 11 case (the
“Chapter 11 Case™) of Waters Edge One, L.L.C. (the “Debtor™),! on November 30, 2009 filed its
Disclosure Statement for Lenders™ Plan of Liquidation for Waters Edge One, L.L.C. Pursuant to
Chapter 11 of the Bankruptcy Code, and attached thereto as Exhibit A was Lenders’ Plan of
Liguidation for Waters Edge One, L.L.C. Pursuant to Chapter 11 of the Bankruptcy Code (Dkt.

820); and

WHEREAS, on December 31, 2009, the Agent subsequently proposed and filed
with the Bankruptey Court the First Amended Disclosure Statement for Wachovia Bank,
National Association, Agent’s Amended Plan of Liquidation for Waters Edge One, L.L.C.

Pursuant 10 Chapicr |} of the Bankruptey Code {the “Disclosure Statement™), and attached

thereto as Exhibit A, was Wachovia Bank, National Association, Agent’s First Amended Plan of
Liguidation for Waters Edge One, L.L.C. Pursuant to Chapter 11 of the Bankruptcy Code, (as

thereafter modified. and along with the Plan Supplement, the “Plan™) (Dkt. 870); and

' Capiwlized torms used but not otherwise defined herein, shall have the meanings ascribed 1o such terms in the
Man (a5 defined herein). The rulkes of construction in section 02 of the Bankruptey Code shall apply 1o this
Confirmation Order.



WHEREAS, on January 6, 2010, the Court entered its Order (I} Approving the
Disclosure Statement; (1) Establishihg Procedures for Solicitation and Tabulation of Votes to
Accept or Reject the Lenders' Plan of Liquidation Under Chapter 11 Including (A) Fixing the
Voting Record Pate, (B) Approving Solicitation Packages and Procedures for Distribution
Thercof, and (C) Approving Forms of Ballots and Establishing Procedures for Voting on the
Plan; (I11) Scheduling a Confirmation Hearing and Establishing Notice and Objection Procedures
in Respect of Confirmation of the Plan; (IV) Confirming the Plan and (V) Granting Related

Relief, (the “Disclosure Statcment Approval Order’) (Dkt. 877), and which order also approved

the form of Ballots for voting on the Plan (the “Ballots™); and

WHREREAS, the Bankruptcy Court having entered that certain Order Approving
Liquidation Analysis in Connection With First Amended Disclosure Statement for Wachovia
Bank, National Association, Agent's First Amended Plan of Liquidation for Water's Edge One,
L.L.C., dated January 14, 2010 {Dkt. 891); and

WHEREAS, the Declaration of Pamela G. Groff of Womble Carlyle Sandridge &
Rice, PLLC, Agent’s Balloting Agent Regarding Solicitation and Tabulation of Votes in
Connection with the Wachovia Bank, National Association, Agent’s First Amended Plan of
Liguidation for Waters Edge One, L.L.C. Pursuant to Chapter 11 of the Bankruptcy Code, dated

February 13, 2010 ( as amended, the “Groff Declaration™), having been filed on February13,

2010 (Dkt. 941) and amended on February 15, 2010 {Docket No. 946); and

WHERLAS, the Agent having filed its Memorandum of Law in Support of
Confirmation of Wachovia Bank, National Association, Agent’s First Amended Plan of
Liquidation for Waters Edge One, L.L.C. Pursnant to Chapter 11 of the Bankraptcy Code (the
“Memorandum of Law™) (Dkt. 943); and

WHEREAS, the Declaration of Naalie Anderson In Support of Wachovia Bank,
National Association, Agent’s First Amended Plan of Liquidation for Walers Edge One, L.L.C.
Pursuant 1o Chapter 11 of the Bankrupiey Code, dated February 12, 2010 (the “Anderson

Declaration™), having been filed on February 12, 2010 (Dkt, 940); and
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WHEREAS, on February 12, 2010, Wachovia filed certain additional documents

including a cerltain Exit Loan Agreement, Pledge Agreement, the Plan “as modified” and a
blackline showing changes from the previously filed Plan, the Liquidation Trust Agreement,

(collectively referred to as the “Plan Supplement™) (Docket No. 939), together with the Anderson

Declaration, the Groff Declaration and the Memorandum of Law; and

WHEREAS, the Confirmation Hearing to consider confirmation of the Plan
having been held before the Bankruptcy Court on February 17, 2010 and after due and sufficient
notice given to holders of Claims against, and Interests in, the Debtor and other parties in interest
in accordance with the Disclosure Statement Approval Order, the Bankruptcy Code, the
Bankruptey Rules, and the Local Bankruptey Rules, as established by the affidavits of service
filed with this Bankruptcy Court prior to the Confirmation Hearing (collectively, the “Notice
Affidavits™) (Dkt. 904) and upon consideration of all of the proceedings held before the
Bankruptcy Court and after full consideration of’ (i) each of the objections to confirmation of the
Plan filed with this Court and not subscquently withdrawn, settled or deemed moot (the
“Confirmation Objections™); (it} the testimony proffered and/or adduced at the Confirmation
Hearing; (iii) the other declarations and/or affidavits filed with the Bankruptcy Court; (iv} all
other evidence proffered and/or adduced at, memoranda and objections filed in connection with
and arguments of counsel made at, the Confinmation Hearing; and (v} the entire record of the
Chapter 11 Casc; and after duc deliberation thereon, and good cause appearing therefor;

I'T IS HEREBY FOUND AND DETERMINED THAT:

A Findings and Conclusions. The findings and conclusions set forth

herein and in the record of the Confirmation Hearing constitute the Bankruptcy Court’s findings
of fact and conclusions of law pursuant to Rule 52 of the Federal Rules of Civil Procedure, as
made applicable herein by Bankrupiey Rutes 7052 and 9014, To the extent any of the following
findings of fact constitmes conclusions of law, they are adopled as such. To the extent any of the

following conclusions of law constitutes findmgs of fact, they are adopted as such.
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B. Jurisdiction, Venue, Core Proceeding {28 U.S.C. §§ 157(b)(2),

1334(a)). The Bankrupicy Court has jurisdiction over Debtor’s Chapter 11 Case pursuant to

28 U.S.C. §§ 157 and 1334, Approval of the Disclosure Statement and confirmation of the Plan

are core proceedings pursuant 1o 28 U.S.C. § 157(k) and the Bankttiptcy Court has jurisdiction to

enter a final order with respect thereto. Debtor is an eligible debtor under section 109 of the

Bankruptcy Code. Venue is proper before the Bankruptcy Court pursuant to 28 U.5.C. §§ 1408

and 1409. Agent is a plan proponent in accordance with section 1121(a) of the Bankruptcy Code.
C. Chapter 11 Petition. On April 22, 2009 (the “Petition Date™),

Debilor commenced the Chapter 11 Case. The Debtor was authorized to continue to operate its

businesses and manage its properties as a debtor in possession pursuant to sections 1107(a) and
1108 of the Bankruptcy Code. No committee, trustee, or examiner has been appointed pursuant
to sectzon 1104 of the Bankruptcy Code.

D. Judicial Notice. The Bankruptcy Court takes judicial notice of the
docket of the Chapter 11 Case maintained by the Clerk of the Bankruptcy Court, including all
pleadings and other documents filed, all orders enteréd, and all evidence and arguments made,
profiered and/or adduced at the hearings held before the Bankruptey Court during the pendency
of the Chapter 11 Case.

E. Burden of Proof. The Agent has the burden of proving the

elements of sections 1129(a) and (b} of the Bankruptcy Code by a preponderance of the evidence.
Agent has met such burden.

F. Solicitation of Votes. Votes for acceptance or rejection of the Plan

were solicited in good faith and in compliance with sections 1125 and 1126 of the Bankruptey
Code, Bankruptcy Rules 3017 and 3018, and all other provisions of the Bankruptcy Code, the
Bankruptcy Rules, the Local Bankrupley Rules, and all other applicable rules, laws, and
regulations. All procedures to distribute the Batlots to the applicable holders of Claims and
Interests and to tabulate the Ballots were fair and reasonable and were conducted in accordance

with the Disclosure Statement Approval Order and the applicable provisions of the Bankrupicy
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Code, the Bankruptcy Rules and the Local Bankruptcy Rules, and all other applicable rules, laws,

and regulations,

G. Notice. Agent has given proper and sufficient notice of the
Continmation Llearing as required by Bankruptcy Rule 3017(d). Due, adequate and sufficient
notice of the Confirmation Hearing, along with deadlines for voting on or filing objections to the
Plan, has been @mven 1o all known holders of Claims and Interests, substantially in accordance
with the procedures set forth in the Disclosure Statement Approval Order. The notice of the
Confirmation Hearintg, the Disclosure Statement and appropriate Ballots werce transmitted and
served in compliance with the Disclosure Statement Approval Order and applicable provisions of
the Bankruptey Code, the Bankrupicy Rules, the Local Bankruptcy Rules, and all other
applicable rules, laws and regnlations, and such transmittal and service were adequate and
sufficient under the circumstances. Holders of Claims against, and Interests in, Debtor and
parties in interest have had a reasonable opportunity to appear and be heard with respect thereto

and accordingly ne other or further notice is required.

H. Subsequent Plan Modifications. Adequate and sufficient notice of

the Plan Supplement including any modifications to the Plan (the “Plan Modifications™) has been

given and no other or further notice s or shall be required and such Plan Modifications are
approved in full.
I. Plan Compliance with the Bankrptey Code (11 US.C. §

1129(a)(1)). The Plan complies with the applicable provisions of the Bankruptcy Code and, as
required by Bankroptey Rule 3016, the Plan is dated and identifies the Agent as proponent of the
Plan; thereby satisfymg section 1129(a)(1) of the Banknuptcy Code.

{n Proper Classification (11 U.5.C. §§ 1122, 1123{a)(1)). In addition

to Administrative Claims and Tax Claims, which need not be classified, Article I of the Plan
classifies lour (4) Classes of Claims and Interests. The Claims and Interests placed in each Class
are substantially similar to the other Claims and Interests, as the case may be, in each such Class.

Valid busingss, facmal, and legal reasons ¢xist for separaicly classifying the various Classes of
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Claims and Interests created nnder the Plan, and such Classes of Claims and Interests do not

unifairly discmminate between holders of Claims and Interests. The Plan therefore satisfies
sections 1122 and 1123(a)(1) of the Bankruptcy Code.
(2) Specified Unimpaired Classes (11 U.S5.C § 1123(a)2)). Article IV

of the Plan specifies Class 1 (Priority Claims) as an unimpaiff:d Class of Claims under the Plan
within the meaning of section 1124 of the Bankruptcy Code and specifies the treatment of Claims
in that Class; thereby satisfying section 1123(a}(2) of the Bankruptey Code.

(3) Specified Treatment of Impaired Classes (11 U.5.C. § 1123(a)(3)).

Article V of the Plan specifies Class 2 {(Lenders Allowed Unsecured Claim), Class 3 (Allowed
Unsecured Claims), and Class 4 (Interests) as impaired Classes of Claims and Interests under the
Plan within the meaning of section 1124 of the Bankruptey Code and Article V specifies the
treatment of Claims and Interests in those Classes; thereby satisfying section 1123(a)(3) of the
Bankruptcy Code.

(4)  No Unfair Discrimination (11 U.5.C. § 1123¢a}{4)). The Plan

provides for the same treatment by the Debtor for cach Claim or Interest in each respective Class
unless the holder of a particular Clatm or Interest has agreed to a less favorable treatment of such
Claim or Interest; thereby satisfying section 1123(a)(4) of the Bankruptcy Code.

(3) Implementation of the Plan (11 U.5.C. § 1123(a)(5)). The Plan

and the various documents and agreements set forth in the Plan Supplement provide adequate
and proper means for the implementation of the Plan, including but not limited to (i) the
higuidation of the Debtor, (11) the formation of the Liquidation Trust and appointment of the
Ligudation Trustee and (iii) the transfer of the Debtor’s assets to and vesting in the Liquidation
Trust.

{6} Non-Voting Equity Sccunities/Allocation of Voting Power

(11 U.S,C. § 1123(a)(6)). The Plan does not provide for the issuance of non-voting equity

securities; thereby satistying section 1123(a}6) of the Bankruptey Code.
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{7) Designation of Directors, Officers and the Trustee (11 U.5.C.

& 1123(a)}(7)). As set forth in Article 1V of the Plan, the identification of the Trustee is consistent
with the interests of creditors, equity securily holders and public policy; thereby satisfying
section 1123(a)(7) of the Bankruptcy Code.

{3 Impairment/Unimpairment of Classes of Claims and Interests (11

US.C. §1123(b)(1)). As permitted by section 1123(b)(1) of the Bankruptcy Code, Article 11l of
the Plan designates (1) Class 1 (Pnonty Claims) as an Unimpaired Class of Claims, and (i) Class
2 {Lenders Allowed Secured Claim), Class 3 (Allowed Unsecured Claims), and Class 4
(Interests) as Impaired Classes of Claims; thereby satisfying section 1123{b)(1) of the
Bankruptcy Code.

(9)  Assumption and Rejection (11 U.S.C. § 1123(bX2)). Article VIII

of the Plan provides for the rejection of executory contracis and unexpired leases, other than
those contracts and leases that may have been assumed pursnant 1o a separate order of the
Bankruptcy Court, and meets the requirements of section 365(b) of the Bankruptcy Code; thereby
satisfying section 1123(b)2) of the Bankruptcy Code. There have been no objections filed by
any party i interest 1o Debtor’s rejection of executory contracts or unexpired leases pursuant to
Article VIH of the Plan.

(10)  Preservation of Rights of Action (11 U.5.C. § 1123(bX3)}B)).

Section 1123(b)}(3X(B) of the Bankruptcy Code provides that a plan may “provide for the
retention and enforcement by the debtor, by the trustee, or by a representative of the estate
gppoinicd for such purpose, of any claim or interest. Pursuant to Article XII of the Plan, the Plan
preserves the Trustee’s rights to enforce any rights and canses of action that the Debtor may hold
against any entity including, but not limited to, the RMSSR Claims.

{11y  Modification of Rights of Holders with Secured Claims (11 U.S.C.

§ 1123(b)(5)). To the exient that the Plan modifics the rights of holders of secured Claims, it

does so in accordance with scetion 1123(bX5) of the Bankruptey Code.
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(12)  Additional Plan Provisions (11 U.S.C. § 1123(b)(6)). Each of the

provisions of the Plan is appropriate and consistent with the applicable provisions of the
Bankruptcy Code; thereby satisfying section 1123(b){6) of the Bankruptcy Code.
{(13)  Cure of Defaults (11 U.5.C. § 1123(d)). The Plan does not provide

for the assumption of any execuiory contract or lease of non-residential real property. Based on
the foregomng, section 1123(d) of the Bankruptcy Code is mnapplicable.

1 Proponent’s Compliance with the Bankruptcy Code (11 U.5.C.

§ 1129(a)(2)). Agent, as the ’lan proponent, has complied with the applicable provisions of the
Bankruptcy Code.

(1Y  The Debtor is an eligible debtor under section 1[)9 of the
Bankruptcy Code.

(2) The Debtor has complied with applicable provisions of the .
Bankruptcy Code, except as otherwise provided or permitted by orders of the Bankruptcy Court.

(3)  The Agent, as plan proponent, has complied with the applicable
provisions of the Bankruptcy Code, including sections 1125 and 1126(b), the Bankruptcy Rules,
the Local Bankruptey Rules, any applicable non-bankrupticy law, tule and regulation, the
Disclosure Statement Approval Order and all other applicable lsm?_., among other things, in
transmiiting the Solicitation Packages (as such term is defined in the Disclosure Statement
Approval Order) and related documents and notices, conducting the solicitation and tabulation of
the votes on the Plan,

K. Plait Proposed 1n Good Faith (11 U.S.C. § 1129(a}(3)). The Plan

{mmcluding the Plan Supplement and all documents necessary to effectuate the Plan and the
transactions contemplated thereby) has been proposed in good faith and not by any means
forbidden by law; thereby satisfying section 1129(a)(3) of the Bankruptcy Code. Such good faith
is evident from the facts and record of the Chapter 11 Case, the Disclosure Statement, the
tormulation of the Plan, and the record of the Confirmation Hearing and other pmceédings held

in the Chapter 11 Case.
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The Plan (including the Pian Supplement and all documents necessary to
effectuate the Plan and the transactions contemplated thereby) and the Disclosure Statement were
developed after analysis and negotiations involving numerous proposals, including proposals
solicited by the Agent and the Debtor and were proposed with the legitimate and honest purpose
of maximizing the value of the Debtor’s estate for all holders of Claims against, and Interests in,
the Debtor. Further, the Plan’s classification, releases, exculpation, injunction and setoff
provisions have been negotiated in pood faith, are consistent with sections 105, 1122, 1123,
1129, and 1142 of the Bankruptcy Code, and are each necessary for the successful
implementation of the Plan. Based on the foregoing, section 1129(a)(3) of the Bankruptey Code
is satisfied.

.. Payment for Services or Costs and Expenses (11 U.S.C. § 1129(a}{4)).

Any payment made or to be made by the Debtor for services or for costs and expenses of the
Debtor’s professionals in conncetion with the Chapter 11 Case, or in connection with the Plan
and mcident 1o the Chapter 11 Case, has been approved by, or is subject to the approval of, the
Bankruptcy Court as reasonable; thereby satisfying section 1129(a)}4) of the Bankruptcy Code.
M. Directors, Officers and Insiders (11 U.S8.C. § 112%a)(5)). The

Agent has complied with section 1129(a)(5) of the Bankruptcy Code. The identity and
affiliations of any individual proposed to serve as a “successor” to the Debtor has been disclosed.
Following Confinnation, the Debtor will have no officers or directors or voting trustee. The
approval of the Liquidation Trust and the Liquidation Trustee, to the extent govemed by section
1129(a)(5} is consistent with the interests of holders of Clanms against, and Interests in, Debtor
and with public policy: thereby satisfying section 112%(a)(5) of the Bankruptcy Code. To the
extent available, the identity of any insider that will be employed or retained by the Liguidation
Trust and the natore of such insider’s compensation also have been fully disclosed.

N. No Rate Changes (11 U.5.C. § 112%a}6)). Debtor is not subject to any

grovernmental regulatory commission with jurisdiction. after confirmation of the Plan, over rates
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of Debtor. Thus, section 1129(a)(6) of the Bankruptcy Code is not applicable to the Chapter 11

Case.

0. BEest Imerest of Creditors (11 U.S.C. § 1129(a}(7)). The

liquidation analysis and other evidence proffered and/or adduced at the Confirmation Hearing
(1) are persuasive and credible, (ii) have not been controverted by other evidence and
(i1} establish that each holder of an impaired Claim has accepted the Plan or will receive or
retain under the Plan, on account of such Claim, property of a value, as of the Effective Date, that
is not less than the amount that such holder of a Claim would receive or retain if the Debtor was
liquidated under Chapter 7 of the Bankruptcy Code on such date; thereby satisfying section
112%9(a)}7) of the Bankruptey Code.

F. Acceptance by Certain Classes (11 US.C. § 1129a)(8)). Class |

(Priority Claims) is an unimpaircd Class of Claims that is conclusively presumed to have
accepted the Plan in accordance with section 1126(f) of the Bankruptcy Code. As evidenced by
the Grotf Declaration, Class 2 (Lenders Allowed Unsecured Claim) is an impaired Class of
Claims and has voted to accept the Plan, without regard to the votes of insiders of the Debtor;
thereby satisfying section 1129(a)(8) of the Bankruptey Code. Class 3 1s impaired and has not
voied to accept the Plan.,

Q. Treatment of Administrative Claims, Allowed Tax Claims and Other

Priority Claims (11 U.S.C. § 1129(a)(9}). The treatment of Administrative Claims pursuant to

Section 4.1(a) of the Plan satisfies the requirements of section 1129%a)}%){(A) and (B) of the
Bankrupicy Code. The treatment of Allowed Tax Claims pursuant o Section 4.1(b) of the Plan
satisfies the requirements of section 1129(a)9)C) of the Bankruptcy Code; provided that, if the
‘Trustee cleets to pay any Alowed Tax Claim over a peried ending not later than five (5) years
from the Petition Date, the Trustee shall pay intercst on such Allowed Tax Claim at the
applicable statutory rate.

R. Acceptance by Impaired Class (11 1.5.C. § 1129(2)(J0)). As evidenced

by the Groff Declaration, acceptance of the Plan by those Holders of Claims in Class 2 (Lenders’
10
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Allowed Unsecured Claim) entitled to vote on the Plan surpasses the requisite standards in both

number and amount, as set forth in sections 1126(b) and {¢) of the Bankruptey Code, as
determined without including any acceptance of the Plan by any insider (as that term is defined in
section 101(31) of the Bankruptcy Code); thereby satisfying the requirements of section
1129%a) 10) of the Bankmptcy Code.

5. Feasibility (11 U.5.C. § 1129(a){(11}). The information in the

Disclosure Statement, the Memorandum of Law, and the evidence proffered and/or adduced at
the Confirmation Hearing (i) is persuasive and credible, (ii) has not been controverted by other
evidence and (iii) establishes that the Plan contemplates the Hquidation of the Estate and is
feasible and that there is a reasonable prospect of the Liquidation Trust being able to meet its
linancial obligations under the Plan and in the ordinary course; thereby satisfying section
1129(a)(11) of the Bankruptcy Code.

T. Pavmeni of Fees (11 U.S.C. § 1129%a)12)). Section 4.1 of the

Plan provides that on the Effective Date, and thereafter as may be required, the Trustee shall pay
all outstanding fees payable pursuant to scction 1930 of title 28 of the United States Code;
thereby satisfying section 1129(a)(12) of the Bankruptcy Code.

U { ontinuation of Retiree Benefits (11 U.5.C. § 1129(:1)(']3}). The

Debtor is not required to pay any retiree benefits. Accordingly, seetion 1 129(a)(13) of the
Bankruptcy Codc is inapplicable (o the Chapter 11 Case.
V. No Domestic Support Obligations (11 U.5.C. § 1129%a)(14)). The

Deebior is nol required by a judicial or administrative order, or by statute, to pay any domestic
support obligations. Accordingly, section 1129(a)(14) of the Bankruptcy Code is inapplicable to
the Chapter 11 Case.

W, Debitor Is Not an Individual (11 U.S.C. § 112%a)(15)). The Debtor

15 nol an individual, and accordingly, section 1129(a)(15) of the Bankruptcy Code is inapplicable

to the Chapter 1t Case,
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X No Applicable Nonbankruptey Law Regarding Transfers (11

U.S.C. § 1129(a)(16)). The Debtor is 2 moneyed business, a commergial corporation, and/or a

trust. Accordingly, section 1129(a)(16) of the Bankruptcy Code is inapplicable to the Chapter 11
Case.

Y. Fair and Equitable; No Unfair Discrimination (11 U.5C.

§ 1129(b)). Based upon the Plan, the Memorandum of Law and the evidence proffered and/or
adduced at the Confirmation Hearing, the Plan does not disciminate unfairly and is fair and
equitable with respect to any rejecting Class, as required by sections 1129(b)(1) and (b)(2) of the
Bankruptcy Code; thercby satistying scction 1129(b) of the Bankruptcy Code.  To the extent that
any class of unsecured creditors voted against the Plan, such class shall receive or retain on
accounl of such Claim property of a value, as of the Effective Date, equal to the allowed amount
of such Claim, or the Plan provides that no holder of an Interest or Claim that is junior to the
Claimas of such class will not receive or retain under the Plan on account of such junior Claim or
Interest any property.

Z, Only One Plan (11 U.5.C. § 1129{c)). The Plan iz the only plan

filed in the Chapter 11 Case, and accordingly, section 1129(c) of the Bankruptcy Code is
inapplicable.
AA. Principal Purpose of the Plan (11 U.8.C. § 1129(d)). As evidenced

by the Disclosure Statement, the Plan, the Memorandum of Law and other evidence proffered
and/or adduced at the Confirmation [learing, the principal purpose of the Plan is not the
avoldance of taxes or the avoidance of the application of section 5 of the Securities Act, and no
Govemnmental Unit (as such term is defined in the Bankruptcy Code) has objected to the
confirmation of the Plan on any such grounds; thereby satisfying section 112%(d) of the
Bankruptcy Code.

BB. Modifications to the Plan. Any subsequent modifications to the

Plan are authorized by the Plan pursvant to Bankrupicy Rule 3019(a), and do not require
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additional solicitation of the Plan or additional disclosure under section 1124 of the Bankruptcy

Code.
CC. ood Faith Solicitation (11 U.S.C. § 1125(e)). The evidence

proffered and/or adduced at the Confiriation Hearing, together with the entire record of the
Chapter 11 Case (a) is persuasive and creditable, (b} has not been controverted by other evidence
and (¢) establishes that the Releasees, to the extent applicablé, (i) have acted in “good faith”
within the meaning of section 1125(¢) of the Bankruptcy Code, in compliance with the applicable
provisions of the Bankrupicy Code, the Bankruptcy Rules, the Local Rules and any applicable
nen-bankruptey law, rule, or regulation govcming the adequacy of disclosure in connection with
all thetr respective activities relating to the solicitation and their participation in the activities
described in sections 1125 and 1126 of the Bankruptcy Code and (ii) shall be deemed to have
participated in good faith and in compliance with the applicable provisions of the Bankruptcy
Code in the offer and issuance of any sccurities under the Plan, and therefore are not, and on
accouni of such offer, issvance and solicitation will not be, liable at any time for the violation of
any applicable law, rule, or regulation governing the solicitation of acceptances or rejections of
the Plan or the offer and issuance of the securities under the Plan, and are entitled to the
protections afforded by section 1123(e) of the Bankruptcy Code and, to the extent such parties
are listed therein, the exculpation provisions set forth in Section 13.3 of the Plan; thereby
sasfymg section 1125(e) of the Bankruptcy Code.

DD. Implementation. All documents necessary to implement the Plan,
including but not limited to those contained in the Plan Supplement, and all other relevant and
necessary documents, have been developed and negotiated in good faith and shall, upon
completion of documentation and execution, be valid, binding, and enforceable agreements and
not be in confhict with any federal or state law. The consummation of the transactions
contemplated by the Plan represent the exchange of adequate consideration for value and are not

intended to hinder, delay or defraud creditors or any party-in-interest.
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EE. Releases, Exculpation and Injunction. The Bankruptcy Court has

Jurisdiction wnder sections 1334(a) and (b) of title 28 of the United States Code to approve the
releases, exculpation and injunction provisions set forth in Article X1 of the Plan. As has been
¢stablished here based upon the record in the Chapter 11 Case and the evidence protfered and/or
adduced al the Confirmation Hearing, such provisions (i) were necessary to the formulation and
implementation of the Plan, (ii) are consistent with sections 105, 1123(b)§), 1129, and 1142 of
the Bankruptey Code, and (iii} are fair and provide reasonable consideration for the limited third
party releases. Wachovia and the Lenders have provided substantially all of the funds needed to
pay administrative costs and critically needed items during the course of this Chapter 11 Case,
and has agreed 1o provide Exit Financing to pursue the RMSSR Claims. Without these
contributions it is highly likely that there would be no feasible plan and that the distribution and |
opportunity for future distributions to creditors would be materizally reduced.

FF. Retention of Jurisdiction. The Bankruptey Court may properly

retain jurisdiction over the matters set forth in Article X1V of the Plan and to the extent provided
therein and as contemplated herein.

GG, Satisfaction of Confirmation Requirements. Based on the

forgoing, the Plan satisties the requirements for confirmation as set forth in section 1129 of the

Bankruptcy Code.

NOW THEREFORE, IT 15 HEREBY ORDERED, ADJUDICATED AND DECREED
THAT:

1. Findings of Fact and Conclusions of Law. The above-referenced findings

of fact and conclusions of law are horeby incorporated by reference as though fully set forth
hercin,

2. Objections Resolved or Overruled. xcept as expressly set forth herein,

all objections to, responses to, and statements and comments, if any, in opposition to the Plan,

other than those withdrawn, waived, or settled prior to or in the record of, the Confirmation
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Hearing are hereby overruled in their entirety on their merits. Any Claim asserted to be a Priority
Claim, 11 U.S.C. §507(a){4) if Allowed, shall be subject to the statutory cap of $10,950,
including but not limited to any ¢laim filed by Opus Architects & Engineers. Any Claim asserted
to be a Priority Claim arising under 507(a)(7), if Allowed, shall be subject to the statutory cap of
£2.415, including but not limited to the filed claim of the Jensen Family Trust.

3. Notice of the Confirmation Heartng. Notice of the Confirmation Hearing

complied with the terms of the Disclosure Statement Approval Order, was appropriate and
satisfactory based upon the circumstances of the Chapter 11 Case, and was in compliance with
the provisions of the Bankruptcy Code, the Bankruptey Rules and the Local Bankruptcy Rules.

4, Amendments to the Plan. The Plan Maodifications meet the requirements

of sections 1127¢a) and {(c), as such modifications do not adversely affect the treatment of any
holder’s Claim or Interest within the meaning of Bankruptcy Rule 3019(a), and no further
solicitation or voting 1s required.

5. Solicitation, The solicitation procedures as set forth in the Groff
Declaration, complied with the Disclosure Statement Approval Order, were appropriate and
satisfactory based upon the circumstances of the Chapter 11 Case, and were in compliance with
the provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy Rules, and
applicable non-bankruptcy law.

6. Confirmation of the Plan. The Plan, together with each of its provisions,

shall be and hereby is, approved and confirmed under section 1129 of the Bankruptey Code. The
documents contained in the Plan Supplement are anthorized and approved. The terms of the
Plan, including the I’lan Supplement, are incorporated by reference into, and are an integral part
of, this Confirmation Order. The Plan complies with all applicable provisions of the Bankruptcy
Code. the Banknuptcy Rules, and the Local Bankmptcy Rules,

7. General Authorizations. Except to the extent provided in the appropriate

provisions of the General Corporation Law of the Siate of Delaware and section 1142(b) of the

Bankruptey Code, no additional action of the Liguidation Trust, or the Trustee shall be reguired
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to authorize the Ligquidation Trust or the Liquidation Trustee to enter into, execute, deliver, file,
adopt, amend, restate, consummate or effectuate, as the case may be, the Plan and any contract,

instrinment or other document to be executed, delivered, adopted or amended in connection with
the implementation of the Plan.

8. Binding Effect. Except as expressly set forth in the Plan, on the date of
and following cntry of thrs Confirmation Order and subject 1o the ocecurrence of the'Effective
Date, the provisions of the Plan shall bind Debtor, the Liquidation Trust, all holders of Claims
against, and Interests in, the Debtor (irrespective of whether such Claims or Interests are
impaired under the Plan or whether the holders of such Claims or Interests have accepted the
Plan), each Person receiving, retaining or otherwise acquiring property under the Plan, any and
all non-Debtor parties to executory contracts and unexpired leases with Debior, any other party in
interest in the Chapter 11 Case, any Person making an appearunce in the Chapter 11 Case or any
other party in intérest in the Chapter 11 Case, and the respective heirs, executors, administrators,
successors, predecessors, or assigns, if any, of any of the foregoing.

9. Vesting of Assets. LExcept as expressly set forth in the Plan, on the

Effective Date, pursuant to scctions 1141(b) and (¢) of the Bankruptcy Code, all property of the
Dcebtor’s cstate shall vest in the Liquidation Trust free and clear of all Claims, hiens,
encumbrances, charges, and other interests, but subject to the first priority lien of the Agent for
the benefit of the Lenders under the terms of the Pledge Agreement, DIP Financing Order and
Litigation Trust, and the first priority lien created in favor of the Agent for the benefit of the Exit
Lenders pursuant to the Exit Financing, as may be applicable. The first priority lien of the DiP
Agemt for the benefit of the DIP Lenders shall continue until the creation and implementation of
the Liguidation Trust. and upon such creation, the Agent for the benefit of the Exit Lenders shall
have a first priority tien on all assets of the Liquidation Trust; however the lien on Avoidance
Actions and proceeds thereof shall be limited to the extent the Exit Financing is used for the
purpose of prosecuting or investigating the Avoidance Actions. The Liguidation Trust may usc,

acyuire. and dispose of property free of any restrictions of the Bankruptey Code, the Bankruptey
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Rules, and the Local Bankmpicy Rules in all respects, to the extent provided in the Plan and
Liquidation Trust Agreement.

10. Implementation of the Plan. The Agent, the Debtor, or the Liquidation

Trustee, as the context may require, shall be authorized and directed to execute, deliver, file, or
record such documents, contracts, instruments, releases, and other agreements, including those
contained in the Plan Supplement, and to take such other actions as may be necessary or
appropriate to effectuate, implement, and further evidence the terms and conditions of the Plan,
including all such actions delineated in Article VII of the Plan. On the Effective Date, the
appointment and formation of the Liquidation Trust is hereby authorized, ratified and approved,
and the Trustes with all its authorty, duties and responsibilities, and is authorized and
empowered to issue, execute, file, and deliver or record such documents, contracts, instruments,
teleases, and other agreements, including those contained in the Plan Supplement, contemplated
by the Plan, as a representative of the Debtor’s estate.

11.  Administrative Claims; Supplemental Bar Date. The deadline by which

any party holding an Administrative Claim accruing after the period covered by any prior
Administrative Claim bar datc and the date of Confirmation shall be thirty (30) days after the
Confirmation Date, and a Notice of Confirmation provided for in decretal paragraph 36 of this
Confirmation Order shall cxpressly provide as such, and shall be served upon all parties required
in said paragraph 36. The Liquidation Trust may pay any Administrative Claim that accrued
prior to the Effective Date in the ordinary course of business without any further notice to or
action, order, or approval cﬁ'lhc Bankrupicy Courl or any other persont; provided, however, any
such Admimstrative Claim (o which the Trustee interposes an objection shall be determined by
the Bankruptcy Court or settled by the Trustee and such holder and approved by the Bankrupicy
Court aficr notice and hearmg. All of the Pebtor's professionals who were retained under the
Bankruptey Code and required to file fee applications shall file such final fee applications for
fees and expenses incurred through the date of entry of the Confirmation Order within thirty (30)

days of the Effective Date. Any objections to such filed lee applications shall be filed within
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thirty (30) days of the filing of the final fee applications and a hearing on such final fee
applications shall be held at the next available omnibus hearing date after objections are due.

12. subsiantial Contribution Compensation and Expenses. No Person is

entitled to an Allowed Claim for substantial contribution pursuant to sections 503(b)(3). (4), or
{5) of the Bankmaptcy Code. Any Person who requests compensation or expense reimbursement
for making a substantial contribution in the Chapter 11 Case must file and serve such application
on counsel for the Liquidation Trustee and Agent, and as otherwise required by the Bankruptcy
Court, the Banknuptcy Code, the Bankruptcy Rules, and the Local Bankruptcy Rules on or before
the Effective Date or be forever barred from seeking such compensation or expense

reimbursement.

13, Exemption from Certain Transfer Taxes and Recording Fees. Pursuant to
Section 1146(a) of the Bankruptey Code, any transters of property pursuant hereto, including the
transfer of the Debtor’s Assets to the Liquidation Trust as contemplated herein, and in that the
Global Settlement and transfer of the Waters Edge Property was in contemplation of
confirmation of the Plan, any subsequent transfer or sale of the Waters Edge Property, in bulk or
any portion thereof, by the Agent, or by its assignee, or successor, including but not limited to
Water's Edge Clearwater, 1.1.C, to any third party within twenty-four (24) months of the
Effecuve Date, shall not be subject to any document recording tax, stamp tax, conveyance fee,
intangibles or similar tax, mortgage tax, stamp act, real estate transfer tax, mortgage recording
tax or other similar tax or governmental assessment in the United Statcs, and the Confirmation
Order shall direct the appropriate state or local governmental officials or agents to forgo the
collection of any such tax or governmental assessment and to accept for filing and recordation
any of the foregoing instruments or other documents without the payment of any such tax or
governmental assessment. Further, pursuant to section 1146(a) of the Bankruptcy Code, (i) the
tssuance, distribution, transfer, or exchange of any debt, Equity Security. or other interest in
Debtor or Liquidation Trust; (ii) the creation, modification, consohidation. or recording of any

mortgage, deed of trust, or other security interest, or the securing of additional indebtedness by
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such or other means; (i1} the making, assignment, or recording of any lease or sublease; or

{(iv) the making, delivery, or recording of any deed or ofher instrument of transfer under, in
furtherance of, or in connection with, the Plan, including any deeds, bills of sale, assipnments, or
other instrurment of (ransfer executed m connection with any transaction ansing out of,
contemplated by, or in any way related to the Plan, shall not be subject to any document
recording tax, stamp tax, conveyance fee, intangibles or sirmilar lax, mortgage tax, real estate
transfer tax, mortgage recording tax, Uniform Commercial Code filing or recording fee, or other
similar 1ax or governmental assessment, and the appropriate state or tocal governmental officials
or agents shall forgo the collection of any such tax or governmental assessment and accept for
filing and recordation any of the foregoing instruments or other documents without the payment
of any such tax or governmental assessmcent. The Bankrupicy Courd shall retam jurtsdiction to
enforce the provisions of this paragraph.

14. Rejection of Executory Contracts and Unexpired Leases. As provided in

Section 8.1 of the Plan, all cxecutory contracts and unexpired leases that (a) the Debtor entered
into prior to the commencement of this Chapter 11 Case, (b) are executory as of the Cifective
Date, and {c) have not been assumcd or rejected purstant lb Section 365 of the Bankruptey Code
prior 1o the Effective Date, shall be deemted rejected by the Debtor as of the Effective Date.

15. Conditions to Effective Date. The Plan shall not become effective unless

and until the conditions sct forth in Section 11.1 of the Plan have been satisfied or waived
pursuant to Section 11.2 of the Plan. In the event that one or more of the conditions specified in
Section 11.1 of the Plan have not been satisficd or waived in accordance with section 11.2 of the
Plan, (i} this Confirmation Order shall be vacated, (i) the Debtor, the Agent and all holders of
Clamms and/or Intercsts shall be restored to status quo as of the Confirmation Date as though the
Confirmation Date never occurred and (iii) all of the Debtor’s obligations with respect to Claims
and Interests shall remain unchanged and nothing contained in the Plan or in this Confirmation

Order shall constitute or be deemed 2 waiver or release of any Claims or Interests by or against
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the Debtor or any other Person, or prejudice in any manner the rights of the Debtor or any Person
in any further proceedings involving the Debtor or otherwise.

16.  Approval of the Liquidation Trust. The formation, implementation and
effectiveness of the Liquidation Trust is hereby approved and authorized, in a form substantially
in conformity with Exhibii C, attached as a Plan Supplement, and incorporated herein, and
Executive Sounding Board Associates 1s approved as the Liquidation Trustee. Specifically, each
of the following is approved: (i) the transfer of all right, title and interest of the Debtor Assets 1o
the Liquidation Trust on the Effective Date for distribution to the holders of Allowed Claims and
Interests i Classes 2, 3 and 4 (the “Beneficianes™) pursuant to and in accordance with Exhibit C,
the Plan and this Confirmation Order; (ii) the treatment of such transfer for income tax purposes
as the transfer of the Debtor Assets by the Debtor 1o the Beneficiaries followed by the transfer of
such assets by the Beneficiaries to the Liquidation Trust in exchange for their respective
beneficial interests in the Liquidation Trust; (ii1) the treatment for all purposes, including federal
income tax purposes, of the Beneficiaries as the deemed owners of their respective assets in the
Liguidation Trust and as grantors of the Liguidation Trust; (v} the treatment of the Liquidation
Trust as a grantor trust for federal income tax purposes, except to the extent otherwise provided
in Exhibit C; (v) the valuation of the transferred assets by the Liquidation Trustee hereafter and
the use of such valuations by the Liguidation Trustee and the Beneficiaries for all federal income
tax purposes; (vi) the management of the transferred assets by the Liguidation Trustee; (vii) the
creation ot Class 2 ime.rcsts, Class 3 interesis and Class 4 mterests in the Liquidation Trust, each
of which have the night w0 distnbutions of distinet Liquidation Trust assets pro tanto; and (viii)
the distnbution of the assets in the Liquidation Trust or the proceeds thereof 10 the Beneficiaries
as set forth in the Plan. this Confirmation Order and Exhibit C. The Liguidation Trustee is
hereby determined to be the representative of the Debtor’s Estate, for all purposes, including
those set forth in 11 U.S.C, § 1123(0)3)XB). This Court further finds and determines that the
pursnit of the RMSSR Claims by the Litigation Trustee and/or the Liquidation Trustee as an

cstate representative does not violale Flonda state law, including any commeon law or statutory
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provision or any public policy, or other applicable law or rule that limits or restricts the
assignment or transfer of a tort claim by a plaintiff to a third party and that the Litigation Trustee
or the Liquidation Trustee, as the case may be, will be pursuing the RMSSR Claims solely for the
benefit of Beneficiaries of the Liguidation Trust, and further, that the transfer of the RMSSR
Claims to the Liquidation Trust shall not be a defense by any party to the entitlement of the
Liquidation Trustee to pursue and recover all or any part of the RMSSR Claims and to distribute
the proceeds in accordance with the terms of the Plan. The Litigation Trustee or the Liquidation
Trustee, as the case may be, is hereby anthorized to be substituted for the Debtor as the real party
in interest, as & matter of right, in any pending litigation in which the Debtor 15 a party, mcluding,
but not limited to the RMS5R Claims. The Liquidation Trustee, as the representative of the
Estate, is hereby authorized to exercise all rights of removal of the Debtor or the Estate, In
addition, the Liguidation Trustee may also seek removal of any action properly removable under
28 LS.C.§ 144 or 28 U.5.C. § 1452, or other provision of applicable law. The time within
which the Agent or Liquidation Trustee may seck removal is hereby extended to and including
December 31, 2010, The Liguidation Trustee may seck further extensions of the removal
deadline by motion served on the then-applicable list of persons having filed requests for notices
in the Chapter 11 Case. The Liquidation Trustee shall be obligated to seek a final decree,
pursnant to Bankruptcy Rule 3022, closing the case, and shall file any required post confirmation
reports with the U.S. Trustee and pay any applicable fees due and owing to the U.S. Trustee and
shall file any certificate of dissolution of the Liguidation Trust or other necessary documents
under state law.

17.  Approval of Filing of Certificate of Dissolution of the Debtor, The filing

by the Liquidation Trustee of the certificate of dissolution of the Debtor or the Order of
Confirmation shall be authorized and approved in all respecis without further action under
applicable law, regulation. order or rule, inctuding, without limitation, any action by the board of
directors of the Debtor and expressly without the necd 1o pay any franchise or similar taxes in

order 1o cffectuate such Dissolution.
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18.  Approval of the Exit Financing. The Exit Fancing as proposed by the
Agent and Exit Lenders is hereby approved, including, but not limited to, the execution and
delivery of the Exit Loan Agreement, the Pledge and Security Agreement, and all other
documents and instruments necessary to effectuate, evidence, perfect, or consummate the Exit
Financing. The Exil Financing may be used for the purposes stated therein, inchiding but not
limited to, the repayment in full of the DIP Facility, and the pursuit of the RMSSR Claims. The
Liquidation Trustee is hereby aunthorized to grant zli liens and security interests contemplated by
the Exit Loan Agreement and the Pledge and Security Agreement, and all such liens shall be, and
arc hereby declared to be, valid and enforceable, first priority encumbrances, mortgages and liens
on all assets of the Liquidation Trust, without the necessity of filing any financing statements or
other public record evidence of perfection of such liens and security interests.

19. Exculpation. Except as otherwise specifically provided in the Plan or the
Plan Supplement, neither (1) the Debtor, its officers, directors, current or former employees, or
representatives, (2) the Trustee, (3) the Agent, Lenders, the DIP Agent, the DIP Lenders, the
Agent, the Exit Lenders, nor (4) any professional or advisors retained by the Debtor, the Trustee,
the Agent, the Lenders, the DIP Agent, the DIP Lenders or the Agent or the Exit Lenders, (i)
shall have or incur any liability to any holder of a Claim or an Interest, or any other party in
interest, or any of their respective agents, cmployces, representatives, financial advisors,
attorneys or affiliates, or any of their successors or assigns, for any act or omission in connection
with, relating to or arising out of this Chapter 11 Case, formulating, negotiating or implementing
the Plan, the solicitation of acceptances of the Plan, the pursuit of confirmation of the Plan, |
confirmation of the Plan, the consummation of the Plan or the administration of the Plan or the
property to be distributed under the Plan (including the distributions), except for their gross
negligenee or willful misconduct, and (it} in all respects shall be entitled to reasonably rely upon
the advise of counsel with respect to their duties and responsibilities under the Plan; provided
however, and for the avoidance of all doubt. neither the Plan nor this Confirmation Order

cxculpates Ruden, MeClosky, Smith, Schuster & Russell, P A Mark Grant or any other
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defendant party to the RMSSR Claims, whether presently named or joined at a future date
(except with respect to the other parties named in clauses (1) through and including {4) above),
nor does it excuolpate any party from its obligations and dutics under the Global Settlement; and
(b) the foregoing exculpation and lirmitation on liability shall not, however, limit, abridge or
otherwise affect the rights, it any, of the Trustee 1o enforce, sue on, settle or compromise the
Claims retained pursuant to Articlte XH of the Plan.

20. Releases by Holders of Claims or Interests. Conditioned on the

occurrence of the Effective Date, and except for obligations created by, arising under, or
expressly preserved in the Plan, the Plan Supplement, the Global Settlement Agreememnt, the DIP
Facility, the Exit Financing and all documents evidencing or related to the Exit Financing, the
Pledge Agreement, or Confirmation Order, the distributions (if any) to be received by holders of
Allowed Claims or Allowed Interest, or contemplated, under the Plan are in full and final
satisfaction and scttlement of any and all Released Claims such holders of Claims or Interests
may have against the Releasees (other than the Trustee), the Debtor’s Estate, the Debtor, |, the
Estate assets, the Agent or the Lenders, the DIP Lenders, the Exit Lenders and each of their
professionals, attorneys, agents, representatives and employees, and the assets contemplated
under the Plan to satisly Claims, and all such Released Claims are released, and shall be deemed
to have forever, fully and irrevocably been released other than the rights of the Agent, the DIP
Lenders or the Liguidation Trustee to enforce the Plan, the DIP Loan Agreement and Pledge
Agreement, and the contracts, instruments, and other agreements or documents delivered

thereunder, and provided however, that nothing contained in this Plan, nor the confirmation of

this Plan, shall rclcasc or discharge any obligation under the Global Settlement Agreement, the
Pledge Agreement, and the DIP Loan Agreement, or the Exit Financing, and all licns granted to
the DIP Lenders, all of which shall survive the confirmation of the Plan and which may be
assigned to the Exit Lenders, or otherwise created in favor of the Exit Lenders. All Claims by
any Interest Holder are fully released and discharged. In addition, and for the avoidance of

doubt, all releases previously granted pursuant to the Global Settlement Agreement are
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confirmed and preserved by the Plan and ratified by this Confirmation Order. Notwithstanding
anything to the contrary in this Plan, nothing in the Plan shall affect, alter, impair or diminish the
rights of Wachovia, in its scparate capacity as a lender to Calm Waters, LLC, to pursue all rights,
claims and remedies it may have with respect to Calm Waters, including bat not limited to any
rights it may have under the Capital Funding Commitment Letter, and the assertion of a
deficiency claim against Calm Waters as permitted by the Court’s order dated July 29, 2009,
entitled Order (1) Approving Bidding Procedures in Advance of Auction, (2) Approving Form
and Manner of Notice of Proposed Cure Amounts, Auction, and Final Hearing, and (3) Granting

Related Relief with Respeet 1o Certain Properties (the “Bidding Procedures Order,” (Dkt. 494).

21, Affirmation of Global Settlement and Mutual Releases. Pursuant to the
terms of the Global Scitlement, incorporated into the Plan, and previously made binding by this
Court, and which is hereby reaffirmed by this Confirmation Order, Waters Edge One, L.L.C., 400
Beach Drive L.L.C., Clearwater Bluff, L.L.C., Opus South Corporation (collectively the
“Deblors™) and Opus South Development, L.L.C. (“OSD™), on the one hand, and the Lenders and
Wachovia, as the Agent of the Lenders on the other; and Waters Edge One, L.L.C., 400 Beach
Drive L.L.C., Clearwater Blulf L.L.C., Opus South Corporation, OSD among and between one
another, have, under the terms of the Global Settlernent, mutnally released each other from all
claims arising with respect (o the transactions related to Waters Edge, to any pledge of the

properties of the Debtors (the “Subject Properties,”) or to any other claims (including deficiency

claims, except as provided below) related (o the Subject Properties or the respective cstates of the
Debtors, which releasc was previously effective upon the entry of the order approving the Global
Settlement Agreement, other than the covenants and promises contained in the Global Settlement
Agreement, and other than the exceptions set forth below and the OSD Transfer, OSD Note and
G50 Mortgage n order to preserve the benefit of the OSD Transfers, as such terms are defined
in the Global Settlement Agreement. The claiins previously released include, without limitation,
all Avoidance Actions under section 544, 545, 547, 548, 549, 550, and 553(b) of the Bankruptcy

Code, and any simular applicable state law, and “'equities of the case™ under sections 105, 506(c)
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and 552(b) against the Agent and Lenders. The release provided in the Global Settlement was,
and is hereby again, made binding on any chapter 7 or chapter 11 trustee appointed in the
Debtors’ cases, as defincd above, and OSD, provided however, that (a) such release shall not
release any and all obligations due and owing to the DIP Lenders under the DIP Facility nor to
the Exit Lenders under any Exit Financing, nor any obligation under the Global Settlement, nor
the duties and obligations under the Plan or this Confirmation Order, all of which shall survive
the confirmation of this Plan; (b) the release of any residual deficiency claims against the
Debtors’ bankruptcy estates shall not apply to any claim arising under 502(h) or any right of set
off or recoupment arising from the pursuit of any Avoidance Action, although all such claims
have been irrevocably released and settled; and (¢) the release of any residual deficiency claims
against the Waters Edge bankruptcy estate shall not apply to the extent of the proceeds from both
(i} the sale of the Subject Properties, and (ii} the RMSSR Claims. Notwithstanding anything to
the contrary sci forth in the Plan or this Confirmation Order, the parties have expressly
acknowledged and the Plan further confirms, that Wachovia has not and does not waive any
rights it may have under the Capital Funding Commitment Letter other than as set forth in the
Globa! Settlement under “Release of Guaranty and Funding Letter,” including with respect 10 the
debtor Calm Waters, L. L.C., provided further, that with respect 10 the debtor Calm Waters,
L.L.C., Opus South Corporation shall not be deemed to have released Opus Corporation of any
obligations under the Capital Commitment Fundmg Letter, and that nothing herein or in the Plan
shall limit or impair the rights of Calm Waters with respect to such Capital Funding
Commitment Letter. Notwithstanding anything to the contrary in the Plan or this Confirmation
Order. nothing in the Plan or this Confirmation Order shall affect the nghts of Wachovia, in its
separate capacity as a lender to Calim Waters, LLC, to pursue all rights, claims and remedies it
may have with respect to Calm Waters, including but not limited to any rights it may have under
the Capital Commitment Funding Letier, and the assertion of a deficiency claim against Calin
Waters as permiited by the Court’s order dated July 29, 2009, entitled Order (1) Approving

Biddmg Procedures in Advance of Auction. (2) Approving Form and Manncr of Notice of
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Proposed Cure Amounts, Auction, and Final Hearing, and (3) Granting Related Relief with

Respect to Certain Properties (the “Bidding Procedures Order,” (Docket No, 494).

22, Successor Liability. The Lenders and the Agent, and any Purchaser under
any of the Sale Orders, and the Liquidation or Litigation Trustee do not, pursuant to the Plan or
otherwise, assuine, agree to perform, pay, or indemnify or otherwise have any responsibilities for
any liabilities or obligations of the Debtor or any other party relating to or arising out of the
operations of or assets of the Debtor, whether arising prior to, on, or after the Effective Date.

The Liguidation Trust, the Litigation or the Liquidation Trustee the Agent, and the Lenders are
not, and shall not be, successors to the Debtor by reasons of any theory of law or equity, and none
shall have any successor or transferee liability of any kind or character, except that the Trustee
and the Liquidation Trust shall assume the obligations specified in the Plan, the Liquidation
Trust Agreement, the other Liquidation Trust Documents, and this Confirmation Order.

23.  Injunction. Except as otherwise expressly provided in the Plan or in this
Confirmation Order, all holders of Claims and Interests shall be permanently enjoined from
commencing or cContiming in any manner, any suil, action or other proceeding, on account of any
Clamn, Interest, obligation, debt, right, cause of action, remedy or liability released or satisfied or
to be released or satisfied pursuant to the Plan or against any asset of the Debtor’s Estate, the
Waters Edge Property, the Litigation Trust or the Liquidation Trust which is subject to
administration to pay Claims and Interests or contrary to the terms of the Sales Orders, and the
sale free and clear of the Debtors’ propertics. The “Sale Orders™ shall mean (i) the Order
citercd on or about October 7, 2009, entitled, Order (1) Approving Sale of Certain Assets of the
Debtor Waters Edge One, LLL.C. Free and Clear of All Liens, Claims, Encumbrances, and Other
Interests Pursvnant to Bankruptey Code Sections 105, 363(b), (f), and (m} and (2) Granting
Related Relief (the “Sale Order”) (Dkt. No. 703) and (ii} the orders approving the sale of the
assets of the Debtor 400 Beach (Dkt. No. 704) and Clearwater {Dki. No. 705). The Plan
incorporates and adepts the provisions of the Sale Orders and enjoins any person or entity from

taking any action, or pursuing any claim, in contravention of such Sale Qrders.  Further,
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notwithstanding Confirmation of the Plan or this Confirmation Order, the automatic stay shall
remain in place for the Debtor, its Estate, the Estate assets and the assets contemplated under the
Plan to satisfy Claims. Additionally, no holder of a Claim against the Debtor may, on account of
such Claim, seek or receive.any payment or other distribution from, or seek recourse against, the
Debtor, its successors, property of the Estate or its property, the Litigation Trust, the Liguidation
Trust, the Purchasers undcr the Sale Orders, or the Trustee, except as expressly provided in the
Plan. Provided however, that this injunction shall not pertain 0 nor affect amy right under the
Global Settlement Agreement, the Pledge Agreement or the DIP Facility, the Exit Financing, nor
any lien granted therevnder.

24, Compromise and Settlement. Pursuant to section 363 of the Bankmptcy

Code and Bankruptcy Rule 9019, and in consideration for the Distributions and other benefits
provided pursuant (o the Plan, the provisions of the Plan shall constitute a good faith
compromise, settlement and satisfaction of all Claims and Interests. The entry of this
Confirmation Order shall constitute the Bankrupicy Court’s approval of the compromise or
settlement of all Claims and Interests, as well as a finding by the Bankruptcy Court that such
compromise of settlement is fair, equitable, reasonable, and in the best interests of the Debtor, its
esiate, and holders of Claims and Interests. In addition certain adjustments have been made (o
the Lenders” Allowed Unsecured Claim as a result of an agreement and comnpromise between the
Debtor and the Agent and Lenders. Prior to closing the sale of the Waters Edge Property {the
“Closing”), the Agent and Lenders were made awarc of two potential refunds (collectively, the
“Refunds™) owed to the owner of the Walers Edge Property resulting from the participation by
Waters Edge in various governmment incentives programs. The Agent for the benefit of the
Lenders asserted that the Lenders were entitled to all of the assets related to the property of
Waters Edge. Waters Edge agreed to assign all of its rights 10 such Refunds to Agent for the
benefit of the Lenders at Closing pursuant that certain Assignment of Licenses, Permits,
Warranties and Intangibles dated October 16, 2009 (the “Assignment™). The first Refund is a

refund of sales 1axes on construction materials used in the construction of the Waters Edge
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Property by virtue of the Waters Edge Property being in a State of Florida "Enterprise Zone"
(specifically, City of Clearwater Enterprise Zone #5202). The wotal amount of this Refund was
$807.,076.22. This amount was paid to Waters Edge directly by the State of Florida and was
subsequently transferred by Waters Edge to Agent for the benefit of the Lenders on November 3,
2009. Pursuant 1o the Assignment, the Agent and Lenders agreed that their allowed unsecured
claim would be reduced by one dollar (31} for every one dollar ($1) actually received by Agent
and L.enders from the State of Florida in connection with the Enterprise Zone Program for the
Walers Edge Property. Accordingly, the Agent for the benefit of the Lenders reduced the amount
of their Allowed unsecured Claim by $807,076.22 as a result of the payments received from the
State of Florida in connection with the Enterprise Zone Program. The second Refund is a refund
for certain impact fees and public infrastructure improvements that is owed by the City of
Clearwater in connection with that certain Development Agreement (Waters Edge Development)
by and between the Community Redevelopment Agency of the City of Clearwater, Florida, a
public body corporate and politic of the State of Flonda created pursuant to Part 1, Chapter 163,
Florida Statutes (the “City™), and O5D, dated December 19, 2006 (the “Development
Agreement”). Pursuant lo the Assignment, the Agent for the benefit of the Lenders agreed that
their Allowed unsecured Claim would be reduced by $300,000 in exchange for the assignment to
Lenders of all of OSD’s rights under the Development Agreement at Closing. This was done
instead of a dollar-for-dollar reduction as funds are actually received by the Agent for the benefit
of the Lenders {as was done with the Enterprise Zone Program payments described in the
previous paragraph) because it may take some time for the City to make its reimbursement
payments under the Development Agreement. Both of these Settlements are hereby approved by
this Confirmation Order.

25. Payinemt of Statutory Fees. On or before the Effective Date, all fees

payable pursuant to section 1930 of chapter 123 of title 28 of the United States Code shall be

paid. in cash by the Debtor. Afier the Lffective Date, all such fees shall be paid by the
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Liquidation Trust until the earlicr of (i) conversion or dismissal or (1) closing of the Chapter 11
Case,

26.  Reversal/Stay/Modification/Vacanur of Confirmation Order. Except as

otherwise provided in this Confirmation Order, if any or all of the provisions of this
Confirmation Order are hereafter reversed, modified, vacated, or stayed by subsequent order of
the Bankruptcy Court or any other court of competent jurisdiction, such reversal, stay,
modification, or vacatur shall not affect the validity or enforceability of any act, obligation,
indebtedness, liability, priority, or lien incurred or undertaken by the Debtor or the Trustee, as
applicable, pursuant to the Plan and this Confirmation Order prior to the date Debtor or the
Trustee, as applicable, received actual notice of the effective date of such reversal, stay,
modification, or vacatur. Notwithstanding any such reversal, stay, modification, or vacatur of
this Confirmation Order, any such act or obligation incurred or undertaken pursuant to, or in
reliance on, this Confirmnation Order prior to the date the Liquidaticm Trustee receives actual
written notice of the effective date of such reversal, stay, modification, or vacatur, shall be
governed In all respects by the provisions of this Confirmation Order and the Plan or any
amendments or modifications thereto.

27, Further Modifications. The Plan may be amended, modified, or

supplemented by the Trustee or the Agent and Lenders in the manner provided for by section
1127 of the Bankruptcy Code, or as otherwise permitted by law, without additional disclosure
pursuant to section 1125 of the Bankruptcy Code, subject to those restrictions on modifications
set forth in the Plan. In addition, after the Confirmation Date and subject to the restrictions set
forth in the Plan, and, to the extent necessary, the Liquidation Trustce may initiate procecdings in
the Bankruptcy Court to so alter. amend, or modify the Plan, or remedy any defect or omission,
or reconcile any inconsistencies in the Plan, the Disclosure Statement, or this Confirmation
Order, in such matters as may be necessary or appropriate to carry ont the purposes and intent of
the Plan. Furthermore, entry of this Confirmation Order shall mean that all medifications or

amendments to the Plan since the Solicitation thereof are approved pursuant to section 1127(a) of
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the Bankruptey Code and do not require additional disclosure or resolicitation under Bankruptcy
Rule 3019,

2%, Retention of jurisdiction. Notwithstanding the entry of this Confirmation

Order or the occurrence of the Effective Date, pursuant 1o sections 135 and 1142 of the
Bankruptey Code, the Bankmiptey Court shall retain exclusive junisdiction over all matters
arising out of, or rclatf:d' to, the Chapter 11 Case and all matters arising wnder, arising in, or
related to, the Chapter 11 Case and the Plan to the follest extent permitted by law, including,
among other things, jurisdiction over the matters set forth in Article X1V of the Plan. The
Bankruptcy Court shall retain jurisdiction to hear and determine all matters arising from the
mmplementation of this Confirmation Order.

29, Provisions of Plan and Confirmation Order Nonseverable and Mutually

Dependent. The provisions of the Plan and this Confirmation Order, including the findings of
fact and conclusions of law set forth herein, are nonseverable and mutually dependent. As such,
this Confirmation Order shall constitule a judicial determination and shall provide that each term
and provision of the Plan, as it may have been altered or interpreted in accordance with the
foregoing, is: (i) valid and enforceable pursuant to its terms; (i} integral to the Plan and may not
be deleted or modified without the Agent’s consent; and (1if) nonseverable anﬂ mutually
dependent,

30.  Goverming law. Unless a rule of law or procedure is supplied by federal
law (including the Bankruptcy Code, the Bankruptcy Rules and the Local Bankruptcy Rules) or
unless otherwise specifically stated, the laws of the State of Delaware, without giving effect to
the principles of conflict of laws, shall govern the rights, obligations, construction, and
implementation of the Plan, any agreements, documents, instraments, or contracts executed or
cnicred into in connection with the Plan (except as otherwise set forth in those agreements. n
- which case the governing law of such agreements shall control), and corporate governance

mallers.,
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31.  Applicable Nonbankruptcy Law. Pursuant to section 1123(a) and
1142(a) of the Bankruptcy Code, the provisions of this Confirmation Order, tﬁe Ptan and related
documents, or any amendments or modifications thereto, shail apply and be enforceable
notwithstanding any otherwise applicable nonbankrmptey law.

32. Waiver of Filings. Any requirement under section 521 of the Bankruptcy
Code or Bankruptcy Rule 1007 obligating the Debtor to file any list, schedule, or statement with
the Bankruptcy Court or the Office of the United States Trustee (except for monthly operating
reports or any other post-confirmation reporting obligation to the Linited States Trustee), is
hercby waived as Lo any such list, schedule, or statement not filed as of the Confirmation Date.

33, Documents and Instruments. Each federal, state, commonwealth, local,

foreign, or other governmental agency is hereby authorized and directed to accept any and all
documents and instruments necessary or appropriate to effectuate, implement, or consummate the
transactions contemplated by the Plan and this Confirmation Order.

34. Governmental Approvals Not Reguired. This Confirmation Order shall

constitute all approvals and consents required, if any, hy the laws, rules, or regulations of any
state or other governmental authority with respect to the implementation or consummation of the
Plan and Disclosure Statement, any documents, instruments, or agrecments, and any amendments
or modifications thereto, and any other acts referred 10 in, or contemplated by, the Plan, the Plan
Supplement and the Disclosure Statement.

35, Estimation Proceedings and Other Rights. Any and all rights of the

Debtor, Agent and Liquidation Trustee under scetion 502(¢) and section 502(e) of the
Bankruptey Code are reserved.

36.  Notice of Confirmation Order and Occurrence of Effective Date. In

accordance with Bankruptcy Rules 2002 and 3020(c), as soon as reasonably practicable after the
Effective Date, the Agent or the Liquidation Trustee shall serve the Notice of Entry of the
Confirmation Order, substantially in the form annexed hereto as Exhibit D, by first class mail,

postage prepaid. to all parties who hold a Claim or Interest in the Bankruptey Case, including the
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U.5. Trustee; provided, however, that such notice need not be piven or served to any Person to

whom Debtor mailed a notice of Confirmation Hearing but received such notice returned marked
“undeliverable as addressed,” “moved-left no forwarding address,” or “forwarding order
expired,” or sitrmlar reason, unless Agetrl or Liquidation Trustee has been informed in writing by
such Person of that Person’s new mailing address. Such notice is bereby approved in all respects
and shall be deemed good and sufficient notice of entry of this Confirmation Order and the
occurrence of the Effective Date.

37. Substantial Consummation. On the Effective Date, the Plan shall be

deemed to be substantially consmmunated under sections 1101 and 1127 of the Bankruptcy Code.

38, Failure 10 Consummeate Plan. In the event that the Effective Date does not

occur, the Bankruptcy Court shall retain jurisdiction with respect to any request to extend the
deadline for assuming or rejecting unexpired leases pursuant to section 365(d)4) of the
Bankruptcy Code or otherwise to complete the administration of the Estate.

39, Discharge of Debtor's Professionals. As of the Effective Date all of

Debtor’s professionals shall be deemed discharged.

40.  Waiver of Stay. The stay of this Confirmation Order provided by any
Bankruptcy Rule (including, without limitation, Bankmiptcy Rules 3020(e), 6004(h), and
6006(d)), whether for fourteen (14} days or otherwise, is hereby waived, and this Confirmation
Order shall be effective and enforceable immediately upon its entry upon the docket and upon
sausfaction or waiver of the conditions set forth in section 11 of the Plan,

41.  No Waiver. The failure to specifically include any particular provision of
the Plan in this Confirmaton Order shall not diminish the effectiveness of such provision nor
constitute a waiver thereof, it being the intent of this Bankruptcy Court that the Plan is confirmed
in its entirety and incorporated herein by this reference. |

42, Inconsistency. To the extent of any inconsistency between this

Confirmation Order and the Plan, this Contirmation QOrder shall govern.
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43, Hcadings. The headings contained in this Confirmation Order are used for
the convenience of the parties and shall not alter or affect the meaning of the text of this

Confirmation Order.

Dated: February \¥ , 2010 Mm &3’&

Wilmington, Delawarc The Honorable Mary F. Walrath
United States Bankruptey Judge
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