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UNITED STATES BANKRUPTCY COURT  

FOR THE DISTRICT OF COLORADO 

In re: 

 

Y&K SUN, INC., 

 

                                Debtor.                                                                 

 

) 

)             Case No. 16-14761-MER 

) 

)             Chapter 11 

) 

) 

 

MOTION FOR ENTRY OF ORDERS: (1) AUTHORIZING SALE OF Y&K SUN, INC.’S 

INTEREST IN PROPERTY LOCATED AT 6451-6579 W. COLFAX AVENUE, 

LAKEWOOD, COLORADO FREE AND CLEAR OF DESIGNATED LIENS, CLAIMS, 

INTERESTS, AND ENCUMBRANCES; (2) APPROVING AUCTION PROCEDURES; 

AND (3) APPROVING STALKING HORSE BID, INCLUDING 3.0% BREAK-UP FEE 

OF $132,000 

 

 

 Y&K Sun, Inc. (“Y&K”), through undersigned counsel, files this motion and states as 

follows:  

 

I. SUMMARY OF PROPOSED SALE 

1. Y&K entered an agreement to sell Y&K’s interest in the JCRS Property (defined 

below) to CK Acquisitions, LLC (the “Buyer”) on the following material terms: 

 

a. Sale price of $4,400,000 for the JCRS Property, as-is
1
; 

 

b. The Buyer will pay $50,000 as earnest money, with $50,000 more to be 

paid upon expiration of due diligence period and court approval of the agreement; 

 

c. Due diligence period of sixty (60) days for Buyer; 

 

d. Sale subject to qualified overbids due by November 4, 2016; 

 

e. Auction among qualified bidders to occur no later than November 21, 

2016; 

 

f. Buyer will receive a break-up fee of $132,000, which equals 3.0% of the 

proposed purchase price,if it is not the winning bidder; and  

 

g. Sale closes by November 30, 2016. 

                                                 
1
 Since no broker is involved, the Buyer’s bid will not be reduced by broker fees, but is subject to the usual credits 

and prorations and is subject to a credit of up to $100,000 repairs that may be necessary to HVAC, the roof, or 

windows, to the extent Y&K is obligated for such repairs under existing leases or the repairs are for portions of the 

property not subject to leases. The Buyer may assume the existing loan secured by the property and would receive 

credit towards the purchase price for the assumption. 
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 2 

 

The proposed sale agreement (the “Agreement”) is attached as Exhibit 1. The auction and 

bidding procedures (“Auction and Bidding Procedures”) are attached as Exhibit 2. A proposed 

form of order approving the Agreement and Auction and Bidding Procedures is submitted with 

this motion. 

II. JURISDICTION AND VENUE 

2. This Court has jurisdiction pursuant to 28 U.S.C. § 1334(b). 

3. This is a core matter pursuant to 28 U.S.C. §157(b)(2)(N). 

4. Venue is proper in this Court under 28 U.S.C. § 1409(a). 

III. BACKGROUND 

5. Y&K filed this case May 12, 2016.  

6. Y&K filed a motion to appoint a chapter 11 trustee on May 13, 2016. On May 25, 

2016, Wonjoong and Yoonee Kim (the “Kims”) filed a motion to dismiss this case. The Court 

has not ruled on either motion. Y&K believes the proposed sale process is in the best interests of 

all parties. 

IV. THE JCRS PROPERTY 

7. In 2006, Y&K purchased a portion of the JCRS shopping center on West Colfax 

Avenue in Lakewood, Colorado (the “JCRS Property”). The Casa Bonita restaurant is located on 

the portion that Y&K did not purchase. The purchase was financed in part with a $3,000,000 

loan from First National Bank (“FNB”). The portion of the JCRS Property owned by Y&K 

consists of approximately 42,000 square feet of retail space divided into 15 units, 12 of which 

(comprising approximately 29,000 square feet) are occupied by tenants. The JCRS Property is 

Y&K’s sole material asset. 

8. As of July 2015, the JCRS Property had an appraised value of $4,630,000, and 
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with certain repairs, changes to the existing leases and leasing vacant space, it was estimated by 

an appraiser to be worth $6,200,000. Y&K receives approximately $43,000 per month in rent. 

9. The JCRS Property is subject to a Deed of Trust for the benefit of FNB (the “FNB 

DOT”), which secures a promissory note in the original amount of $3,000,000, as amended by 

Change in Terms Agreements (the “FNB Note”). The FNB Note is also secured by an 

Assignment of Rents against the JCRS Property (the “FNB Assignment”).
2
 The FNB DOT was 

recorded on July 13, 2006, and the FNB Assignment was recorded on July 10, 2009, in the real 

property records of the Clerk Recorder of Jefferson County, Colorado. A copy of the FNB Note 

is attached as Exhibit 3. A copy of the FNB DOT is attached as Exhibit 4. A copy of the FNB 

Assignment is attached as Exhibit 5.  

10. The current amount Y&K owes on the FNB Note is approximately $2,507,000. 

Y&K is current on its payments to FNB, which includes an escrow for real estate taxes and 

insurance.
3
 The Loan from FNB to Y&K matures April 3, 2017. 

11. In addition to the lien created by the FNB DOT, Y&K’s interest in the JCRS 

Property is subject to the liens, encumbrances, and interests identified on Exhibit 6. Y&K seeks 

to sell its interest in the JCRS Property free and clear of the lien created by the FNB DOT except 

to the extent the loan from FNB is assumed with FNB’s consent, any lien, encumbrance, or 

interest not identified on the title commitment, any interest that might be created by the lis 

                                                 
2
 The FNB Note is also secured by a deed of trust encumbering property located at 400 East Santa Clara Street, San 

Jose, California, which is owned by Yeonam and Hyungkeun Sun. The San Jose property is encumbered by a prior 

deed of trust that secures an obligation of approximately $140,000. Y&K believes that San Jose property is currently 

unsaleable because of environmental contamination and that the value of the San Jose property is lower than the 

amount owed on the $140,000 deed of trust.  

 
3
 The Court approved Y&K’s request to make adequate protection payments to FNB through July 31, 2016. [Docket 

No. 55]. A second motion to approve adequate protection payments through October 31, 2016 is pending. [Docket 

No. 75]. No objections were filed to the second motion to pay adequate protection. The adequate protection 

payments to FNB are the required monthly payments and the required monthly escrow payment for real estate taxes 

and insurance.  
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pendens recorded by the Kims on November 13, 2015 at reception no. 2015121476, which 

together are the “Designated Liens, Encumbrances, and Interests.”    

V. RELIEF REQUESTED 

12. Y&K requests that the Court approve the Agreement attached to this Motion as 

Exhibit 1, including the break-up fee of $132,000.  

13. Y&K requests that the Court approve the auction and bidding procedures attached 

to this Motion as Exhibit 2. 

14. Y&K requests that the Court approve a sale of Y&K’s interest in the JCRS 

Property on the terms provided in the Agreement and free and clear of the Designated Liens, 

Interests, and Encumbrances.  

15. Y&K requests that the Court schedule a sale hearing to occur between November 

9 and November 22, 2016. 

VI. AUTHORITY FOR RELIEF REQUESTED 

16. Sections 363(b) and 1107 of the Bankruptcy Code permit a debtor-in-possession 

to sell property of the estate other than in the ordinary course of business after notice and a 

hearing.  11 U.S.C. § 363(b). Section 105(a) of the Bankruptcy Code allows the Court to “issue 

any order, process or judgment that is necessary or appropriate to carry out the provisions of this 

title.” 11 U.S.C. § 105(a). 

17. A debtor in possession has “ample discretion to administer the estate, including 

authority to conduct public or private sales of estate property.”  In re Psychorometric Sys, Inc., 

367 B.R. 670, 674 (Bankr. D. Colo. 2007) (Brown, J.) quoting In re Bakilis, 220 B.R. 525, 532 

(E.D.N.Y. 1998). The authority to sell assets conferred upon a debtor by section 363(b) 

“include[s] a sale of substantially all the assets of an estate.” Otto Preminger Films, Ltd, v. 
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Qintex Entertainment,  Inc. (In re Qintex Entertain’p’ment, Inc.), 950 F.2d 1492, 1495 (9th Cir. 

1991).  

18. Bankruptcy courts are given a great deal of discretion when deciding whether to 

authorize a sale of a debtor’s assets outside of the ordinary course of business.  See In re 

Chateaugay Corp., 973 F.2d 141, 144 (2d Cir. 1992).  A sale should be authorized if the debtor-

in-possession demonstrates the proposed sale reflects sound business judgment. See In re Castre, 

Inc., 312 B.R. 426, 428 (Bankr. D. Colo. 2004); Committee of Equity Security Holders v. Lionel 

Corporation (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983); see also, In re Thomson 

McKinnon Secs., Inc., 120 B.R. 301, 307 (Bankr. S.D.N.Y. 1990); Stephens Indus., Inc. v. 

McClung, 789 F.2d 386, 389-90 (6th Cir. 1986).  

19. Courts consider the following factors in determining whether the debtor-in-

possession has exercised proper business judgment: (1) any improper or bad motive; (2) whether 

the price is fair and the negotiations or bidding occurred at arm’s length; and (3) the adequacy of 

the sale procedures. In re Castre, Inc., 312 B.R. at 428. As demonstrated below, Y&K has 

properly exercised its business judgment for the sale proposed in the Agreement. 

A. MOTIVE FOR THE PROPOSED SALE 

20. A sale of the JCRS Property is in the best interest of the estate and all creditors. 

Y&K’s motive in selling its interest in the JCRS Property is to pay creditors. The anticipated sale 

proceeds under the Agreement would be sufficient to pay Y&K’s scheduled claims in full. 

Y&K’s unsecured claims total
4
 approximately $2,500,000, the bulk of which is a single claim 

asserted by the Kims for $2,414,284.20. Y&K has asserted that the Kims’ claim cannot be 

allowed in the amount asserted. See Docket No. 54. It is possible, though unlikely, that an 

auction of Y&K’s interest in the JCRS Property would result in sufficient proceeds to pay 

                                                 
4
 Y&K has not yet filed a motion to set a bar date for filing claims, but will do shortly.  
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unsecured creditors in full even if the Kims’ claim is allowed in the amount they have asserted. 

However, it is more likely that this Court will need to resolve the dispute on the allowable 

amount of the Kims’ claim. 

21. No matter the allowed amount of the Kims’ claim, a sale of Y&K’s interest in the 

JCRS Property is in the best interests of all creditors for the following reasons: 

a. Y&K believes the current market is optimal for a sale of this property, either to an 

income buyer or a party desiring to redevelop it.
5
  

b. The proposed sale procedure avoids the payment of any broker’s fee, which for a 

transaction of this size, would be approximately $260,000 for a purchase price of 

$4,400,000. 

c. Notwithstanding that no broker is involved, Y&K proposes to alert as many 

potentially interested parties as possible, both directly and through the media. 

Recent experience in the Morreale Hotels, Inc., bankruptcy case indicates that 

such a sale procedure can be very effective. 

d. Y&K is current on payments to FNB and FNB has so far permitted Y&K to 

continue to make the regular monthly loan payments in exchange for keeping the 

interest rate on the loan at the non-default rate of 5.0%. However, the FNB Note 

matures April 3, 2017, and FNB has indicated a preference to be paid by the 

maturity date unless the loan is assumed by a qualified buyer. The default interest 

rate on the FNB Note is currently 9.25%. Thus, a sale prior to the maturity date 

not only preserves Y&K’s substantial equity in the JCRS Property and keeps 

                                                 
5
 Y&K filed an application to employ a leasing agent. [Docket No. 61]. The Kims objected, but the Court has not yet 

ruled. The proposed leasing agent brought a tenant to Y&K for which Y&K requested permission to pay a 

commission to the leasing agent. The leasing agent has been and continues to negotiate with a potential tenant for 

9,175 square feet in the JCRS Property. Any new lease or amendment to an existing lease requires Buyer’s written 

consent under the Agreement.  
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default interest from reducing the equity, it resolves the problem faced by Y&K 

and its creditors, including the Kims, about refinancing the loan under any other 

scenario.  

B. FAIR PRICE AS THE RESULT OF ARM’S LENGTH NEGOTIATIONS 

22. The purchase price in the Agreement is $230,000 lower than the 2015 appraised 

value of Y&K’s interest in the JCRS Property. However, not having broker fees to reduce the 

amount payable to Y&K results in a net sale price higher than the 2015 appraised value. Y&K 

does not believe that hiring a broker and conducting traditional marketing of the JCRS Property 

will be in the best interest of creditors.  

23. Neither Y&K nor its owners has any connections to the Buyer other than the 

Agreement, and based on information it has received, neither Y&K nor its owners has any 

connection to the principals of the Buyer. The Agreement was the result of several rounds of 

negotiation between Y&K and the Buyer lasting several weeks. The negotiation was conducted 

at arm’s length.  

C. FAIRNESS OF THE SALE PROCEDURES 

24. The purchase price of $4,400,000 is subject to higher offers. The West Colfax 

corridor in which the JCRS Property is located is experiencing substantial interest and 

redevelopment. The JCRS Property is two blocks from a station on the new light rail line and the 

owner of the neighboring portion of the JCRS Property has recently undertaken substantial 

renovations to its portion of the JCRS Property. In the last year, Y&K has negotiated with three 

potential purchasers besides the Buyer. Though Y&K has not actively marketed the JCRS 

Property for sale, Y&K anticipates there will be at least some interest by other parties at an 

auction of Y&K’s interest in the JCRS Property.  
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25. The proposed break-up fee is reasonable: (a) in light of the risk and expense 

Buyer will undertake and (b) compared to the purchase price. The Buyer is likely to undertake 

substantial due diligence to determine if the JCRS Property is suitable for Buyer’s purposes, 

including obtaining surveys, incurring attorneys’ fees and costs to review encumbrances and 

covenants, environmental investigation of the JCRS Property, and investigation of the JCRS 

Property for redevelopment, among others. The proposed break-up fee is 3.0% of the proposed 

purchase price. The break-up fee is also necessary to preserve the estate’s asset in the context of 

the maturity of the FNB Note, the fairness of the purchase price, and the avoidance of broker 

fees. As a result, the break-up fee is reasonable. See, e.g., In re Integrated Res., 147 B.R. 650 

(S.D.N.Y. 1992). 

D. SALE FREE AND CLEAR OF DESIGNATED LIENS, ENCUMBRANCES, 

AND INTERESTS 

 

26. Section 363(f) of the Bankruptcy Code permits Y&K to sell its interest in the 

JCRS Property free and clear of liens, encumbrances, and interests if: the lien will be paid in full 

or if a lien, encumbrance, or interest is subject to a bona fide dispute. 11 U.S.C. § 363(f)(3) and 

(4). FNB’s Note and the FNB DOT will be paid in full at closing from the proposed sale or the 

FNB Note will be assumed by the Buyer and the FNB DOT will remain a lien on the JCRS 

Property. Any lien, encumbrance, or interest not appearing of record would be subject to a bona 

fide dispute, as is any interest in the property claimed by the Kims pursuant to the lis pendens 

they filed.
6
 As a result, Y&K can sell its interest in the JCRS Property free and clear of the 

Designated Liens, Encumbrances, and Interests. 

                                                 
6
 A lis pendens does not create an interest in property, but only gives notice of pending litigation in which such an 

interest is claimed. UTE Mesa Lot 1, LLC v. First-Citizens Bank & Tr. Co. (In re UTE Mesa Lot 1, LLC), 736 F.3d 

947, 951 (10th Cir. 2013) (“Colorado law delineates that a lis pendens serves the limited purpose of providing 

potential purchasers "notice" of a possible judgment, and it creates ‘no new interest’ for the filer.”) Y&K believes it 

is readily apparent the Kims have not claimed any right, title or interest in Y&K’s property in any litigation except 

as may derive from their claim to be an unsecured creditor of Y&K, and cannot colorably claim any interest in the 

property otherwise.  
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WHEREFORE, Y&K requests that the Court: 

 

1. Enter an order approving the Agreement attached as Exhibit 1 and authorizing 

Y&K to consummate the sale of the JCRS Property to Buyer on the terms contained in the 

Agreement, subject only to higher Qualified Bids (as that term is defined in the Auction and 

Bidding Procedures), and, if necessary, to pay the secured claim of FNB from the sale proceeds 

at closing; 

 

2. Enter an order approving the Auction and Bidding Procedures attached as Exhibit 

2;  

 

3. Set a sale hearing to occur between November 9 and November 22, 2016; and 

 

4. Grant such additional relief as the Court deems proper.  

 

 

Dated:  August 25, 2016   Respectfully submitted, 

 

ONSAGER | GUYERSON | FLETCHER | JOHNSON 

 

  s/ Andrew D. Johnson   

    Andrew D. Johnson, #36879 

    Christian C. Onsager, #6889 

1801 Broadway, Suite 900 

Denver, Colorado 80202  

Ph: (303) 512-1123 

Fax: (303) 512-1129  

ajohnson@ogfj-law.com 

consager@ogfj-law.com  

Attorneys for Y&K Sun, Inc.  
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on August 25, 2016, a true and correct copy of the above and 

foregoing and proposed order were placed in the United States Mail, postage prepaid and 

correctly addressed to: 

 

US Trustee 

Byron G. Rogers Federal 

Building 

1961 Stout St. 

Ste. 12-200 

Denver, CO 80294  

James N. Thomaidis  

GERSH &THOMAIDIS, LLC  

1860 Blake Street, Suite 400  

Denver, Colorado 80202  

D. Elizabeth Wills  

WILLS LAW FIRM, LLC  

20 South Cherry Street  

Denver, Colorado 80246  

 

Benjamin Swartzendruber 

Assistant County Attorney 

Arapahoe County, Colorado 

5334 S. Prince St. 

Littleton, CO 80120 

 

 

Michael J. Davis 

6795 E. Tennessee Ave. 

Ste. 330 

Denver, CO 80224 

 

Alison Goldenberg, Esq 

Byron G. Rogers Federal 

Building 

1961 Stout St. 

Ste. 12-200 

Denver, CO 80294 

Patrick D. Dowdle 

2325 W 72
nd

 Ave. 

Denver, CO 80221-3101 

  

   

 

 And sent by email to: 

 

Michael J. Davis, mdavis@bknmurray.com 

James N. Thomaidis, jt@gtattorneys.com  

D. Elizabeth Wills, betsywills@comcast.net  

Patrick D. Dowdle, pddowdle@gmail.com 

Alison Goldenberg, Alison.Goldenberg@usdoj.gov 

Tom Quinn, tquinn@tfqlaw.com 

 

 

       /s/Tiffany J. Cadwell  
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UNITED STATES BANKRUPTCY COURT  

FOR THE DISTRICT OF COLORADO 

In re: 

 

Y&K SUN, INC., 

 

                                Debtor.                                                                 

 

) 

)             Case No. 16-14761-MER 

) 

)             Chapter 11 

) 

) 

 

ORDER APPROVING AUCTION PROCEDURES AND STALKING HORSE BID, 

INCLUDING 3.0% BREAK-UP FEE OF $132,000, RELATED TO THE PROPOSED 

SALE OF Y&K SUN, INC.’S INTEREST IN PROPERTY LOCATED AT 6451 -6579 W. 

COLFAX AVENUE, LAKEWOOD, COLORADO AND SETTING SALE HEARING  

 

 

 This matter comes before the Court on the Motion for Entry of Orders: (1) Authorizing 

Sale of Y&K Sun, Inc.’s interest in Property Located at 6451-6579 W. Colfax Avenue, 

Lakewood, Colorado, Free and Clear of Designated Liens, Claims, Interests, and Encumbrances; 

(2) Approving Auction Procedures; and (3) Approving Stalking Horse Bid, Including $132,000 

Break-Up Fee (the “Motion”) filed by Y&K Sun, Inc. (“Y&K”). The Court having reviewed the 

Motion and any objections to the Motion and being advised in the premises and all timely 

objections to the Motion having withdrawn, resolved, or overruled,  

 

 HEREBY FINDS that Y&K owns real property located at 6451-6579 W. Colfax Avenue, 

Lakewood, Colorado (the “JCRS Property”). Y&K and CK Acquisition, LLC (the “Stalking 

Horse Bidder”) entered into an agreement for Y&K to sell and the Stalking Horse Bidder to 

purchase all of Y&K’s interest in the JCRS Property for $4,400,000 (the “Agreement”), subject 

to the terms, prorations, credits, and contingencies described in the Agreement; and 

 

THE COURT APPROVES the Agreement between Y&K and Stalking Horse Bidder, 

which is attached to the Motion as Exhibit 1, including the break-up fee of $132,000 payable to 

the Stalking Horse Bidder in the event it is not the winning bidder at auction. In the event no 

higher Qualified Bids are received, Y&K is authorized to consummate the sale of the JCRS 

Property to the Stalking Horse Bidder on the terms provided in the Agreement and authorized to 

pay, if necessary, First National Bank the amount of its secured claim at the closing;  

 

THE COURT APPROVES the following auction and bid procedures: 

A. Auction and Bidding Procedures. All parties wishing to submit a competing bid 

for the purchase of the JCRS Property are to be governed by the following procedures (the 

“Auction and Bidding Procedures”). 

B. Bid Deadlines. All competing bids for the JCRS Property must be made in 

writing and submitted so as to be received no later than November 4, 2016 at 4:00 p.m. 

Mountain Time (the “Bid Deadline”) to counsel for Y&K, Onsager | Guyerson | Fletcher | 

Johnson, and counsel for the Buyer, Thomas F. Quinn, P.C. (“Notice Parties”) as follows: 
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1. Counsel to Y&K 

Andrew D. Johnson 

ONSAGER | GUYERSON | FLETCHER | JOHNSON LLC 

1801 Broadway, Suite 900 

Denver, Colorado 80202 

ajohnson@OGFJ-law.com 

 

2. Counsel to Stalking Horse Bidder 

Thomas F. Quinn, P.C. 

 303 East 17th Avenue, Suite 800 

 Denver, CO  80203 

 tquinn@tfqlaw.com 

C. Qualified Bids. Only Qualified Bids are eligible for consideration at the Auction. 

A “Qualified Bid” is a bid that: 

1. States that the bidder offers to purchase the JCRS Property on 

substantially the same terms and conditions set forth in the Agreement 

(together with all schedules and exhibits thereto) and otherwise marked to 

show the bidder’s proposed amendments and modifications to the 

Agreement; 

2. Is for cash (except to the extent the bid provides for assumption of the 

First National Bank Note and provides evidence that First National Bank 

has approved such assumption) and provides for the immediate payment 

of the Break-Up Fee in cash in full to Y&K at Closing; 

3. Is submitted with reasonably satisfactory evidence that the bidder has 

access to committed funds and is capable of closing on the purchase 

pursuant the bid; 

4. Has a value greater than or equal to the sum of (i) the value of the Stalking 

Horse Bidder’s offer, (ii) the amount of the Break-Up Fee, and (iii) 

$25,000; 

5. Is not subject to any material contingencies, including but not limited to 

any due diligence requirements or any financing contingency, and is 

irrevocable until the Closing of a purchase of the JCRS Property, either to 

Y&K or a bidder;  

6. Is accompanied by a deposit in good funds equal to or greater than 

$100,000. Such deposit either is to be returned to the bidder within five (5) 

business days of the Closing of the sale of the JCRS Property to any other 

bidder; and 
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7. Is received by the Notice Parties on or before the Bid Deadline. 

Any person submitting a bid which satisfies the above requirements shall be deemed a “Qualified 

Bidder.” 

D. Auction. The Agreement executed by the Stalking Horse Bidder constitutes a 

Qualified Bid for all purposes. If the Y&K does not receive any competing Qualified Bids, no 

auction need be conducted, and Y&K shall report that fact to the Court and proceed with a sale 

of the JCRS Property to the Stalking Horse Bidder in accordance with the terms of the 

Agreement. If Y&K does receive a competing Qualified Bid, Y&K must conduct an auction 

(“Auction”) at the offices of ONSAGER | GUYERSON | FLETCHER | JOHNSON LLC on the date that is 

one (1) business day before the date of the Sale Hearing, beginning at 10:00 a.m. Mountain 

Time. In any such Auction: 

1. Only the Stalking Horse Bidder, Y&K, their respective professionals, and 

a representative from the Office of the U.S. Trustee and any Qualified 

Bidders (and their professionals) are entitled to attend the Auction, and 

only the Stalking Horse Bidder and the Qualified Bidders are entitled to 

make any subsequent Qualified Bids at the Auction. 

2. The opening bid, which does not need to be re-submitted at the Auction, is 

the highest competing Qualified Bid (the “Opening Bid”). Bidding at the 

Auction will continue with each bid exceeding the previous bid by no less 

than $25,000, until Seller determines the highest and best Qualified Bid.  

3. Any bid by the Stalking Horse Bidder over the Opening Bid must be in an 

amount no less than the last bid plus the required overbid (giving the 

Stalking Horse Bidder credit for the Break-Up Fee). For the duration of 

the Auction, all bids by the Stalking Horse Bidder include a credit bid 

amount for the Break-Up Fee and all bids by any other Qualified Bidder 

must include a cash component for the Break-Up Fee. If the Stalking 

Horse Bidder is the successful bidder at the close of the Auction (but only 

if there are bids from a Qualified Bidder in compliance with the 

requirements hereof at the Auction), the Purchase Price shall be an amount 

equal to the Stalking Horse Bidder’s winning bid as reduced by the credit 

for the Break-Up-Fee. 

4. Y&K may announce at or before the Auction additional procedural rules 

that are reasonable under the circumstances (e.g. the amount of time 

allotted to make subsequent bids) for conducting the Auction so long as 

such rules are not inconsistent with the Auction and Bidding Procedures. 

5. At least one (1) business day before the Auction, Seller shall give Buyer and 

all other Qualified Bidders a copy of the highest and best Qualified Bid 

received and copies of all other Qualified Bids.  

 A hearing to confirm the sale of the JCRS Property is set for November __, 2016, at __:__ 

_.m. in 721 19
th

 Street, Courtroom C, Denver, Colorado, 80202 (the “Sale Hearing”). At the Sale 
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Hearing, Y&K will request that the Bankruptcy Court enter an order (a) if no Qualified Bids 

have been received other than the bid in the Agreement, approving the form of sale order (the 

Agreement having already been approved in this order); or (b) if other Qualified Bids have been 

received and an Auction held, approving (i) the highest Qualified Bid, (ii) the agreement 

between Y&K and the highest Qualified Bidder, if the highest Qualified Bid is not the bid in the 

Agreement, (iii) authorizing Y&K to consummate the sale of the JCRS Property, (iv) authorizing 

Y&K to pay the Break-Up Fee to the Stalking Horse Bidder, if necessary; and (v) authorizing 

Y&K to pay the secured claim of First National Bank, if necessary. 

 Y&K shall submit a proposed form of order approving the sale of the JCRS Property no 

later than five (5) days prior to the Sale Hearing. Any objections to the form of order must be 

filed with the Bankruptcy Court and served on counsel for Y&K and the Stalking Horse Bidder 

no later than three (3) business days prior to Sale Hearing.  

Dated September __, 2016     BY THE COURT 

 

_________________________ 
Honorable Michael E. Romero  

U.S. Bankruptcy Court Judge 
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Schedule B of the policy or policies to be issued will contain exceptions to the following matters unless the same 
are disposed of to the satisfaction of the Company:

1.

2.

3.

4.

5.

6.

7.

Rights or claims of parties in possession, not shown by the public records.

Easements, or claims of easements, not shown by the public records.

Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the title that would be 
disclosed by an accurate and complete land survey of the Land and not shown by the public records.

Any lien, or right to a lien, for services, labor or material heretofore or hereafter furnished, imposed by law and not 
shown by the public records.

Defects, liens, encumbrances, adverse claims or other matters, if any, created, first appearing in the public records 
or attaching subsequent to the Effective Date but prior to the date the proposed Insured acquires for value of 
record the estate or interest or mortgage thereon covered by this Commitment.

(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; 
(c) Minerals of whatsoever kind, subsurface and surface substances, in, on, under and that may be produced from 
the Land, together with all rights, privileges, and immunities relating thereto, whether or not the matters excepted 
under (a), (b) or (c) are shown by the Public Records or listed in Schedule B.

Water rights, claims or title to water.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

All taxes and assessment now a lien or payable.

Reservation of minerals in Patent from the State of Colorado, recorded July 7, 1954 in Book 864 at Page 191.

Easement Indenture recorded January 20, 1978 at Reception No. 78005667.

Resolution #83-379 recorded January 23, 1984 at Reception No. 84007060.

Easements, notes, covenants, restrictions and rights-of-way as shown on the plat of JCRS Commercial Plaza 
recorded January 23, 1984 at Reception No. 84007062 and Ratifications recorded October 20, 1989 at Reception 
Nos. 89091126 and 89091127 and Major Error Correction Plat of JCRS Commercial Plaza recorded October 10, 
1984 at Reception No. 84095584.

Right of Way agreement recorded January 23, 1984 at Reception No. 84007063.

Declaration of Covenants and Restrictions and Reciprocal Easements recorded February 10, 1984 at Reception 
No. 84013261.

Common Area Maintenance Agreement recorded February 10, 1984 at Reception No. 84013262.

Declaration of Restrictions and Grant of Easements recorded February 10, 1984 at Reception No. 84013263 and 
Amendment recorded June 6, 1984 at Reception No. 84052222.

Resolution Notice recorded October 10, 1984 at Reception No. 84095583.

East Jefferson County Sanitation District recorded document July 19, 1985 at Reception No. 85067674.
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19.

20.

Party Wall Declaration recorded October 8, 2002 at Reception No. F1582081.

Existing leases and tenancies.
NOTE: Upon receipt by the Company of the Commercial Lien Affidavit, this exception may be modified or deleted.

OWNER & LENDER

NOTE:  Exceptions 1 and 4 may be deleted from the policies, provided the seller and buyer execute the Company’s 
affidavits, as required herein, and the Company approves such deletions.  Exceptions 2 and 3 may be deleted from the 
policies, provided the Company receives and approves the survey or survey affidavit required herein. Exception 5 will not 
appear on the policies, provided the Company, or its authorized agent, conducts the closing of the proposed transaction 
and is responsible for the recordation of the documents.

OWNER

NOTE:  Exceptions 1 and 4 may be deleted from the Owner’s Title Policy, provided the seller and buyer execute the 
Company’s affidavits, as required herein, and the Company approves such deletions.  Exceptions 2 and 3 may be deleted 
from the Owner’s Title Policy, provided the Company receives and approves the survey or survey affidavit required herein.  
Exception 5 will not appear on the Owner’s Title Policy, provided the Company, or its authorized agent, conducts the 
closing of the proposed transaction and is responsible for the recordation of the documents.

LENDER

NOTE:  Exceptions 1 and 4 may be deleted from the Loan Title Policy, provided the owner/borrower executes the 
Company’s affidavits, as required herein, and the Company approves such deletions.  Exceptions 2 and 3 may be deleted 
from the Loan Title Policy, provided the Company receives and approves the survey or survey affidavit required herein.  
Exception 5 will not appear on the Loan Title Policy, provided the Company, or its authorized agent, conducts the closing 
of the proposed transaction and is responsible for the recordation of the documents.  
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