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Zacky Farms, LLC, the above-referenced debtor and debtor in possession (the “Debtor” 

or the “Proponent”), hereby proposes the following Plan of Liquidation (the “Plan”).  All 

Creditors1 should review the Disclosure Statement, and its accompanying exhibits and other 

information, before voting to accept or reject the Plan. 

PRELIMINARY STATEMENT 

The Plan sets forth a proposal for the resolution of all Claims and Interests against the 

Debtor.  In sum, the Plan provides for the Debtor to continue its wind-down efforts after 

confirmation with its administration to be handled by a professional wind-down manager (the 

“Plan Administrator”) replacing the Debtor’s Sole Manager, Mr. Keith Cooper, as the 

responsible party for the liquidation.  Confirmation of the Plan shall constitute and confirm the 

appointment of the Plan Administrator, including responsibility and authority to (a) exercise the 

rights, power, and authority of the Liquidating Debtor, under the applicable provisions of the 

Plan and bankruptcy and non-bankruptcy law, and (b) retain post-confirmation professionals to 

represent the Liquidating Debtor and assist the Plan Administrator in performing and 

implementing the Plan, including without limitation retaining professionals originally engaged 

by the Debtor or the Committee, and (c) otherwise implement the Plan, wind up the affairs of 

the Estate and close the Chapter 11 Case. 

The Plan contemplates the liquidation of all Estate Assets for the benefit of the holders 

of Allowed Claims and Allowed Interests.  The resulting funds, after payment of Plan 

Expenses, will be made available for distribution to holders of Allowed Claims and Allowed 

Interests in accordance with the Bankruptcy Code Distribution Priorities in accordance with the 

terms of the Plan.  The Plan Administrator’s operation of the Liquidating Debtor will be for the 

purpose of liquidating and monetizing Estate Assets, which consist primarily of the Secured 

Sale Notes, consisting of the $6.4M 503(b)(9) Note and the $3.5M Creditor Note. 

From and after the Effective Date, the Liquidating Debtor, acting through the Plan 

Administrator, shall expeditiously seek to collect, liquidate, sell and/or reduce to Cash all Estate 

                                                 
1  Capitalized terms shall have the meanings defined below in Article 1, or if not defined, as 
defined in 11 U.S.C. § 101 et seq. 
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Assets, including, without limitation, through pursuit of the Secured Sale Notes, and use the 

proceeds thereof to fund Plan distributions to creditors. 

As set forth in the Disclosure Statement, the Proponent believes that the Plan will allow 

the holders of Unsecured Claims to receive a meaningful and expeditious return on account of 

their Allowed Claims against the Debtor. 

With the Plan, Creditors will receive a Ballot for voting on the Plan, and a Disclosure 

Statement that provides information concerning the Debtor and the Plan.  The Disclosure 

Statement includes a summary of the assets and liabilities of the Debtor, a summary of what 

Creditors and Interest Holders will receive under the Plan, a discussion of certain alternatives to 

the Plan, and a summary of the procedures and voting requirements necessary for confirmation 

of the Plan.  You should thoroughly review both the Plan and Disclosure Statement before 

deciding whether you will accept or reject the Plan. 

As more fully described in the Disclosure Statement, the Plan must be approved by the 

requisite number of Creditors and the Bankruptcy Court must find that it meets the applicable 

legal standards before the Plan can be confirmed.  If the Plan is not confirmed, the Bankruptcy 

Court may order the case dismissed, or converted to a liquidating case under Chapter 7 of the 

Bankruptcy Code, or the Debtor or other parties in interest may propose a different plan. 

The Debtor believes that the Plan provides the best mechanism available for maximizing 

returns to Creditors and urges Creditors to vote in favor of the Plan. 

ARTICLE I 

DEFINITIONS 

For purposes of this Plan, all capitalized terms used herein and not otherwise defined 

shall have the meanings set forth below.  A term not defined in the Plan, but defined in the 

Bankruptcy Code or the Bankruptcy Rules, shall have the meaning ascribed to it in the 

Bankruptcy Code or the Bankruptcy Rules, unless the context clearly requires otherwise.  The 

rules of construction used in section 102 of the Bankruptcy Code shall apply to construction of 

this Plan.  The phrase “as soon as practicable” shall mean the later of (a) as soon as the 

Liquidating Debtor is capable of performing, or (b) within ten (10) Business Days of the 
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relevant date.  Headings and captions are utilized in this Plan for convenient reference only, and 

shall not constitute a part of this Plan for any other purpose. 

1.1. “$3.5M Creditor Note” shall mean the $3.5 million secured note provided by the 

DIP Lender as part of the Zacky Farms Sale, which is attached as Exhibit 1 and incorporated 

herein by this reference. 

1.2. “$3.5M Creditor Note Payment Date” shall mean the date on which the $3.5M 

Creditor Note is fully and actually paid to the Liquidating Debtor. 

1.3. “$6.4M 503(b)(9) Note” shall mean the $6.4 million secured note provided by the 

DIP Lender as part of the Zacky Farms Sale, which is attached as Exhibit 2 and incorporated 

herein by this reference. 

1.4. “503(b)(9) Bar Date” shall mean January 7, 2013. 

1.5. “503(b)(9) Bar Date Order” shall mean the Order (Docket No. 369) entered on 

December 5, 2012. 

1.6. “503(b)(9) Claim” shall mean a Claim for the value of any goods received by the 

Debtor within 20 days of the Petition Date in which the goods were sold to the Debtor in the 

ordinary course of the Debtor’s business. 

1.7. “503(b)(9) Procedures” shall mean the procedures set forth in the Order (Docket 

No. 1108), entered on February 25, 2013. 

1.8. “503(b)(9) Settlement” shall mean the settlement of 503(b)(9) Claims as set forth 

in the DIP Lender Settlement Order. 

1.9. “503(b)(9) Settlement Election” shall mean the settlement letter sent to holders of 

503(b)(9) Claims on or before March 18, 2013 by the Debtor,  which conveyed the offer to 

participate in the 503(b)(9) Settlement. 

1.10. “Administrative Claim” shall mean a 503(b)(9) Claim or a Claim for an expense 

of administration of the Debtor arising during the period commencing on the Petition Date and 

ending on the Effective Date under sections 503(b), 1114(e)(2) or 546(c)(2) of the Bankruptcy 

Code and entitled to priority under section 507(a)(2) of the Bankruptcy Code, including, but not 

limited to, (i) any actual and necessary cost or expense of preserving the Estate of the Debtor or 
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conducting the business of the Debtor, (ii) administrative expenses previously allowed by the 

Bankruptcy Court, (iii) administrative claims that are timely filed prior to the applicable 

Administrative Claims Bar Date, (iv) any Tax Claims incurred by the Debtor after the Petition 

Date or relating to a tax year or period which occurs after the Petition Date (v) Professional Fees, 

and (vi) all fees and charges assessed against the Debtor pursuant to 28 U.S.C. § 1930.  For 

purposes of this Plan, Administrative Claims shall also include Cure Obligations. 

1.11. “Administrative Claims Bar Date” shall mean for Administrative Claims other 

than 503(b)(9) Claims, the first Business Day that is thirty (30) days after the Effective Date 

pursuant to which Creditors must file a request for payment of any Administrative Claim that 

arose between October 8, 2012 and the Effective Date, for which notice shall be provided by 

Proponent in the Notice of Effective Date.  For 503(b)(9) Claims, Administrative Claims Bar 

Date shall mean the 503(b)(9) Bar Date (January 7, 2013). 

1.12. “Administrative Claims Bar Date Order” shall mean the Confirmation Order 

for all Administrative Claims other than 503(b)(9) Claims, and shall mean the 503(b)(9) Bar Date 

Order for all 503(b)(9) Claims. 

1.13. “Allowed 503(b)(9) Claims” shall mean 503(b)(9) Claims that are not Settled 

503(b)(9) Claims, but which have been Allowed under the 503(b)(9) Procedures. 

1.14. “Allowed Claim” shall mean (other than an Administrative Claim as set forth 

below): 

(i) a Claim that appears in the Schedules, except a Claim that is listed as 

disputed, contingent or unliquidated, or for which a contrary proof of Claim has been filed; 

(ii) a Claim for which a proof of Claim has been timely filed as of the Bar Date 

or Rejection Claim Bar Date, as applicable, and no objection thereto has been filed; or 

(iii) a Claim that has been allowed, but only to the extent allowed (a) by a Final 

Order, (b) under this Plan; and 

(iv) With respect to an Administrative Claim, a request for payment that has 

been filed prior to the Administrative Claims Bar Date, and in accordance with either section 

503(b) of the Bankruptcy Code or the procedures for filing requests for payment of an expense of 
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administration set forth in the Administrative Claims Bar Date Order, and as to which either no 

objection has been made on or before any applicable deadline, or if an objection has been made, a 

claim has been allowed by Final Order. 

1.15. “Allowed Interest” shall mean any Interest in the Debtor provided:  (a) proof of 

which was timely and properly filed or, if no proof of interest was filed, which is deemed filed 

pursuant to the Bankruptcy Code or this Plan and (b) in either such case an Interest to which no 

timely objection to the allowance thereof has been made or to which any objection has been 

determined by a Final Order to the extent such objection was determined in favor of a person or 

entity asserting an Interest. 

1.16. “Allowed Secured Claim” shall mean that portion of an Allowed Claim (i) 

secured by a valid, perfected and enforceable Lien that is not subject to avoidance under 

bankruptcy or non-bankruptcy law, in an amount equal to the value, as determined by the 

Bankruptcy Court pursuant to sections 506(a) and 1129(b) of the Bankruptcy Code and 

Bankruptcy Rule 3012, of the interest of the holder of such Allowed Claim in the property of the 

Debtor, the Liquidating Debtor, or the Estate, securing such Allowed Claim, or (ii) in an amount 

equal to the amount subject to setoff by the holder of such Claim under section 553 of the 

Bankruptcy Code. 

1.17. “Allowed Unsecured Claim” shall mean any Allowed Claim (including any 

Rejection Claim) that is not an Allowed Administrative Claim, an Allowed Secured Claim, an 

Allowed Priority Employee Claim, an Allowed Priority Employee Benefit Claim, an Allowed 

Priority Tax Claim, or an Assumed Obligation. 

1.18.  “Assumed Contract” or “Assumed Contracts” shall mean each Executory 

Contract assumed by the Debtor and assigned to the DIP Lender as part of the Zacky Farms Sale. 

1.19. “Assumed Obligation” shall mean any obligation assumed by the DIP Lender 

pursuant to the DIP Lender APA and/or the DIP Lender Settlement Order. 

1.20. “Assumption and Cure Order” shall mean, with respect to any Assumed 

Contract, an order of the Bankruptcy Court approving the assumption of such Executory Contract, 

and determining any Cure Obligation with respect thereto.  The Confirmation Order may 
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constitute an Assumption and Cure Order. 

1.21. “Auction” shall mean the out of Court auction held on January 15, 2013, at which 

substantially all of the Debtor’s assets were made available for sale pursuant to the Sale 

Procedures Order. 

1.22. “Available Cash” shall mean, with respect to any distribution contemplated 

herein, the aggregate amount of all Cash held by the Liquidating Debtor immediately prior to 

such distribution. 

1.23. “Avoidance Actions” shall mean all claims or causes of action arising under 

Chapter 5 of the Bankruptcy Code and/or any and all state law equivalents. 

1.24. “Ballot” shall mean the form for acceptance or rejection of the Plan distributed to 

those Creditors entitled to vote on the Plan, as such form may be approved by the Bankruptcy 

Court and which shall otherwise comply with the requirements of Bankruptcy Rule 3018(c). 

1.25. “Bankruptcy Code” shall mean Title 11 of the United States Code, §§ 101 et 

seq., as in effect on the Petition Date, as the same thereafter has been and may be amended, 

provided such amendments are in effect. 

1.26. “Bankruptcy Code Distribution Priorities” shall mean the distribution waterfall 

set forth in section 726 et seq. of the Bankruptcy Code.  

1.27. “Bankruptcy Court” or “Court” shall mean the United States Bankruptcy Court 

for the Eastern District of California (Sacramento Division), or such other court as may hereafter 

exercise jurisdiction over the Chapter 11 Case. 

1.28. “Bankruptcy Rules” shall mean the Federal Rules of Bankruptcy Procedure, as in 

effect on the Petition Date, as the same thereafter has been and may be amended, and the Local 

Rules of the Bankruptcy Court to the extent applicable to the Chapter 11 Case. 

1.29. “Bar Date” shall mean, as applicable, (i) February 6, 2013, which was the date set 

by the Bankruptcy Court as the last date for filing a proof of Claim for a Claim that arose before 

the Petition Date for non-Governmental Units, and (ii) April 8, 2013, for Governmental Units. 

1.30.  “Business Day” shall mean any day that is not a Saturday, a Sunday or other day 

on which banks are required or authorized by any federal, state or local law to be closed in the 
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City of Sacramento, California. 

1.31. “Cash” shall mean cash and cash equivalents including, but not limited to, cash on 

deposit in the bank accounts of the Debtor or the Liquidating Debtor, as applicable, checks, wire 

transfers, money orders, certificates of deposit, money market or similar investments, and other 

similar readily marketable securities or instruments. 

1.32. “Chapter 11 Case” “Bankruptcy Case” or “Case” shall mean the Chapter 11 

Case commenced by the Debtor upon the filing with the Bankruptcy Court of a voluntary petition 

under chapter 11 of the Bankruptcy Code. 

1.33. “Claim” shall mean a claim against the Debtor within the meaning of section 

101(5) of the Bankruptcy Code. 

1.34. “Claimant” shall mean the holder of a Claim. 

1.35. “Claims Reserve Account” shall mean an interest bearing bank account or money 

market account to be established and held for the benefit of holders of Allowed Unsecured Claims 

by the Liquidating Debtor on or after the Effective Date for the purpose of holding the funds to be 

distributed under the Plan to Unsecured Creditors and for Plan Expenses, and any interest, 

dividends or other income earned upon the investment of such Claims Reserve Account. 

1.36. “Class” shall mean a category or group of Creditors or Interest Holders which are 

substantially similar to the Claims or Interests of the other Creditors or Interests Holders in such 

Class, as designated by this Plan pursuant to sections 1122 and 1123 of the Bankruptcy Code. 

1.37. “Committee” shall mean the Official Committee of Unsecured Creditors 

appointed by the United States Trustee in the Debtor’s Chapter 11 Case. 

1.38. “Committee Members” shall mean all members of the Committee on the 

Effective Date. 

1.39. “Confirmation” shall mean the approval of the Plan by and subject to the terms of 

the Confirmation Order. 

1.40. “Confirmation Date” shall mean the date of Confirmation. 

1.41. “Confirmation Hearing” shall mean the duly noticed hearing held by the 

Bankruptcy Court on confirmation of the Plan pursuant to section 1128 of the Bankruptcy Code.  
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The Confirmation Hearing may be adjourned by the Bankruptcy Court from time to time without 

further notice other than the announcement of the adjourned date at the Confirmation Hearing. 

1.42. “Confirmation Order” shall mean the order of the Bankruptcy Court, confirming 

this Plan and providing for the effectuation of the transactions contemplated by this Plan in 

accordance with the terms and provisions hereof and thereof. 

1.43. “Creditor” shall mean any entity that holds a Claim. 

1.44. “Creditors Excluded from Plan Administrator Cap” shall mean: (a) Creditors 

holding Claims, which were already paid in the Chapter 11 Case, or for which on the Effective 

Date, sufficient Cash exists to fully reserve for or to pay such Claims, and (b) any Creditors with 

Claims for Post-Confirmation expenses, including but not limited to Post-Confirmation 

Professional fees and expenses that are not Post-Confirmation Professional Contingent Fees. 

1.45. “Creditors Subject to Plan Administrator Cap” shall mean Creditors holding: 

(a) Allowed Claims in Classes  2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 14, and 15, (b) Post-Confirmation 

Professional Contingent Fees, and (e) Deferred Payment Administrative or Priority Claims paid 

from the proceeds of the Secured Sale Notes or other post-Effective Date recovery. 

1.46. “CRO” shall mean Mr. Keith Cooper. 

1.47. “Cure Obligation” shall mean, individually, any monetary amount payable to the 

non-debtor party to an Assumed Contract pursuant to section 365(b)(1) of the Bankruptcy Code 

as a condition to the assumption of such contract or lease and, collectively, all monetary amounts 

payable to all non-debtor parties to all Assumed Contracts. 

1.48. “Debt” shall mean liability on a Claim. 

1.49. “Debtor” shall mean Zacky Farms, LLC, as debtor and debtor in possession in its 

Chapter 11 Case. 

1.50. “Debtor’s Members” shall mean (a) the DIP Lender; (b) the Richard N. Zacky 

Irrevocable Trust dated 11/25/07; (c) the Barbara Jean Zacky Irrevocable Trust dated 12/30/06; 

(d) the Sharon Zacky Wilensky Irrevocable Trust dated 11/26/07; (e) Trust A of the Albert and 

Beverly Zacky Trust; and (f) Trust B of the Albert and Beverly Zacky Trust. 

/// 
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1.51. “Deferred Payment Administrative or Priority Claims” shall mean any 

Administrative Claims or Priority Claims that the Estate does not have sufficient funds to pay or 

reserved to pay on the Effective Date. 

1.52. “DIP Facility” is the debtor in financing facility between the Debtor and the DIP 

Lender, which was approved via several interim Orders, and finally approved in the DIP Facility 

Final Order. 

1.53. “DIP Facility Final Order” shall mean the order finally approving the DIP 

Facility, which was entered on the Court’s docket on November 13, 2012 (Docket No. 292). 

1.54. “DIP Lender” shall mean the Robert D. Zacky and Lillian D. Zacky Trust U/D/T 

Dated July 26, 1988. 

1.55. “DIP Lender APA” shall mean the Asset Purchase Agreement by and between 

the DIP Lender and the Debtor dated as of February 6, 2013 (Docket No. 989), which is attached 

as Exhibit 3 and incorporated herein by this reference. 

1.56. “DIP Lender Settlement Order” shall mean the Order (Docket No. 1078) 

entered on February 21, 2013, which is attached as Exhibit 4 and incorporated herein by this 

reference, as modified by the Order on Stipulation Among the Movants and Official Committee 

of Unsecured Creditors Concerning Motion, Pursuant to Federal Rules of Bankruptcy Procedure, 

Rule 9024, to Correct Clerical Mistake, Oversight or Omission in the Order Granting Joint 

Motion for Approval of Settlement Among the Official Committee of Unsecured Creditors, the 

Debtor and the Robert and Lillian Zacky Trust Pursuant to Bankruptcy Rule 9019.2 

1.57. “Disallowed Claim” shall mean (i) a Claim or any portion thereof, that has been 

disallowed by a Final Order of the Bankruptcy Court; (ii) a Claim that has been listed in the 

Schedules at zero or as contingent, disputed, or unliquidated and as to which no proof of Claim 

has been timely filed pursuant to the Bankruptcy Code, any Final Order of the Court, or other 

applicable law; or (iii) a Claim that has not been listed in the Schedules and as to which no proof 

                                                 
2  An amended DIP Lender Settlement Order has been submitted to the Court as of the filing of 
the Plan, but not yet signed that contains minor corrections. On confirmation, if the amended 
Order has been signed, it shall be substituted as Exhibit 4 for the currently attached Order. 
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of Claim has been timely filed or deemed timely filed with the Bankruptcy Court pursuant to the 

Bankruptcy Code, any Final Order of the Court, or other applicable law. 

1.58. “Disclosure Statement” shall mean the disclosure statement in support of the 

Plan, in the form approved by the Bankruptcy Court, disseminated by the Proponent to the 

holders of Claims against the Debtor in order to provide to such persons adequate information in 

accordance with section 1125 of the Bankruptcy Code, as such disclosure statement may be 

modified, amended or supplemented from time to time. 

1.59. “Disputed Claim” shall mean any Claim or portion of a Claim as to which an 

objection to the allowance thereof has been interposed (whether as a separate objection to claim 

or in connection with an adversary proceeding) as of the Effective Date or any later deadline 

fixed under the Plan or by order of the Bankruptcy Court, which objection has not been 

withdrawn or determined by Final Order.  To the extent an objection relates to the allowance of 

only a part of a Claim, such Claim shall be a Disputed Claim only to the extent of the objection. 

1.60. “Disputed Claims Amount” shall mean the aggregate amount of Disputed Claims 

that are fixed, absolute – and neither contingent nor unliquidated.  For purposes of calculating 

distributions of Cash under the Plan, the amount of each Disputed Claim shall be based upon the 

lower of the face amount of such Creditor’s Disputed Claim (or the disputed portion thereof) as 

set forth in the Creditor’s filed proof of Claim, or the amount estimated by the Court for 

distribution and/or allowance purposes. 

1.61. “Disputed Secured Claim” shall mean that portion of a Secured Claim for which 

there is a dispute as to whether the claim is secured by a valid, perfected and enforceable Lien 

that is not subject to avoidance under bankruptcy or non-bankruptcy law. 

1.62. “Disputed Secured Creditors” shall mean the Creditors holding Disputed 

Secured Claims in Classes 3, 5, 6, 7, 8, 9, 10, and 11. 

1.63. “Disputed Secured Creditors’ Post-Effective Date Lien” shall mean the lien 

being created in this Plan in favor of the Disputed Secured Creditors, which lien will be in second 

position (behind only the Lien of Richard Zacky Trust) on the $3.5M Creditor Note and the 

proceeds therefrom; such lien shall be fully perfected on the Effective Date without the need for 
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any additional filings or perfection documents. 

1.64. “Dreisbach” shall mean Dreisbach Enterprises, Inc. 

1.65. “Effective Date” shall mean the first Business Day on which each of the 

conditions specified in Article VIII of the Plan has been satisfied or duly waived.  

1.66. “Estate” shall mean the bankruptcy estate of the Debtor pursuant to Bankruptcy 

Code section 541. 

1.67. “Estate Assets” shall mean all remaining Estate property as of the Effective Date 

under section 541 of the Bankruptcy Code, including all property, assets, equitable or legal rights 

or interests, contract rights, benefits, causes of action, claims, or any other thing tangible or 

intangible, of any kind whatsoever, owned or held by or on behalf of the Debtor in which the 

Debtor has any right, title or interest to the full extent provided under section 541 of the 

Bankruptcy Code including, without limitation, Available Cash, the Secured Sale Notes and 

Avoidance Actions. 

1.68. “Exculpated Parties” shall have the meaning assigned to it in Article 9.5 of this 

Plan. 

1.69. “Executory Contracts” shall mean executory contracts and unexpired leases 

within the meaning of Bankruptcy Code section 365. 

1.70. “Final Order” shall mean an order or judgment of the Bankruptcy Court or other 

court of competent jurisdiction (i) which has not been reversed, stayed, modified or amended, (ii) 

as to which the time to or the right to appeal or seek reconsideration, review, rehearing, or 

certiorari has expired or been waived (without regard to whether the time to seek relief from a 

judgment under Bankruptcy Rule 9024 has expired), and (iii) as to which no appeal or petition for 

reconsideration, review, rehearing, or certiorari is pending. 

1.71. “Interest” shall mean the rights of the Debtor’s Members, each as the holder of an 

equity security as defined in Section 101(16) of the Bankruptcy Code. 

1.72.  “Interest Holder” shall mean, individually, each of the Debtor’s Members, or 

their successors and assigns. 

/// 

Case 12-37961    Filed 07/03/13    Doc 1971



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

  

-12-
DEBTOR’S AMENDED PLAN OF 

LIQUIDATION (DATED JUNE 27, 2013)
 

1.73. “Lien” shall mean a charge against or interest in property to secure payment of a 

debt or performance of an obligation. 

1.74. “Lien of Richard Zacky Trust” shall mean the lien held by the Richard Zacky 

Trust on the Prepetition Richard Zacky Trust Collateral.  

1.75. “Lillian Entities” shall mean Lillian Zacky, individually, as trustee of the Robert 

D. Zacky and Lillian D. Zacky Trust U/D/T dated 7/26/88, and as trustee of the Lillian D. Zacky 

Trust U/D/T dated 7/26/88; Scott Zacky; 7915 Deep Creek LLC; 20115 Del Oro Road, Apple 

Valley, LLC; 18606 Lords Road, Helendale, LLC; and the Samuel, LLC. 

1.76. “Lillian Zacky Trust” shall mean the Lillian D. Zacky Trust dated July 26, 1988, 

which provided $3,000,000 in financing to the Debtor prior to the bankruptcy filing, which was 

secured by real estate owned by the Debtor. 

1.77. “Liquidating Debtor” shall mean the Debtor as reorganized and reconstituted on 

and after the Effective Date. 

1.78. “Net Available Cash” shall mean the aggregate amount of all Available Cash 

held by the Liquidating Debtor after the payment of (or appropriate reserve for) all senior 

obligations under the Bankruptcy Code Distribution Priorities, including but not limited to 

Allowed Administrative Claims, Allowed Priority Tax Claims, and net of amounts reserved for 

Disputed Claims, Post-Confirmation Professional fees and Plan Expenses. 

1.79. “Notice of Effective Date” shall mean the notice filed and served by the 

Proponent on all parties-in-interest within seven (7) days of the Effective Date of the Plan. 

1.80. “Official Actions” shall mean actions taken by the Exculpated Parties in their 

official capacities in the Chapter 11 Case after the Petition Date through the Confirmation Date. It 

does not include actions solely in their personal capacities as Creditors of the Debtor with respect 

to the pursuit and allowance or payment of such Creditors’ claims. 

1.81. “Operating Agreement” shall mean the operating agreement together all 

amendments duly approved by the Debtor that is in effect as of the Confirmation Date under 

California Law. 

/// 
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1.82. “Order” or “Bankruptcy Order” shall mean an order entered by the Court in 

this Chapter 11 Case. 

1.83. “Permitted Liens” shall mean those holders of Liens set forth in Section 1.1(mm) 

of the DIP Lender APA. 

1.84. “Petition Date” shall mean October 8, 2012, which is the date when the Debtor 

filed its Chapter 11 Case. 

1.85. “Plan” shall mean this chapter 11 plan of liquidation and any exhibits and 

schedules hereto and any documents incorporated herein by reference, as the same may from time 

to time be amended or modified as and to the extent permitted herein or by the Bankruptcy Code. 

1.86. “Plan Administrator” shall mean initially Mr. Hank M. Spacone, whose 

curriculum vitae is set forth at Exhibit 5 hereto and who shall file a further statement setting forth 

his qualifications and affiliations, including a disclosure of any potential connections or conflicts 

of interest, pursuant to Bankruptcy Code section 1129(a)(5)(A)(i) not less than ten days prior to 

the last day to object to Confirmation.  The Plan Administrator is a panel Chapter 7 Trustee and 

has served as a Chapter 11 Trustee in the Eastern District of California and in the Northern 

District of California, as well as the liquidating agent in multiple Chapter 11 cases pursuant to 

confirmed plans.  The Plan Administrator both resides in and has his principal offices located in 

the Eastern District of California (Sacramento Division).  In the event that a successor is 

appointed, “Plan Administrator” shall mean the Successor Plan Administrator. 

1.87. “Plan Administrator Compensation Cap” shall mean: (a) from appointment 

through the date that the first one million dollars ($1,000,000) in Cash is distributed by the Plan 

Administrator to Creditors Subject to Plan Administrator Cap, the Plan Administrator shall not 

receive any compensation for hourly fees billed in excess of $53,520; (b) for distributions by the 

Plan Administrator in excess of first one million dollars ($1,000,000) to Creditors Subject to the 

Plan Administrator Cap,  the Plan Administrator may be paid his or her hourly fees billed up to 

three percent (3%) of the Cash distributed; but (c) no percentage of payments or distributions 

shall be included in the Plan Administrator Compensation Cap for any sums distributed by the 

Plan Administrator to Creditors Excluded from Plan Administrator Cap. This Plan Administrator 
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Cap is subject to modification pursuant to Articles 6.6 and 6.8. 

1.88. “Plan Administrator Distribution Process” shall mean the creation and 

maintenance of the database to manage Creditor claims in the Chapter 11 Case, to create the 

reports and data required to make distributions to creditors as appropriate under the Plan, to print, 

sign and mail any and all checks for such distributions to Creditors, and to handle any returned 

checks and updates to the creditor data base as required.  The Plan Administrator Distribution 

Process does not include the drafting of motions to obtain approvals from the Court in connection 

with the Plan Administrator Distribution Process (e.g. claim objection motions, motions to 

approve distributions, etc.). 

1.89.  “Plan Expenses” shall mean, subject to the limitations contained elsewhere in the 

Plan, including but not limited to Article 6.20 of the Plan, all actual and necessary costs and 

expenses incurred after the Effective Date in connection with the administration of the Plan, 

including, but not limited to, (i) costs, expenses and legal fees incurred related to filing and 

prosecuting objections to Claims, (ii) the costs, expenses and legal fees incurred to collect the 

Secured Sale Notes, including, but not limited to, attorneys’ fees, accounting fees, expert witness 

fees, consultants’ fees, and all costs relating to obtaining and distributing such recoveries, 

incurred by the Liquidating Debtor, (iii) the costs and expenses of administration of the 

Liquidating Debtor, including without limitation the fees and costs of the Plan Administrator; and 

(iv) all fees payable pursuant to section 1930 of Title 28 of the United States Code. 

1.90. “Plan Injunction” shall mean the injunction granted on Confirmation as set 

forth in Article 9.3 of the Plan. 

1.91. “Post-Confirmation Budget” shall mean the budget for Plan Expenses the 

Liquidating Debtor projects on the Effective Date to be necessary and appropriate, in the exercise 

of its business judgment and as approved by the Committee, to carry out the provisions of this 

Plan.  A copy of the Post Confirmation Budget is attached hereto as Exhibit 6. The Post-

Confirmation Budget may be modified with the consent of the Post-Confirmation Committee 

and/or with Court Approval pursuant to Article 6.20. 

/// 
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1.92. “Post-Confirmation Committee” shall mean the Committee Members who elect 

to remain as members of the Post-Confirmation Committee on the Effective Date. 

1.93. “Post-Confirmation Motion and Opportunity for Hearing” shall mean the 

procedures to be utilized after the Effective Date by any party seeking approval from the Court 

respecting matters requiring approval under this Plan which procedures are more fully described 

in Article 6.39 herein. 

1.94. “Post-Confirmation Professional Contingent Fees” shall mean attorney fees 

owed by the Estate for Post-Confirmation Professional fees incurred and payable to such 

professional for any approved contingent fee amount due based on a recovery in an affirmative 

claim against a Third Party or a benefit to the Estate obtained by reducing or eliminating a Claim 

against the Estate. 

1.95. “Post-Confirmation Professionals” shall mean any professionals retained by the 

Plan Administrator or the Committee pursuant to Plan including but not limited to pursuant to 

Article 6.38.1 after the Effective Date, including any Professionals deemed to have been retained 

pursuant to the terms of this Plan that were previously retained by the Debtor or the Committee 

prior to the Effective Date. 

1.96. “Post-Confirmation Service List” shall mean a service list comprised of names 

and email addresses for all members of the Committee as of the Effective Date, the Office of the 

United States Trustee, counsel for the Liquidating Debtor, the Plan Administrator, counsel for the 

Post-Confirmation Committee, and any other creditor or party in interest that files with the Court 

a request for post confirmation notice after the Effective Date and serves it on all parties on the 

Post Confirmation Service List. 

1.97. “Prepetition Richard Zacky Trust Collateral” shall mean that certain real 

property commonly known as 16485 19th Avenue, Lemoore, California (Kings County APN 024-

170-020) and that certain property referred to as the “Hanford 57” located in Hanford, California 

(Kings County APN 028-030-032), as it may be transferred to the proceeds from the $3.5M 

Creditor Note pursuant to the DIP Lender Settlement Order. 

/// 
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1.98. “Priority Claims” shall mean such Claims that are entitled to priority under the 

Bankruptcy Code that are not Administrative Claims, Secured Claims, and/or Unsecured Claims. 

1.99. “Priority Employee Benefit Claim” shall mean that portion of an Allowed Claim 

that is unsecured and that is entitled to priority under section 507(a)(5) of the Bankruptcy Code. 

1.100. “Priority Employee Claim” shall mean that portion of an Allowed Claim that is 

unsecured and that is entitled to priority under section 507(a)(4) of the Bankruptcy Code. 

1.101. “Priority Tax Claim” shall mean that portion of a Tax Claim, if any, entitled to 

priority in payment under section 507(a)(8) of the Bankruptcy Code. 

1.102. “Pro Rata” or “Pro Rata Share” shall mean, with respect to distributions on 

account of Allowed Claims, in the same ratio of an Allowed Claim in a particular Class to the 

aggregate of all Allowed Claims in that Class. 

1.103. “Professional Fees” shall mean all amounts allowed and awarded by the 

Bankruptcy Court for compensation for services rendered and reimbursement of expenses 

incurred by Professionals pursuant to sections 330(a) and 503(b) of the Bankruptcy Code. 

1.104. “Professionals” shall mean those attorneys, accountants and other financial 

advisors employed by the Debtor or Committee (pursuant to section 327 328 or 1102 of the 

Bankruptcy Code) in the Chapter 11 Case and to be compensated for services rendered and 

reimbursed for expenses incurred pursuant to sections 330(a) and 503(b) of the Bankruptcy Code. 

1.105. “Proponent” shall mean the Debtor. 

1.106. “Rejected Contract(s)” shall mean those Executory Contracts which are rejected 

by the Debtor pursuant to section 365 or 1123(b)(2) of the Bankruptcy Code. 

1.107. “Rejection Claim” shall mean any Allowed Claim under Bankruptcy Code 

section 502(g) that arises under Bankruptcy Code section 365(g)(1) in favor of the non-debtor 

party to any Executory Contract that is rejected by the Debtor pursuant to Bankruptcy Code 

sections 365(a) or 1123(b)(2). 

1.108. “Rejection Claim Bar Date” shall mean the earlier of (a) the date that is thirty 

(30) days after the Effective Date as set forth in the Notice of Effective Date; and the 

Confirmation Order shall contain notice of the consequences of a failure to timely file such proof 
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of such Rejection Claims; (b) such other date established by the Bankruptcy Court by which 

entities asserting a Rejection Claim against the Debtor must have filed a proof of Claim; or (c) on 

the one hundred twentieth (120th) day after the Confirmation Date.  

1.109. “Reserved Claims” shall mean the amounts necessary, or reserved, to pay (i) 

Administrative Claims, (ii) Priority Tax Claims, (iii) Allowed Claims (iv) allowed contingency 

fees of contingency fee counsel engaged by the Debtor, the Committee, the Post-Confirmation 

Committee and/or the Liquidating Debtor, (v) Plan Expenses in accordance with the Post-

Confirmation Budget, or (vi) Court-approved settlements. 

1.110. “Reserved Claims Pool” shall mean the amounts which shall be funded on or 

after the Effective Date pursuant to Article 6.12 of this Plan for the purpose of holding as reserves 

the amounts of Administrative Claims (including amounts due for Professional Fees) which have 

not become Allowed Claims. 

1.111. “Reserved Claims Pool Account” shall mean the bank account established by the 

Liquidating Debtor into which the Plan Administrator shall deposit the amounts which constitute 

the Reserved Claims Pool. 

1.112. “Richard and Sharon Zacky Entities” shall mean insiders other than the Lillian 

Entities including but not limited to Integrated Grain & Milling, Inc., AB Ag Service Inc., 

American Huntsman, LLC, Big Feather Ranch, LLC, Lucky Wishbone, LLC, ZF Enterprises 

LLC, Sharon Zacky Wilensky individually and as trustee of the Sharon Zacky Wilensky 

Irrevocable Trust Dated 11/26/2007, Richard Zacky individually and as trustee of and including 

the following trusts:  the Richard Zacky Trust, the Barbara Jean Zacky Irrevocable Trust Dated 

12/30/06, and the Survivor’s Trust of the Albert and Beverly Zacky Trust Dated 2/10/88, 

1.113. “Richard Zacky Trust” shall mean collectively Richard Zacky Trustee of the 

Richard N. Zacky Irrevocable Trust Dated 11/25/2007 and Richard N. Zacky Irrevocable Trust 

Dated 11/25/2007. 

1.114. “Sale Procedures Order” shall mean the Order entered on November 20, 2012 

(Docket No. 323) which set forth the process by which the Debtor marketed and sold 

substantially all of the assets of the Debtor during the case. 
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1.115. “Schedules” shall mean the schedules of assets and liabilities and the statement of 

financial affairs filed by the Debtor with the Bankruptcy Court pursuant to section 521 of the 

Bankruptcy Code and Bankruptcy Rule 1007, as amended from time to time. 

1.116. “Secured Sale Notes” shall mean the $6.4M 503(b)(9) Note and the $3.5M 

Creditor Note. 

1.117. “Secured Claim” shall mean a Claim secured by a Lien on property of the Debtor, 

or the Estate, or secured by an amount subject to setoff under section 553 of the Bankruptcy 

Code, to the extent of the value of such Lien or right of setoff as determined under sections 506(a) 

or 1129(b) of the Bankruptcy Code, as applicable. 

1.118. “Senior VP of Restructuring” shall mean Mr. Sean Harding. 

1.119. “Settled 503(b)(9) Claims” shall mean the 503(b)(9) Claims for which the 

Claimant has agreed to settle its 503(b)(9) Claim pursuant to the DIP Lender Settlement Order, 

which Claimant has accepted such treatment within the time frame described in the treatment of 

Class 14 herein. 

1.120. “Sole Manager” shall mean Keith Cooper, or such other person who is appointed 

pursuant to the terms of the Operating Agreement prior to the Effective Date. 

1.121. “Successor Plan Administrator” shall mean the successor Plan Administrator 

appointed pursuant to Article 6.32 of the Plan. 

1.122. “Third Parties” shall mean any person or entity that is not the Debtor. 

1.123. “Unliquidated Claim” shall mean any Claim for which a proof of Claim has been 

filed with the Bankruptcy Court but was not filed in a sum certain, and which Claim has not been 

estimated, fixed or liquidated by the Bankruptcy Court at a sum certain as of the Effective Date. 

1.124. “Unsecured Claim” shall mean any Claim that is neither secured nor entitled to 

priority or administrative status under sections 507 or 503, respectively, of the Bankruptcy Code. 

1.125. “U.S. Trustee Fees” shall mean all fees payable under 28 U.S.C. §1930. 

1.126. “Western Milling” shall mean Western Milling, LLC. 

1.127. “Zacky Farms Sale” shall mean the sale of substantially all of the Debtor’s assets 

to the DIP Lender as set forth in the DIP Lender APA and the Zacky Farms Sale Order. 
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1.128. “Zacky Farms Sale Order” shall mean the Order (Docket No. 1079) entered on 

February 21, 2013, which is attached as Exhibit 7 and incorporated herein by this reference. 

ARTICLE II 

CLASSIFICATION OF CLAIMS AND INTERESTS 

2.1. Criterion of Class.  The following is a designation of Classes of Claims under the 

Plan.  Administrative Claims and Priority Tax Claims have not been classified and are excluded 

from the following Classes in accordance with section 1123(a)(1) of the Bankruptcy Code.  A 

Claim is classified in a particular Class only to the extent that (i) the Claim qualifies within the 

description of that Class, and is classified in a different Class to the extent that the remainder of 

the Claim qualifies within the description of that different Class, and (ii) the Claim, or any portion 

or Allowed amount of such Claim, is an Allowed Claim in that Class and has not been paid, 

released or otherwise satisfied prior to the Effective Date.  In the event of a controversy as to 

whether (a) any Class of Claims is impaired, or (b) any Class of Claims is properly designated, 

the Bankruptcy Court shall, after notice and a hearing, determine such controversy pursuant to 

applicable provisions of the Bankruptcy Code and Bankruptcy Rule 3013. 

2.2. Classes of Claims and Interests.  All Claims and Interests are divided into the 

following Classes, which Classes shall be mutually exclusive: 

2.3. Class 1 Claims.  Class 1 shall consist of the Secured Claims of the DIP Lender. 

2.4. Class 2 Claims.  Class 2 shall consist of the Secured Claim of Western Milling. 

2.5. Class 3 Claims.  Class 3 shall consist of the Secured Claim of Dreisbach. 

2.6. Class 4 Claims.  Class 4 shall consist of the Secured Claim of the Lillian Zacky 

Trust. 

2.7. Class 5 Claims.  Class 5 shall consist of the Secured Claim of Office Max North 

America. 

2.8. Class 6 Claims.  Class 6 shall consist of the Secured Claim of Dave Dodge 

Service, Inc. 

2.9. Class 7 Claims.  Class 7 shall consist of the Secured Claim of B&B Quality Food 

Providers. 
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2.10. Class 8 Claims.  Class 8 shall consist of the Secured Claim of Wei Chan DDS. 

2.11. Class 9 Claims.  Class 9 shall consist of the Secured Claim of the Idaho Avenue 

Land Company. 

2.12. Class 10 Claims.  Class 10 shall consist of the Secured Claim of USA Petroleum 

Corporation 

2.13. Class 11 Claims.  Class 11 shall consist of the Secured Claim of GFC LLC. 

2.14. Class 12 Claims.  Class 12 shall consist of the Secured Claim of the Richard 

Zacky Trust. 

2.15. Class 13 Claims.  Class 13 shall consist of the Secured Claims of holders of  

Permitted Liens. 

2.16. Class 14 Claims. Class 14 shall consist of the Settled 503(b)(9) Claims. 

2.17. Class 15 Claims.  Class 15 shall consist of General Unsecured Claims. 

2.18. Class 16 Interests.  Class 16 shall consist of the Interests held by the Debtor’s 

Members. 

ARTICLE III 

TREATMENT OF UNCLASSIFIED CLAIMS 

3.1. Administrative Claims.  Each Allowed Administrative Claim, unless the holder 

of such Claim has agreed to a different treatment such as holders of Settled 503(b)(9) Claims, 

shall be paid in full by the DIP Lender in the ordinary course of business under the terms of the 

DIP Lender APA and the DIP Lender Settlement Order; but if DIP Lender fails to make such 

payments, and if collection efforts by the Plan Administrator against the DIP Lender do not 

prompt such payment, and subject to the condition contained in Article 6.20, such payment(s) 

shall be made by the Liquidating Debtor from Available Cash or the Reserved Claims Pool 

Account (as applicable) on the latest of:  (a) the Effective Date, or as soon thereafter as 

practicable; (b) such date as may be fixed by the Bankruptcy Court, or as soon thereafter as 

practicable; (c) the tenth Business Day after such Claim is Allowed, or as soon thereafter as 

practicable; (d) such date as the holder of such Claim and the Liquidating Debtor may agree; (e) 

the date that the condition contained in Article 6.20 is satisfied.  Satisfaction of an Administrative 
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Claim by the Plan Administrator shall not relieve the DIP Lender from its obligations with respect 

to such claim, and the Debtor shall be subrogated to the rights of any Claimant against any party, 

including but not limited to the DIP Lender or its assignee, whose Administrative Claim is or has 

previously been paid by the Debtor. 

3.2. Administrative Claim Bar Date.  All requests for payment of Administrative 

Claims, other than Claims for Professional Fees, must be filed by the Administrative Claim Bar 

Date or the holders thereof shall be forever barred from asserting such Administrative Claims 

against the Debtor or the Liquidating Debtor or from sharing in any distribution under the Plan. 

3.3. Claims for Professional Fees.  Each party seeking an award by the Bankruptcy 

Court of Professional Fees: (a) must file its final application for allowance of compensation for 

services rendered and reimbursement of expenses incurred through the Effective Date on or 

before the Administrative Claims Bar Date; and (b) if the Bankruptcy Court grants such an award, 

each such party will be paid in full in Cash by the Liquidating Debtor in such amounts as are 

allowed by the Bankruptcy Court as soon thereafter as practicable.  All final applications for 

allowance and disbursement of Professional Fees must be in compliance with all of the terms and 

provisions of any applicable order of the Bankruptcy Court, including the Confirmation Order. 

3.4. Priority Tax Claims.  Each Allowed Priority Tax Claim and any other tax claims, 

up to the aggregate amount of $500,000, have been assumed and shall be paid by the DIP Lender 

under the terms of the DIP Lender APA.  If the DIP Lender fails to pay such Allowed Priority 

Tax Claims, and if collection efforts by the Plan Administrator against the DIP Lender do not 

prompt such payment, any amounts unpaid by the DIP Lender, unless the holder of such Claim 

has agreed to a different treatment, shall, subject to the satisfaction of the condition in Article 

6.20 be paid by the Liquidating Debtor from Available Cash or the Reserved Claims Pool 

Account (as applicable) under the Bankruptcy Code Distribution Priorities deferred cash 

payments to the extent permitted by section 1129(a)(9) of the Bankruptcy Code with interest on 

the unpaid portion of such Claim at the rate established by applicable nonbankruptcy law as of the 

calendar month in which the Plan is confirmed, or at such other rate as may be agreed upon 

between the Liquidating Debtor and the appropriate governmental unit, provided that the 
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Liquidating Debtor may prepay any or all such Claims at any time, without premium or penalty.  

Satisfaction of a Priority Tax Claim by the Plan Administrator shall not relieve the DIP Lender 

from its obligations with respect to such claim, and the Debtor shall be subrogated to the rights of 

any Claimant against any party, including but not limited to the DIP Lender or its assignee, whose 

Priority Tax Claim is or has previously been paid by the Debtor.  Allowed Priority Tax Claims 

that have become unenforceable against the Debtor and property of the Debtor after the date of 

the filing of the petition by satisfaction, release, creation of a defense, including any setoffs that 

arose post-petition, or otherwise shall not receive any distributions under the Plan. 

3.5. Priority Employee Claims.  All Allowed Priority Employee Claims were 

assumed by the DIP Lender under the terms of the DIP Lender APA and have previously been 

paid or satisfied by such assumption. If the DIP Lender fails to pay such Priority Employee 

Claims, and if collection efforts by the Plan Administrator against the DIP Lender do not prompt 

such payment, Any amounts unpaid by the DIP Lender, subject to the satisfaction of the condition 

in Article 6.20, shall be paid by the Liquidating Debtor from Available Cash or the Reserved 

Claims Pool Account (as applicable) under the Bankruptcy Code Distribution Priorities as soon as 

practicable after the Effective Date.  Satisfaction of a Priority Employee Claim by the Plan 

Administrator shall not relieve the DIP Lender from its obligations with respect to such claim. 

and the Debtor shall be subrogated to the rights of any Claimant against any party, including but 

not limited to the DIP Lender or its assignee, whose Priority Employee Claim is or has previously 

been paid by the Debtor.  Allowed Priority Employee Claims that have become unenforceable 

against the Debtor and property of the Debtor after the date of the filing of the petition by 

satisfaction, release, creation of a defense, including any setoffs that arose post-petition, or 

otherwise shall not receive any distributions under the Plan. 

3.6. Other Priority Claims. The Debtor does not know of or believe that any other 

Priority Claims exist, but if there are such Claims, and upon allowance, such Allowed Priority 

Claims shall, subject to the satisfaction of the condition in Article 6.20, be paid in accordance 

with the Bankruptcy Code Distribution Priorities from Net Available Cash as soon as practicable 

after the date such Claim becomes an Allowed Priority Claim.  Allowed Priority Claims that have 
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become unenforceable against the Debtor and property of the Debtor after the date of the filing of 

the petition by satisfaction, release, creation of a defense, including any setoffs that arose post-

petition, or otherwise shall not receive any distributions under the Plan. 

ARTICLE IV 

TREATMENT OF CLASSIFIED CLAIMS AND INTERESTS 

4.1. Class 1 Claims (DIP Lender).  The Class 1 Creditor shall be treated pursuant to 

the terms provided in the DIP Lender Settlement Order, the Zacky Farms Sale Order and the 

Zacky Farms APA, which are incorporated by reference into this Plan treatment of Class 1 

Claims as if  restated fully herein. No distributions shall be made to the DIP Lender except as 

required to return carved-out funds pursuant to the terms of the DIP Lender Settlement Order.  

The DIP Lender shall remain fully responsible for and liable for all obligations and amounts due 

the Debtor and/or any Creditors under the DIP Lender Settlement Order, the Zacky Farms Sale 

Order, the $6.4M 503(b)(9) Note and the $3.5M Creditor Note as well as any other 

documentation executed in connection with these orders and documents. To the extent that the 

DIP Lender’s Liens have not been previously expunged from the Estate Assets, any and all 

remaining Liens of the DIP Lender on any Estate Assets shall be invalid, void and expunged on 

the Effective Date. 

4.2. Class 2 Claims (Western Milling).  Western Milling’s secured claim shall be 

treated pursuant to the terms provided in the DIP Lender Settlement Order. Subject to Western 

Milling's rights and interests provided in the DIP Lender Settlement Order (and particularly 

Paragraph 14), to the extent that Western Milling’s Liens have not been previously expunged 

from the Estate Assets, any and all remaining Liens of Western Milling on any Estate Assets shall 

be deemed invalid, void and expunged from all the Estate Assets on the Effective Date.  Western 

Milling shall be entitled to receive distributions on account of its Settled 503(b)(9) Claim and its 

unsecured claim as part of distributions to Class 14 and 15 Claimants, respectfully, and as set 

forth in the DIP Lender Settlement Order.  Allowed Claims in Class 2 that have become 

unenforceable against the Debtor and property of the Debtor after the date of the filing of the 

petition by satisfaction, release, creation of a defense, including any setoffs that arose post-
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petition,or otherwise shall not receive any distributions under the Plan. 

4.3. Class 3 Claims (Dreisbach).  Dreisbach’s Disputed Secured Claim shall receive 

one of the following two alternate treatments: (a) If the Debtor has obtained an Order prior to the 

Confirmation Date estimating or determining the amount of Dreisbach’s Disputed Secured Claim 

at zero ($-0-) for Plan Confirmation purposes, no further distributions shall be made to Dreisbach 

on account of its Disputed Secured Claim and the disputed Lien of Dreisbach on any Estate 

Assets shall be deemed invalid, void and expunged from the all the Estate Assets on the Effective 

Date. Or, (b) If an Order referenced in Article 4.3(a) has not been obtained by the Confirmation 

Date, Dreisbach’s Disputed Secured Claim shall be secured after the Effective Date by a Disputed 

Secured Creditors’ Post-Effective Date Lien and shall be paid from the proceeds of the $3.5M 

Creditor Note on the later of (i) when its Disputed Secured Claim becomes an Allowed Secured 

Claim and (ii) ninety (90) days after the $3.5M Creditor Note Payment Date. Interest shall also be 

paid concurrently in accordance with the underlying loan documents or at such other rate as 

determined by the Court at the Confirmation Hearing.  Unless objected to or resolved prior to the 

Confirmation Date, the Plan Administrator shall object to Dreisbach’s Disputed Secured Claim 

and may resolve said claim pursuant to the Plan.  Allowed Claims in Class 3 that have become 

unenforceable against the Debtor and property of the Debtor after the date of the filing of the 

petition by satisfaction, release, creation of a defense, including any setoffs that arose post-

petition, or otherwise shall not receive any distributions under the Plan. 

4.4. Class 4 Claims (Lillian Zacky Trust).  The Class 4 Creditor shall receive no Plan 

distributions pursuant to the terms of the DIP Lender Settlement Order and the Zacky Farms Sale 

Order.  To the extent that the Lillian Zacky Trust’s Liens have not been previously expunged 

from the Estate Assets, any and all remaining Liens of the Lillian Zacky Trust on any Estate 

Assets shall be deemed invalid, void and expunged from the all the Estate Assets on the Effective 

Date.  

4.5. Class 5 Claims (Office Max North America).  Office Max North America’s 

Disputed Secured Claim shall receive one of the following two alternate treatments: (a) If the 

Debtor has obtained an Order prior to the Confirmation Date estimating or determining the 
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amount of Office Max North America’s Disputed Secured Claim at zero ($-0-) for Plan 

Confirmation purposes, no further distributions shall be made to Office Max North America on 

account of its Disputed Secured Claim and the disputed Lien of Office Max North America on 

any Estate Assets shall be deemed invalid, void and expunged from the all the Estate Assets on 

the Effective Date. Or, (b) If an Order referenced in Article 4.5(a) has not been obtained by the 

Confirmation Date, Office Max North America’s Disputed Secured Claim shall be secured after 

the Effective Date by a Disputed Secured Creditors’ Post-Effective Date Lien and shall be paid 

from the proceeds of the $3.5M Creditor Note on the later of (i) when its Disputed Secured Claim 

becomes an Allowed Secured Claim and (ii) ninety (90) days after the $3.5M Creditor Note 

Payment Date. Interest shall also be paid concurrently in accordance with the underlying loan 

documents or at such other rate as determined by the Court at the Confirmation Hearing.  Unless 

objected to or resolved prior to the Confirmation Date, the Plan Administrator shall object to 

Office Max North America’s Disputed Secured Claim and may resolve said claim pursuant to the 

Plan.  Allowed Claims in Class 5 that have become unenforceable against the Debtor and 

property of the Debtor after the date of the filing of the petition by satisfaction, release, creation 

of a defense, including any setoffs that arose post-petition, or otherwise shall not receive any 

distributions under the Plan. 

4.6. Class 6 Claims (Dave Dodge Service, Inc.).  Dave Dodge Service, Inc.’s 

Disputed Secured Claim shall receive one of the following two alternate treatments: (a) If the 

Debtor has obtained an Order prior to the Confirmation Date estimating or determining the 

amount of Dave Dodge Service, Inc.’s Disputed Secured Claim at zero ($-0-) for Plan 

Confirmation purposes, no further distributions shall be made to Dave Dodge Service, Inc. on 

account of its Disputed Secured Claim and the disputed Lien of Dave Dodge Service, Inc. on any 

Estate Assets shall be deemed invalid, void and expunged from the all the Estate Assets on the 

Effective Date. Or, (b) If an Order referenced in Article 4.6(a) has not been obtained by the 

Confirmation Date, Dave Dodge Service, Inc.’s Disputed Secured Claim shall be secured after the 

Effective Date by a Disputed Secured Creditors’ Post-Effective Date Lien and shall be paid from 

the proceeds of the $3.5M Creditor Note on the later of (i) when its Disputed Secured Claim 
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becomes an Allowed Secured Claim and (ii) ninety (90) days after the $3.5M Creditor Note 

Payment Date. Interest shall also be paid concurrently in accordance with the underlying loan 

documents or at such other rate as determined by the Court at the Confirmation Hearing. Unless 

objected to or resolved prior to the Confirmation Date, the Plan Administrator shall object to 

Dave Dodge Service Inc.’s Disputed Secured Claim and may resolve said claim pursuant to the 

Plan.  Allowed Claims in Class 6 that have become unenforceable against the Debtor and 

property of the Debtor after the date of the filing of the petition by satisfaction, release, creation 

of a defense, including any setoffs that arose post-petition, or otherwise shall not receive any 

distributions under the Plan. 

4.7. Class 7 Claims (B&B Quality Food Providers).  B&B Quality Food Providers’ 

Disputed Secured Claim shall receive one of the following two alternate treatments: (a) If the 

Debtor has obtained an Order prior to the Confirmation Date estimating or determining the 

amount of B&B Quality Food Providers’ Disputed Secured Claim at zero ($-0-) for Plan 

Confirmation purposes, no further distributions shall be made to B&B Quality Food Providers’ on 

account of its Disputed Secured Claim and the disputed Lien of B&B Quality Food Providers’ on 

any Estate Assets shall be deemed invalid, void and expunged from the all the Estate Assets on 

the Effective Date. Or, (b) If an Order referenced in Article 4.7(a) has not been obtained by the 

Confirmation Date, B&B Quality Food Providers’ Disputed Secured Claim shall be secured after 

the Effective Date by a Disputed Secured Creditors’ Post-Effective Date Lien and shall be paid 

from the proceeds of the $3.5M Creditor Note on the later of (i) when its Disputed Secured Claim 

becomes an Allowed Secured Claim and (ii) ninety (90) days after the $3.5M Creditor Note 

Payment Date. Interest shall also be paid concurrently in accordance with the underlying loan 

documents or at such other rate as determined by the Court at the Confirmation Hearing.  Unless 

objected to or resolved prior to the Confirmation Date, the Plan Administrator shall object to 

B&B Quality Food Providers’ Disputed Secured Claim and may resolve said claim pursuant to 

the Plan.  Allowed Claims in Class 7 that have become unenforceable against the Debtor and 

property of the Debtor after the date of the filing of the petition by satisfaction, release, creation 

of a defense, including any setoffs that arose post-petition, or otherwise shall not receive any 
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distributions under the Plan. 

4.8. Class 8 Claims (Wei Chan DDS).  Wei Chan DDS’ Disputed Secured Claim shall 

receive one of the following two alternate treatments: (a) If the Debtor has obtained an Order 

prior to the Confirmation Date estimating or determining the amount of Wei Chan DDS’ 

Disputed Secured Claim at zero ($-0-) for Plan Confirmation purposes, no further distributions 

shall be made to Wei Chan DDS on account of its Disputed Secured Claim and the disputed Lien 

of Wei Chan DDS on any Estate Assets shall be deemed invalid, void and expunged from the all 

the Estate Assets on the Effective Date. Or, (b) If an Order referenced in Article 4.8(a) has not 

been obtained by the Confirmation Date, Wei Chan DDS’ Disputed Secured Claim shall be 

secured after the Effective Date by a Disputed Secured Creditors’ Post-Effective Date Lien and 

shall be paid from the proceeds of the $3.5M Creditor Note on the later of (i) when its Disputed 

Secured Claim becomes an Allowed Secured Claim and (ii) ninety (90) days after the $3.5M 

Creditor Note Payment Date. Interest shall also be paid concurrently in accordance with the 

underlying loan documents or at such other rate as determined by the Court at the Confirmation 

Hearing Unless objected to or resolved prior to the Confirmation Date, the Plan Administrator 

shall object to Wei Chan DDS’s Disputed Secured Claim and may resolve said claim pursuant to 

the Plan.  Allowed Claims in Class 8 that have become unenforceable against the Debtor and 

property of the Debtor after the date of the filing of the petition by satisfaction, release, creation 

of a defense, including any setoffs that arose post-petition, or otherwise shall not receive any 

distributions under the Plan. 

4.9. Class 9 Claims (Idaho Avenue Land Company).  The Disputed Secured Claim 

of Idaho Avenue Land Company shall receive one of the following two alternate treatments: (a) If 

the Debtor has obtained an Order prior to the Confirmation Date estimating or determining the 

amount of Idaho Avenue Land Company’s Disputed Secured Claim at zero ($-0-) for Plan 

Confirmation purposes, no further distributions shall be made to Idaho Avenue Land Company on 

account of its Disputed Secured Claim and the disputed Lien of Idaho Avenue Land Company on 

any Estate Assets shall be deemed invalid, void and expunged from the all the Estate Assets on 

the Effective Date. Or, (b) If an Order referenced in Article 4.9(a) has not been obtained by the 
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Confirmation Date, Idaho Avenue Land Company’s Disputed Secured Claim shall be secured 

after the Effective Date by a Disputed Secured Creditors’ Post-Effective Date Lien and shall be 

paid from the proceeds of the $3.5M Creditor Note on the later of (i) when its Disputed Secured 

Claim becomes an Allowed Secured Claim and (ii) ninety (90) days after the $3.5M Creditor 

Note Payment Date. Interest shall also be paid concurrently in accordance with the underlying 

loan documents or at such other rate as determined by the Court at the Confirmation Hearing.  

Unless objected to or resolved prior to the Confirmation Date, the Plan Administrator shall object 

to Idaho Avenue Land Company’s Disputed Secured Claim and may resolve said claim pursuant 

to the Plan.  Allowed Claims in Class 9 that have become unenforceable against the Debtor and 

property of the Debtor after the date of the filing of the petition by satisfaction, release, creation 

of a defense, including any setoffs that arose post-petition, or otherwise shall not receive any 

distributions under the Plan. 

4.10. Class 10 Claims (USA Petroleum Corporation).  The Disputed Secured Claim 

of USA Petroleum Corporation shall receive one of the following two alternate treatments: (a) If 

the Debtor has obtained an Order prior to the Confirmation Date estimating or determining the 

amount of USA Petroleum Corporation’s Disputed Secured Claim at zero ($-0-) for Plan 

Confirmation purposes, no further distributions shall be made to USA Petroleum Corporation on 

account of its Disputed Secured Claim and the disputed Lien of USA Petroleum Corporation on 

any Estate Assets shall be deemed invalid, void and expunged from the all the Estate Assets on 

the Effective Date. Or, (b) If an Order referenced in Article 4.10(a) has not been obtained by the 

Confirmation Date, USA Petroleum Corporation’s Disputed Secured Claim shall be secured after 

the Effective Date by a Disputed Secured Creditors’ Post-Effective Date Lien and shall be paid 

from the proceeds of the $3.5M Creditor Note on the later of (i) when its Disputed Secured Claim 

becomes an Allowed Secured Claim and (ii) ninety (90) days after the $3.5M Creditor Note 

Payment Date. Interest shall also be paid concurrently in accordance with the underlying loan 

documents or at such other rate as determined by the Court at the Confirmation Hearing.  Unless 

objected to or resolved prior to the Confirmation Date, the Plan Administrator shall object to 

USA Petroleum Corporation’s Disputed Secured Claim and may resolve said claim pursuant to 
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the Plan.  Allowed Claims in Class 10 that have become unenforceable against the Debtor and 

property of the Debtor after the date of the filing of the petition by satisfaction, release, creation 

of a defense, including any setoffs that arose post-petition, or otherwise shall not receive any 

distributions under the Plan. 

4.11. Class 11 Claims (GFC LLC).  The Disputed Secured Claim of GFC LLC shall 

receive one of the following two alternate treatments: (a) If the Debtor has obtained an Order 

prior to the Confirmation Date estimating or determining the amount of GFC LLC’s Disputed 

Secured Claim at zero ($-0-) for Plan Confirmation purposes, no further distributions shall be 

made to GFC LLC on account of its Disputed Secured Claim and the disputed Lien of GFC LLC 

on any Estate Assets shall be deemed invalid, void and expunged from the all the Estate Assets on 

the Effective Date. Or, (b) If an Order referenced in Article 4.11(a) has not been obtained by the 

Confirmation Date, GFC LLC’s Disputed Secured Claim shall be secured after the Effective Date 

by a Disputed Secured Creditors’ Post-Effective Date Lien and shall be paid from the proceeds of 

the $3.5M Creditor Note on the later of (i) when its Disputed Secured Claim becomes an Allowed 

Secured Claim and (ii) ninety (90) days after the $3.5M Creditor Note Payment Date. Interest 

shall also be paid concurrently in accordance with the underlying loan documents or at such other 

rate as determined by the Court at the Confirmation Hearing. Unless objected to or resolved prior 

to the Confirmation Date, the Plan Administrator shall object to GFC LLC’s Disputed Secured 

Claim and may resolve said claim pursuant to the Plan.  Allowed Claims in Class 11 that have 

become unenforceable against the Debtor and property of the Debtor after the date of the filing of 

the petition by satisfaction, release, creation of a defense, including any setoffs that arose post-

petition, or otherwise shall not receive any distributions under the Plan. 

4.12. Class 12 Claim (Richard Zacky Trust).  The Richard Zacky Trust’s Disputed 

Secured Claim shall remain secured by the Lien of Richard Zacky Trust until such time as said 

claim is either Allowed or disallowed.  The Committee disputes the Lien of Richard Zacky Trust, 

and such dispute shall be resolved prior to or after the Effective Date.  To the extent it becomes 

an Allowed Claim, the Class 12 Claim shall be paid as soon as practicable from the proceeds of 

the $3.5M Creditor Note on the later of (a) when the Richard Zacky Trust’s Disputed Secured 
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Claim becomes an Allowed Secured Claim, or (b) ninety (90) days after the $3.5M Creditor Note 

Payment Date (collectively (a-b) above, the “Richard Zacky Trust Payment Date”.  To the extent 

allowed, interest shall be also be paid through the Richard Zacky Trust Payment Date in 

accordance with the underlying loan documents or at such other rate as determined by the Court 

at the Confirmation Hearing on the Richard Zacky Payment Date.  The Plan Administrator shall 

have standing on the Effective Date to litigate or settle or otherwise resolve any and all disputes 

regarding the Class 12 Creditor’s Disputed Secured Claim in accordance with the Plan.  Allowed 

Claims in Class 12 that have become unenforceable against the Debtor and property of the Debtor 

after the date of the filing of the petition by satisfaction, release, creation of a defense, including 

any setoffs that arose post-petition, or otherwise shall not receive any distributions under the Plan. 

4.13. Class 13 Claims (Holders of Permitted Liens).  Class 13 consists of Creditors 

whose secured claims remain on the assets transferred to the DIP Lender pursuant to the Zacky 

Farms Sale documents and sections 1.1(mm) and 2.1 of the DIP Lender APA and shall be 

satisfied by the DIP Lender.  No distributions shall be made to Class 13 Creditors under the Plan. 

Satisfaction of a Claim secured by a Permitted Lien by the Debtor or the Plan Administrator shall 

not relieve the DIP Lender or its assignee from their respective obligations with respect to such 

claim and the Debtor shall be subrogated to the rights of any such Claimant against any party, 

including but not limited to the DIP Lender or its assignee.  

4.14. Class 14 Claims (Settled 503(b)(9) Claims). 503(b)(9) Claims became Settled 

503(b)(9) Claims by a Claimant’s executing and returning the 503(b)(9) Settlement Election on or 

prior to April 8, 2013, or as later allowed by the Debtor, or otherwise approved by the Court. All 

Allowed Settled 503(b)(9) Claims shall be paid from the proceeds of the 503(b)(9) Note.  Such 

payment shall be made on or as soon as practicable after August 26, 2013.  For purposes of 

clarity, and without further order of the Bankruptcy Court or filing of any other claim, a holder of 

Settled 503(b)(9) Claim may file a general unsecured claim for the difference between the 

holder’s Settled 503(b)(9) Claim and its 503(b)(9) Claim on or before the Confirmation Date 

and such amount shall share in Class 15 distributions.  Allowed Claims in Class 14 that have 

become unenforceable against the Debtor and property of the Debtor after the date of the filing of 
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the petition by satisfaction, release, creation of a defense, including any setoffs that arose post-

petition, or otherwise shall not receive any distributions under the Plan. 

4.15. Class 15 Claims (General Unsecured Creditors).  Class 15 Creditors shall be 

paid from Estate Assets to the extent Net Available Cash exists after the payment of or reserve for 

all senior claims under the Bankruptcy Code Distribution Priorities in accordance with the 

provisions of this Plan.  Prior to the use of any proceeds from the $3.5M Creditor Note to pay 

senior obligations under the Bankruptcy Code Distribution Priorities, the Plan Administrator shall 

obtain Post-Confirmation Committee or Court approval pursuant to the provisions of Article 6.20. 

All payments shall be made on any principal amounts due, and then on interest, if applicable, at 

the rate of 7% per annum compounded annually.  Allowed general Unsecured Claims that have 

become unenforceable against the Debtor and property of the Debtor after the date of the filing of 

the petition by satisfaction, release, creation of a defense, including any setoffs that arose post-

petition, or otherwise shall not receive any distributions under the Plan. 

4.16. Class 16 Interests (Debtor’s Members).  The Debtor’s Members shall retain their 

Interests Post-Confirmation, but the Operating Agreement shall be deemed amended to eliminate 

any power or right to effect management of the Debtor Post-Confirmation, except to the extent 

authorized pursuant to other provisions in this Plan.  No Member or group of Members shall have 

any authority to perform any act on behalf of the Debtor, except to the extent authorized pursuant 

to other provisions in this Plan.  No distributions to the Debtor’s Members shall be made until all 

Allowed Claims and/or obligations to the Claimants’ in Classes 1-15 are fully satisfied. 

ARTICLE V 

UNIMPAIRED AND IMPAIRED CLASSES 

All Classes are impaired under this Plan. 

ARTICLE VI 

MEANS FOR IMPLEMENTATION OF THE PLAN 

The Plan shall be implemented on the Effective Date.  In addition to the provisions set 

forth elsewhere in this Plan regarding means of execution, the following shall constitute the 

principal means for implementation of the Plan. 
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6.1. Effective Date Transactions.  Without limiting the generality of the foregoing, 

and without altering or amending the terms of the Plan in any manner, on (or, where appropriate, 

after) the Effective Date, the following actions shall occur: 

6.1.1. The transactions contemplated under the Plan shall be consummated; 

6.1.2. The Liquidating Debtor shall fund the Reserved Claims Pool Account with 

the funds necessary to establish the Reserved Claims Pool; 

6.1.3. The Liquidating Debtor shall reserve such funds as are necessary to fund 

all anticipated Plan Expenses; 

6.1.4. The Plan Administrator shall assume his or her responsibilities under the 

Plan, unless the Confirmation Order changes the effective date of the Plan Administrator 

appointment. 

6.2. Revesting of Estate Assets.  Upon the Effective Date, the Liquidating Debtor 

shall be vested with all right, title and interest in the Estate Assets free and clear of all Claims and 

Liens, other than as specifically provided in this Plan.  The Liquidating Debtor, through the Plan 

Administrator, is authorized to bring any and all claims against Third Parties, including the 

Richard and Lillian Zacky Entities, including Avoidance Actions, claims for breaches of fiduciary 

duties, recharacterization, subordination and all other claims and causes of action. 

6.3. Amendment of Operating Agreement.  Upon the Effective Date, or such other 

time as is set forth in the Confirmation Order or other separate Order, the Debtor’s Operating 

Agreement shall be deemed amended to replace the Sole Manager with the Plan Administrator, 

and the Sole Manager shall be relieved of his responsibilities for the Debtor.  The Liquidating 

Debtor, as represented by the Plan Administrator, shall be authorized to execute such other 

documents as are necessary and appropriate to carry out the provisions of this Plan, without the 

necessity of filing such documents with the Bankruptcy Court.  In the event the Liquidating 

Debtor seeks and obtains the assistance of the Sole Manager, the Debtor’s or the Committee’s 

Professionals after Confirmation, regarding, inter alia, the Debtor’s dissolution or the Chapter 11  

Case, the Liquidating Debtor shall pay for such assistance at the regular hourly rates of the Sole 

Manager, the Debtor’s or the Committee’s Professionals. 
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6.4. Management of Liquidating Debtor by Plan Administrator.  Subject to the 

oversight and consent of the Post-Confirmation Committee which is required for certain Plan 

Administrator actions or decisions that are set forth in, inter alia, Article 6.20, on and after the 

Effective Date, the Plan Administrator shall be responsible for the implementation of the Plan, 

including with respect to the management, control and operation of the Liquidating Debtor 

Nothing in this section shall interfere with, impede or affect in any manner the police and 

regulatory powers of the United States Department of Agriculture with respect to the Liquidating 

Debtor after the termination of the Plan Injunction, or with respect to any third party at any time.   

6.5. Plan Administrator Base Compensation.  The Plan Administrator shall be paid 

in the ordinary course of business his or her hourly charges, based on an hourly rate not to exceed 

$300 per hour, but such payments may not exceed the Plan Administrator Compensation Cap.  

The Plan Administrator may also pay his or her reasonable out of pocket expenses in the ordinary 

course of business, but such payments may not exceed the amounts allocated for such expenses in 

the Liquidating Debtor’s Liquidation Budget.  The Plan Administrator shall provide copies of 

reasonably detailed invoices to the Post-Confirmation Committee for reasonableness review no 

fewer than ten (10) days prior to payment of said invoices. 

6.6. Plan Administrator Added Compensation For Collection Activities Related to 

$6.4M 503(b)(9) Note.  If collection efforts to recover the $6.4M 503(b)(9) Note are required, the 

Plan Administrator may be compensated for the specific hourly fees charged for such collection 

activities in excess of the Plan Administrator Compensation Cap as follows. (a) the Plan 

Administrator Compensation Cap shall be deemed modified to include distributions made by the 

Plan Administrator to the holders of 503(b)(9) Claims in the definition of Creditors Subject to 

Plan Administrator’s Contingency Fee, but (b) The Plan Administrator shall seek to have all the 

Plan Administrator’s fees and costs of collecting on the $6.4M 503(b)(9) Note recovered from 

and paid by the DIP Lender before the Plan Administrator pays such additional fees from the 

proceeds of the $6.4M 503(b)(9) Note, (c) the amount of the modification of the Plan 

Administrator Compensation Cap will not exceed the Plan Administrator’s actual fees billed in 

the collection efforts respecting the $6.4M 503(b)(9) Note, and (d) No payments under this 
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paragraph may be made absent Post-Confirmation Committee or Court approval of such 

additional fees in excess of the Plan Administrator Compensation Cap. 

6.7. Plan Administrator Fee Application.  The Plan Administrator shall not be 

required to provide detailed time records if the compensation sought does not exceed $53,200. 

Upon completion of all duties and concurrent with a Post-Confirmation Motion and Opportunity 

for Hearing seeking closure of the Chapter 11 Case, to the extent that the Plan Administrator 

seeks fees and expenses in excess of $53,200, the Plan Administrator shall file a final fee 

application seeking Court approval of all compensation and expenses paid to the Plan 

Administrator. 

6.8. Court Modification of Plan Administrator Cap.  Notwithstanding anything to 

the contrary in this Plan, upon the appointment of a Successor Plan Administrator, or upon the 

occurrence of extraordinary events that would make the Plan Administrator Cap improvident due 

to unforeseen circumstances, the Court, after Notice and Opportunity for Hearing, may approve a 

reasonable adjustment to Plan Administrator Compensation Cap as is reasonably necessary to 

carry out the purpose and intent of this Plan. 

6.9. Continued Business of Liquidating Debtor.  On and after the Effective Date, the 

Liquidating Debtor shall continue to engage in its wind-down operations and may use, acquire, 

dispose of and/or abandon Estate Assets without supervision by the Bankruptcy Court and free of 

any restrictions under the Bankruptcy Code or the Bankruptcy Rules, except as set forth in this 

Plan.  The Liquidating Debtor will not continue or engage in the conduct of any trade or business, 

except to the limited extent necessary to accomplish the liquidation and distribution of the Estate 

Assets. 

6.10. Secured Sale Notes.  Except as otherwise limited in this Plan, on and after the 

Effective Date, pursuant to section 1123(b)(3) of the Bankruptcy Code, the Liquidating Debtor, 

acting through the Plan Administrator, shall enforce the Secured Sale Notes with all powers and 

authority of a debtor in possession or trustee under the Bankruptcy Code. If collection actions are 

necessary, the Plan Administrator shall seek to assess the DIP Lender with the costs, fees and 

expenses of such collection actions. 
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6.11. Other DIP Lender Obligations.  Except as otherwise limited in this Plan, on and 

after the Effective Date, pursuant to section 1123(b)(3) of the Bankruptcy Code, the Liquidating 

Debtor, acting through the Plan Administrator, shall enforce all the obligations of the DIP Lender 

pursuant to the DIP Lender Settlement Order, the DIP Lender APA and all other documents 

executed or prepared in connection with the DIP Lender Settlement or the Zacky Farms Sale, 

including but not limited to the obligations of the DIP Lender under such documents to pay 

certain: Administrative Claims, Cure Obligations, Priority Claims, and certain assumed 

Unsecured Claims, such as unsecured employee obligations. If collection actions are necessary, 

the Plan Administrator shall seek to assess the DIP Lender will and the costs, fees and expenses 

of such collection actions. 

6.12. Settlement of Claims and Defenses.  Subject to the restrictions in Article 6.20, 

the Plan Administrator may investigate claims, objections or defenses and may assert, settle, 

abandon, or enforce any such affirmative claims, objections or defenses without supervision by 

the Bankruptcy Court and free of any restrictions under the Bankruptcy Code or the Bankruptcy 

Rules. 

6.13. Bankruptcy Rule 2004.  In the course of any ongoing investigations, the Plan 

Administrator shall have the right post-confirmation to utilize Bankruptcy Rule 2004 

examinations, including the issuance of subpoenas, and such future examinations and subpoenas 

shall be deemed to have been approved and authorized by the Plan and may be issued without 

further Order of the Court. 

6.14. Standing.  To the extent any litigation is already pending on the Effective Date, 

the Liquidating Debtor as successor to the Debtor and the Committee may continue the 

prosecution of such litigation and such litigation shall be authorized without further order of the 

Court.  Without limiting the foregoing, the Plan Administrator, acting on behalf of the 

Liquidating Debtor, shall accede to and become the holder of all rights in and to any 

confidentiality agreements, joint defense agreements, and privilege agreements, as well as rights 

pursuant to attorney-client privilege, attorney work product and any other or similar doctrine, of 

the Debtor and the Committee (to the extent applicable to any litigation commenced by the 
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Committee on behalf of the Estate prior to the Effective Date).  Any proceeds received from or on 

account of such litigation shall constitute Estate Assets and shall vest entirely in the Liquidating 

Debtor.  Without limiting the foregoing, the Plan Administrator shall be authorized to pursue any 

and all claims of the Estate against Third Parties which are preserved and vested in the 

Liquidating Debtor. 

6.15. Avoidance Actions.  Except as previously released under the DIP Lender 

Settlement Order, or other Order of the Court, on and after the Effective Date, the Liquidating 

Debtor, acting through the Plan Administrator, shall retain and may enforce the Avoidance 

Actions with all powers and authority of a debtor in possession or trustee under the Bankruptcy 

Code.  The Plan Administrator may investigate Avoidance Actions and may assert, settle or 

enforce any such claims or defenses pursuant to the Plan.  To the extent any Avoidance Actions 

are already pending on the Effective Date, the Liquidating Debtor as successor to the Debtor and 

through the Plan Administrator, may continue the prosecution of such Avoidance Actions.  Any 

proceeds received from or on account of the Avoidance Actions shall constitute Estate Assets and 

shall vest entirely in the Liquidating Debtor.  Without limiting the generality of the foregoing, any 

and all of the Estate’s claims and causes of action against the Richard and Sharon Zacky Entities 

shall vest in and be retained by the Liquidating Debtor on the Effective Date, including but not 

limited to claims for the recovery of fraudulent and preferential transfers, subordination and 

recharacterization of claims, and breaches of and aiding and abetting in the breaches of fiduciary 

duties, included but not limited to those set forth in the Complaint (as defined in the Disclosure 

Statement) and the Debtor’s Schedules.  The Plan Administrator is hereby granted and shall have 

the standing and authority to pursue any and all such claims, and 1123(b)(3) of the Bankruptcy 

Code shall be deemed satisfied. 

6.16. Claims Reserve Account.  On or as soon as practical following the Effective 

Date, the Claims Reserve Account shall be opened by the Plan Administrator and held by the 

Liquidating Debtor and funded by all Cash not deposited in the Reserved Claims Pool Account, 

which funds (minus all Plan Expenses) shall be held for the benefit of Creditors entitled to 

distributions under this Plan.  Unless otherwise provided in the Confirmation Order, the Claims 
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Reserve Account shall be invested by the Plan Administrator in a manner consistent with the 

objectives of section 345(a) of the Bankruptcy Code.  All duties and obligations associated with 

the maintenance of the Claims Reserve Account, including but not limited to, any fees, taxes, tax 

reporting or filings with any governmental authority, shall be the sole responsibility of the Plan 

Administrator. 

6.17. Liquidating Debtor Liquidation Budget.  Upon the Effective Date, and to the 

extent that Net Available Cash exists, the Plan Administrator shall exercise his or her business 

judgment and reserve the estimated amount of all Plan Expenses and two years of United States 

Trustee fees and may reserve additional funds post confirmation based on information available at 

the time in the exercise of his or her business judgment. 

6.18. Limitation of Liability of Plan Administrator.  The Plan Administrator and his 

or her attorneys, accountants, consultants, employees, agents and assignees, heirs, successors, and 

assigns, shall have no liability for any error of judgment made in good faith other than as a result 

of gross negligence or willful misconduct.  The Plan Administrator shall not be liable for any 

action taken or omitted in good faith and believed by him or her to be authorized within the 

discretion or rights or powers conferred upon him or her by this Plan.  Other than utilizing Plan 

Administrator’s office and computer resources in the conduct of the Plan Administrator 

Distribution Process, no provisions of this Plan shall require the Plan Administrator to expend or 

risk his or her own funds or otherwise incur personal financial liability in the performance of any 

of duties under this Plan or in the exercise of any of the Plan Administrator’s rights and powers.  

The Liquidating Debtor shall indemnify and hold the Plan Administrator harmless from and 

against any damages, costs, claims and other liabilities incurred in connection with his or her 

respective duties and responsibilities hereunder, other than those damages, costs, claims and other 

liabilities that result from such party’s gross negligence or willful misconduct Notwithstanding 

the above, nothing in this paragraph shall shield a Post-Confirmation Professional employed by 

the Plan Administrator from injuries caused by his, her or its negligence in the performance of 

his, her or its duties.  

/// 

Case 12-37961    Filed 07/03/13    Doc 1971



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

  

-38-
DEBTOR’S AMENDED PLAN OF 

LIQUIDATION (DATED JUNE 27, 2013)
 

6.19. Termination of the Committee and Creation of Post-Confirmation 

Committee.  The Committee shall cease to exist on the Effective Date. The Post-Confirmation 

Committee shall come into existence on the Effective Date, and its members shall be the same as 

currently serving on the Committee. Additionally, all bylaws, motions and agreements of the 

Committee shall become bylaws motions and agreements of the Post-Confirmation Committee. 

The Post-Confirmation Committee shall retain all rights and benefits given to the Committee 

under the Bankruptcy Code and applicable law, including, without limitation, qualified immunity.  

The Post-Confirmation Committee shall remain in existence until the earlier of (a) entry of a Final 

Decree, or (b) until all members have resigned.  Any member may resign from the Post-

Confirmation Committee by serving written notice to all members of the Post-Confirmation 

Committee and to the Plan Administrator.  Such written notice may specify the date of 

resignation.  The Plan shall amend the existing Committee bylaws to provide: (a) in the event that 

there is a tie vote on a motion presented to the Post-Confirmation Committee or other action of 

the Post-Confirmation Committee, the motion and/or action shall be decided based on the 

aggregate claim amounts of the voting members, and (b) to make the minimum number of Post-

Confirmation Committee members one (1). 

6.20. Powers of Post Confirmation Committee: The Post-Confirmation Committee 

may retain the Professionals of the Liquidating Debtor or retain their own Professionals in the 

Post-Confirmation Committee’s discretion in accordance with Article 6.38.2, but payment for 

such Post-Confirmation Professionals fees and expenses shall be made solely from the proceeds 

of the $3.5M Creditor Note and any amounts allocated for Committee Professionals in the DIP 

Lender Settlement Order, but not fully expended as of the Effective Date. At or prior to any Post-

Confirmation Committee meeting as may be reasonably requested by the Post-Confirmation 

Committee, the Plan Administrator shall give the Post-Confirmation Committee reports 

regarding, inter alia, the status of the Secured Sale Notes and the Liquidating Debtor’s budget to 

actual performance regarding the Post-Confirmation Budget.  The Plan Administrator shall work 

with the Post-Confirmation Committee to schedule Post-Confirmation Committee meetings as 

needed. The Plan Administrator may also invite such other Professionals or persons as he or she 
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believes are appropriate to give reports to the Post-Confirmation Committee.  As long as the Post-

Confirmation Committee has one or more members remaining, the Plan Administrator may not 

take the following actions without the approval of the Post-Confirmation Committee, or if the 

Post-Confirmation Committee objects, approval of such action by the Bankruptcy Court: 

6.20.1. Settle or otherwise resolve affirmative claims against and/or any objections 

to the Claims of any of the Richard and Sharon Zacky Entities; 

6.20.2. Settle or otherwise resolve affirmative claims against Third Parties and/or 

Claims against the Debtor, where the net amount conceded in the settlement exceeds 

$100,000.00; 

6.20.3. Expend funds in excess of 10% of the budgeted items in the aggregate on 

the Post-Confirmation Budget or otherwise modify the Post-Confirmation Budget;  

6.20.4. Hold Net Available Cash in excess of reasonably projected Plan Expenses 

that would otherwise be available for distribution to Class 14 or 15 Creditors for more than a six 

(6) month period without distributing such funds pursuant to the provisions of the Plan, unless 

such interim distribution would not be economic in light of the amount to be distributed in the 

business judgment of the Plan Administrator;  

6.20.5. Use the Cash proceeds of the $6.4M 503(b)(9) Note to pay any obligation 

or make a distribution under the Bankruptcy Code Distribution Priorities other than distributions 

to Class 14 Creditors; 

6.20.6. Use the Cash proceeds of the $3.5M Creditor Note to pay any obligation to 

Creditors under the Bankruptcy Code Distribution Priorities other than distributions to Class 15 

Creditors and the Post-Confirmation Committee Professionals as set forth in the Plan; or 

6.20.7. Seek a post-Confirmation modification of Plan with no materially adverse 

effect under Article 10.2. 

6.21. Material Default Under the Plan.  Failure to make any payment required to be 

made under the Plan by the Liquidating Debtor shall be considered a default under the Plan.  If 

any default is not cured within 90 days after service of written notice of such default to the 

Liquidating Debtor, the Plan Administrator, counsel for the Plan Administrator, the United States 
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Trustee, the Post-Confirmation Committee and any counsel for the Post-Confirmation 

Committee, any affected Creditor, or any affected party in interest asserting such default may 

seek to enforce its rights under the Plan. 

6.22. Payment of Plan Expenses.  Subject to any restrictions in this Plan, Plan 

Expenses may be paid by the Liquidating Debtor. 

6.23. Distribution Procedures.  Distributions to holders of Allowed Secured or 

Unsecured Claims shall be made as soon as practicable as determined by the business judgment 

of the Plan Administrator based upon the amount of funds to be distributed relative to the 

administrative costs of making a distribution.  Because both the timing and the amount of 

distributions to Unsecured Creditors are largely dependent on the proceeds from the $3.5M 

Creditor Note, it is anticipated that a distribution to unsecured creditors will be made within three 

(3) months after collection of the $3.5M Creditor Note, which is expected to be collected on or 

before February 26, 2015.  No payments or distributions shall be made by the Liquidating Debtor 

on account of Disputed Claims unless and to the extent such Claims become Allowed Claims.  

The funds allocated to Disputed Claims will not be distributed, but will be held in the Claims 

Reserve Account by the Liquidating Debtor in accordance with this Plan pending resolution of 

such Disputed Claims.  Except as otherwise agreed by the holder of a particular Claim, or as 

provided in this Plan, all amounts to be paid by the Liquidating Debtor under the Plan shall be 

distributed in such amounts and at such times as is reasonably prudent, in the form of interim 

and/or final distributions, with sufficient reserves established to satisfy the reserve requirements 

for senior obligations under the Bankruptcy Code Distribution Priorities and anticipated Plan 

Expenses, including anticipated amounts due the Plan Administrator.  Unless otherwise provided 

in this Plan, all distributions to Creditors shall be: (i) in U.S. dollars by check, draft or warrant, 

drawn on a domestic bank, or by wire transfer from a domestic bank, and (ii) by first-class mail 

(or by other equivalent or superior means as appropriate). 

6.24. Resolution of Disputed Claims.  The Plan Administrator may file objections to 

Claims that have not been previously objected to as warranted.   The Bankruptcy Court shall 

retain jurisdiction to hear and adjudicate the allowance or disallowance of Claims, as provided for 
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in Article X of this Plan.  Settled Claims shall be deemed to be Allowed Claims in the amount 

compromised for purposes of this Plan.  Under no circumstances will any distributions be made 

on account of Disallowed Claims.  

6.25. Reserve Provisions for Disputed Claims.  The Liquidating Debtor shall 

implement the following procedures with respect to the allocation and distribution of Cash held in 

reserve for the benefit of holders of Disputed Claims that may become Allowed Claims: 

6.25.1. Cash respecting Disputed Claims shall not be distributed, but shall be 

withheld by the Liquidating Debtor, in an amount equal to the amount of the distributions that 

would otherwise be made to the holders of such Claims if such Claims had been Allowed Claims; 

6.25.2. All holders of Allowed Claims shall be entitled to receive, if available, 

interim distributions under the Plan.  No distributions may be made to the holders of Allowed 

Claims unless adequate reserves are established for the payment of Disputed Claims and 

sufficient funds are also reserved for senior obligations under the Bankruptcy Code Distribution 

Priorities and Plan Expenses; 

6.25.3. For the purposes of effectuating the provisions of this Article, the 

Bankruptcy Court may estimate the amount of any contingent or unliquidated Claim pursuant to 

section 502(c) of the Bankruptcy Code, which provides, “There shall be estimated for the purpose 

of allowance under this section – (1) any contingent or unliquidated claim, the fixing or 

liquidation of which, as the case may be, would unduly delay the administration of the case; or (2) 

any right to payment arising from a right to an equitable remedy for breach of performance.”  The 

amounts so fixed or liquidated by the Bankruptcy Court shall be deemed to be Allowed Claims 

for purposes of distribution under this Plan, or alternatively, until such time as the Claim becomes 

Allowed, the amount so fixed by the Bankruptcy Court shall serve as the basis to calculate the 

appropriate Disputed Claim reserve; 

6.25.4. When a Disputed Claim becomes an Allowed Claim, there shall be 

distributed at the time of the next distribution to the holder of such Allowed Claim, in accordance 

with the provisions of this Plan, Cash equal to the holder’s Pro Rata Share of the Distributions 

that have previously been made on account of the Claims in the same class.  The Plan 

Case 12-37961    Filed 07/03/13    Doc 1971



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

  

-42-
DEBTOR’S AMENDED PLAN OF 

LIQUIDATION (DATED JUNE 27, 2013)
 

Administrator may agree to make a special catch up distribution in his or her sole discretion. In 

no event shall such holder be paid more than the amount that would otherwise have been paid to 

such holder if the Disputed Claim (or the Allowed portion of the Disputed Claim) had not been a 

Disputed Claim;  

6.25.5. Interim distributions may be made from time to time to the holders of 

Allowed Claims prior to the resolution by Final Order or otherwise of all Disputed Claims, 

provided that, such distributions are otherwise consistent with the terms of this Plan and the 

aggregate amount of Cash to be distributed at such time is practicable in comparison to the 

anticipated costs of such interim distributions; 

6.25.6. No holder of a Disputed Claim shall have any Claim against the Cash 

reserved with respect to such Claim until such Disputed Claim shall become an Allowed Claim.  

In no event shall any holder of any Disputed Claim be entitled to receive (under the Plan or 

otherwise) any payment (x) which is greater than the amount reserved for such Claim pursuant to 

this Article 6.24 or (y) except as otherwise permitted under this Plan.  In no event shall the Plan 

Administrator have any responsibility or liability for any loss to or of any amount reserved under 

these provisions of this Plan unless the loss is caused by the Plan Administrator’s gross 

negligence or willful misconduct; and 

6.25.7. To the extent a Disputed Claim ultimately becomes an Allowed Claim in 

an amount less than the Disputed Claims Amount reserved for such Disputed Claim, then the 

resulting surplus of cash shall be made available for redistribution to other holders of Allowed 

Claims of like class until such time as each holder of an Allowed Claim has been paid the 

Allowed amount of its Claim. 

6.26. Allocation of Distributions.  Distributions to any holder of an Allowed Claim 

shall be allocated first to the principal amount of any such Allowed Claim, as determined for 

federal income tax purposes, and then, to the extent the consideration exceeds such amount, to the 

remainder of such Claim comprising interest, if any (but solely to the extent that interest is an 

allowable portion of such Allowed Claim). No interest of any kind or nature will be paid on any 

Allowed Claim until 100% of the principal amounts of all Allowed Claims are paid in full.  
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6.27. Rounding.  Whenever any payment of a fraction of a cent would otherwise be 

called for the actual distribution shall reflect a rounding of such fraction down to the nearest cent. 

6.28. De Minimis Distributions.  Notwithstanding any other provision of this Plan, 

interim distributions of less than $500.00 and a final distribution of less than $50.00 need not be 

made by the Liquidating Debtor on account of any Allowed Claim, provided that, the amount of 

such de minimis distributions that would otherwise be made but for this provision shall be 

reserved as in the same manner as reserves for Disputed Claims in Article 6.24, and shall carry 

over until the next date of a distribution until the cumulative amount to which any holder of an 

Allowed Claim is entitled is more than $500.00, at which time the cumulative amount of such 

distributions shall be paid to such holder of the subject Claim.  Distributions that will not be made 

as of the date of a final distribution shall be treated as unclaimed funds as provided in Article 6.28 

of this Plan. 

6.29. Unclaimed Funds.  Notwithstanding any other provision of this Plan, at the point 

when the remaining funds in the Claims Reserve Account consist of an amount impracticable to 

distribute, the Plan Administrator may donate such Cash to a nonprofit organization or 

organizations in this judicial district that are exempt pursuant to section 501(c) of the Internal 

Revenue Code (Title 26 of the United States Code), or may lodge with the Bankruptcy Court such 

sums as unclaimed funds under 11 U.S.C. § 347, and the Court Clerk shall accept such funds 

notwithstanding that this case is a Chapter 11 case. 

6.30. Disputed Payments.  In the event of any dispute between and among Creditors as 

to the right of any entity to receive or retain any payment or distribution to be made to such entity 

under the Plan, the Liquidating Debtor may, in lieu of making such payment or distribution to 

such entity, instead hold such payment or distribution until the disposition thereof shall be 

determined by the Bankruptcy Court. 

6.31. Unclaimed Distributions.  Creditors have the obligation to file change of address 

forms with the Court and to serve such changes of address on the Plan Administrator and his or 

her counsel.  If a Creditor fails to claim any distribution of Cash within 90 days from the date 

upon which a distribution is made, such Creditor shall be subject to having its claim excluded 
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from future distributions.  The Plan Administrator may but is not required to file an omnibus 

Post-Confirmation Motion and Opportunity for Hearing seeking to exclude such Creditors from 

future distributions and shall serve such Creditors at: (a) the address for service of process for 

such Creditors as listed on the California Secretary of State web site, if any;  (b) the addresses on 

Creditors’ proofs of Claim, if any; (c) the addresses scheduled by the Debtor for such Creditors, if 

any; and (d) any addresses supplied by Creditors in the last change of address filed with the 

Court, if any.  Upon Court approval of the subject Creditors’ forfeiture, such Cash (including 

interest thereon) shall be made available for re-distribution to other holders of Allowed Claims of 

like Class.  After disallowance such Creditors shall forfeit their rights thereto and shall have no 

claim whatsoever against the Liquidating Debtor or the Plan Administrator, as applicable, or any 

holder of an Allowed Claim to whom distributions are made under this Plan. If the Plan 

Administrator elects based on his or her business discretion that the cost of filing such a motion to 

exclude Creditors does not reasonably exceed the benefit to other Creditors from such a motion, 

the Plan Administrator may alternatively treat such returned distributions as unclaimed funds 

under Article 6.28. 

6.32. Successor Plan Administrator.  If the Plan Administrator resigns or dies,  or is 

otherwise unable or unwilling to perform his or her duties under this Plan, the Post-Confirmation 

Committee shall name the Successor Plan Administrator, which appointment shall be subject to 

Court approval.  The proposed Successor Plan Administrator shall be an existing or former 

Chapter 7 or Chapter 11Trustee in the Eastern District of California and who either resides in or 

whose principal office location is within the Eastern District of California.  If the Post-

Confirmation Committee no longer exists, the Successor Plan Administrator shall be selected by 

the Creditor holding the largest undisputed Allowed Claim, after consultation with parties in 

interest, including the Office of the United States Trustee and other Unsecured Creditors and 

Interest Holders or their successors, as appropriate.  Appointment of the Successor Plan 

Administrator shall also be subject to Court approval. 

6.33. Setoffs.  Nothing contained in this Plan shall constitute a waiver or release by the 

Debtor of any right of setoff or recoupment that the Debtor or the Liquidating Debtor may have 
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against any Creditor or Interest Holder. 

6.34. No Distributions on Late-Filed Claims.  Any Claim as to which a proof of Claim 

was first filed after the Bar Date or the Rejection Claim Bar Date, as applicable, shall be a 

Disallowed Claim, and no distribution shall be made to a holder of such a Claim, provided that, to 

the extent such Claim was listed in the Schedules (other than as contingent, disputed, or 

unliquidated), such Claim shall be treated as an Allowed Claim in the amount in which it was so 

listed, unless such scheduled Claim is reduced or eliminated by Court Order pursuant to a duly 

noticed Claim Objection.  No motions to allow late filed claims may be filed by any Creditor after 

the Effective Date. 

6.35. No Distributions on Amended Claims Filed After the Effective Date. An 

Amendment(s) to a proof of Claim or a scheduled Claim after the Effective Date shall be 

ineffective, and the Plan Administrator may either ignore such amendment(s) or may object to 

allowance of the Claim(s) as amended.  No motions to allow the filing of an amended claims after 

the Effective Date may be filed by any Creditor, unless such motion is filed prior to the Effective 

Date. 

6.36. Withholding Taxes.  Pursuant to section 346(f) of the Bankruptcy Code, the 

Liquidating Debtor may but is not required to deduct any federal, state or local withholding taxes 

(“Withholding Tax”) from any Cash payments made with respect to Allowed Claims of the 

former employees of the Debtor, as appropriate.  If the administrative burden of compliance with 

all Withholding Tax obligations is excessive in light of the assets available for distribution, the 

Plan Administrator may seek court approval for substituting the filing of 1099 forms in lieu of the 

Withholding Tax obligation.  As to Claims of non-employees, no Withholding Taxes shall be 

required. Payment of taxes shall be the sole responsibility of the Creditor receiving the 

distribution, except to the extent that the Liquidating Debtor actually deducts Withholding Taxes 

from a distribution. 

6.37. Post-Effective Date Reports.  Following the Effective Date, the Liquidating 

Debtor shall prepare and submit to the Bankruptcy Court and the Office of the United States 

Trustee, post-confirmation reports for the Liquidating Debtor in the form suggested by the Office 
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of the United States Trustee for Region 17.  The first post-confirmation report shall be due within 

thirty (30) days following the end of the first calendar quarter from the Effective Date and shall 

be filed on a quarterly basis thereafter within thirty (30) days after the end of each quarter, unless 

otherwise agreed by the Liquidating Debtor and the Office of the United States Trustee. 

6.38. Post-Effective Date Employment and Compensation of Professionals. 

6.38.1. Employment:  After the Effective Date, the Plan Administrator or the Post-

Confirmation Committee may retain any existing Professionals of the Debtor or the Committee 

without further employment agreements or orders, and such employments shall be deemed to 

continue on the Effective Date.  Additionally, after the Effective Date, the Plan Administrator or 

the Post-Confirmation Committee may hire other professionals without the requirement that such 

professionals file employment applications for Bankruptcy Court approval of their employment, 

whether on an hourly, contingency fee or other basis, and without requirement that such 

professionals file applications for payment of post-Effective Date fees and expenses on an interim 

basis.  Without limiting the generality of the foregoing, both the Plan Administrator and the Post-

Confirmation Committee may employ the same counsel and such employment shall be authorized 

by this Plan. 

6.38.2. Compensation: 

(i) Litigation and Claims Objection Compensation: 

All employment of Post-Confirmation Professionals asserting affirmative claims against 

Third Parties and/or bringing claims objections or defending against any other claims against the 

Estate shall be on a contingency fee arrangement, and notwithstanding anything above, any such 

employment is subject to approval by both the Plan Administrator and the Post-Confirmation 

Committee and, if not such approval is obtained by the Bankruptcy Court after notice and a 

hearing.  All contingency fee arrangements shall be capped at three times the hourly rates 

charged.  Unless the Plan Administrator obtains Court approval to replace a Professional(s) 

already handling contingent fee matters for the Estate, either for the Committee or the Debtor, the 

Plan Administrator shall continue such Professional(s) employment after the Effective Date on 

the same terms and conditions as previously approved without the need for any additional 
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approvals by the Committee, the Plan Administrator or the Bankruptcy Court. 

(ii) Plan Administrator Distribution Process: 

Except for actual out of pocket costs such as copying, mailing, bank charges and the like, 

any Post-Confirmation Professional Fees incurred in assisting the Plan Administrator to conduct 

the Plan Administrator Distribution Process shall be solely paid by the Plan Administrator out of 

the Plan Administrator Cap.  The Plan Administrator shall not have any independent liability for 

any such Post-Confirmation Professional Fees. 

(iii) Hourly Rate Employment: 

Except as set forth above in the Litigation and Claims Objections Compensation section, 

and the Plan Administrator Distribution Process section, the Plan Administrator may compensate 

Post-Confirmation Professionals on an hourly rate and pay expenses without Court approval, but 

may not pay any Post-Confirmation Professional fees in excess of the Post-Confirmation Budget 

on a line item by line item basis without Post-Confirmation Committee or in the alternative Court 

approval of a modification of the Post-Confirmation Budget before such fees are anticipated to be 

incurred.  Nunc pro tunc approval of a modification of the Post-Confirmation Budget may be 

obtained upon consent of the Plan Administrator and the Post-Confirmation Committee and, if no 

consent is granted, upon a motion filed within ninety (90) days of the commencement of the work 

that will exceed the Post-Confirmation Budget. Post-Confirmation Professionals employed by the 

Post-Confirmation Committee may not be compensated for any hourly fees and expenses that 

exceed the higher of $50,000 or 25% of the amount actually billed for hourly rate counsel for the 

Plan Administrator without Plan Administrator or Court approval.  Nunc pro tunc approval of a 

modification of compensation of the Post-Confirmation Committee Professionals may be 

obtained upon consent of the Plan Administrator and the Post-Confirmation Committee and, if no 

consent is granted, upon a motion filed within ninety (90) days of the commencement of the work 

that will exceed this limitation on compensation for Post-Confirmation Professionals.  

Notwithstanding, there shall be no limitation on compensation payable to the Post-Confirmation 

Committee Professionals for work related to the appeal of the DIP Lender Settlement Order and 

any other appeal related to the Debtor in which the Post-Confirmation Committee Professionals 
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are involved. 

(iv) Modification of Post-Confirmation Professional Compensation 
Limitations: 

Upon the occurrence of extraordinary events that would make the foregoing limitations on 

compensation to the Post-Confirmation Professionals improvident due to unforeseen 

circumstances, the Court may, after notice and a hearing, approve reasonable adjustments to the 

restrictions on such compensation set forth in this Article as are reasonably necessary to carry out 

the purpose and intent of this Plan. 

6.39. Procedures for Post-Confirmation Motion and Opportunity for Hearing.  A 

Post-Confirmation Motion and Opportunity for Hearing shall be served on the Post-Confirmation 

Service List and shall: (i) detail the requested relief; (ii) provide evidentiary support; and (iii) give 

any and all parties in interest fourteen (14) calendar days to file written opposition with the Court 

and to request a hearing.  If no opposition is filed, the Court may act on the Post-Confirmation 

Motion and Opportunity for Hearing without hearing. 

6.40. Jurisdictional Limitations on Claims re Plan Implementation: Any party in 

interest who believes that the conduct of the Plan Administrator, the Post-Confirmation 

Committee Members and/or the Post-Confirmation Professionals, is not consistent with the 

provisions of this Plan or believes that any claims exist against the Plan Administrator, the Post-

Confirmation Committee Members and/or the Post-Confirmation Professionals for any conduct 

taken with the scope of their respective duties under the Plan, all such claims, rights, requests for 

relief, or enforcement of the Plan must be filed in and determined by the Bankruptcy Court.  No 

concurrent jurisdiction shall exist for the determination or enforcement of any such rights under 

or arising under this Plan, or claims against the Plan Administrator, the Post-Confirmation 

Committee Members, and/or the Post-Confirmation Professionals, in any other state, federal, or 

foreign court. 

6.41. Destruction of Records.  After the Effective Date, the Plan Administrator may 

destroy all books and records of the Liquidating Debtor which the Plan Administrator deems in 

his or her sole discretion to be unnecessary to completing administration of the Liquidating 
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Debtor under this Plan.  Nothing in this section shall interfere with, impede or affect in any 

manner the police and regulatory powers of the United States Department of Agriculture with 

respect to the Liquidating Debtor after the termination of the Plan Injunction, or with respect to 

any third party at any time.  

6.42. Dissolution of the Debtor.  Before filing the motion seeking approval of a final 

decree closing the case, the Plan Administrator may, but is not required to take the steps 

reasonably required to formally dissolve the Debtor under California Law, and shall have the 

power and authority to do so without the consent or endorsement of the Members.  If such steps 

to dissolve the Debtor are not taken prior to the entry of the final decree closing this Case, entry 

of the final decree will serve to deem the remaining assets of the Debtor, including its existence 

under California law abandoned pursuant to the provisions of Article 6.43. 

6.43. Abandonment of Assets. The Liquidating Debtor after notice and hearing may 

abandon any asset burdensome to the Liquidating Debtor or that is of inconsequential value and 

benefit to the Liquidating Debtor.  To the extent that assets are abandoned, and notwithstanding 

anything to the contrary in this Plan, the Members shall administer such abandoned assets 

pursuant to the terms of the Operating Agreement as if the Plan had not been confirmed, 

excepting that the last amendment appointing Keith Cooper as the Sole Manager shall be deemed 

null and void.  The Members shall comply with the Bankruptcy Code Distribution Priorities with 

respect to any proceeds from the liquidation of abandoned assets. 

6.44. Permanent Satisfaction. The rights afforded in this Plan, and the treatment of all 

Claims and Interests set forth herein, shall be in full exchange for, and in complete satisfaction of, 

all Claims and Interests of any kind or nature whatsoever, whether known or unknown, matured 

or contingent, liquidated or unliquidated, existing, arising or accruing, whether or not yet due, 

prior to the Effective Date, including without limitation any Claims, or interest on Claims, 

accruing on or after the Petition Date, against the Debtor or any of the assets or property thereof, 

provided that such satisfaction does not affect any party’s rights under the Plan.  Nothing in this 

section shall interfere with, impede or affect in any manner the police and regulatory powers of 

the United States Department of Agriculture with respect to the Liquidating Debtor after the 
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termination of the Plan Injunction, or with respect to any third party at any time.   

6.45. Final Decree.  When the Bankruptcy Case is fully administered, the Plan 

Administrator shall  file a motion for the entry of a final decree closing the Chapter 11 Case 

pursuant to section 350 of the Bankruptcy Code.  Concurrently with the motion for entry of final 

decree, the Plan Administrator shall also file a report with the Court and the Office of the United 

States Trustee that sets forth the distributions made by the Liquidating Debtor pursuant to the 

Plan.  Upon approval of this Motion, the Plan Administrator will be discharged from all 

responsibilities and obligations under this Plan. 

6.46. Closing of Case.  If there are no pending matters in the Chapter 11 Case, the Plan 

Administrator may temporarily close the Chapter 11 Case and such closing will not constitute 

entry of a final decree under Article 6.45.  The Plan Administrator may act while the case is 

closed to implement all the provisions of this Plan including making distributions.  The Plan 

Administrator may reopen the Case to address any issue required, but shall in any event, reopen 

the Case to seek entry of the final decree in accordance with Article 6.45 when the Case has been 

fully administered. 

6.47. U.S. Trustee Fees.  The U.S. Trustee quarterly fees shall be budged for and paid 

by the Plan Administrator for each quarter (including any fraction thereof) unless the case is 

converted, dismissed, or closed.  Upon closing of the case, no further U.S. Trustee fees shall be 

due, except for any calendar quarter during which the case may be reopened and stay open for at 

least three (3) consecutive months. 

ARTICLE VII 

EXECUTORY CONTRACTS 

7.1. Assumed Executory Contracts.  The only executory contracts assumed during 

the Bankruptcy Case were assumed and assigned as part of the Zacky Farms Sale. The DIP 

Lender and/or its assignee shall pay all obligations associated with such assumed and assigned 

executory contracts.  Satisfaction of an Assumed Obligation by the Plan Administrator shall not 

relieve the DIP Lender and its assignee from their respective obligations with respect to such 

claim, and the Debtor shall be subrogated to the rights of any Claimant against any party, 
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including but not limited to the DIP Lender or its assignee, whose Assumed Obligation is or has 

been paid by the Debtor. 

7.2. Plan Rejection.  Upon the Confirmation Date, any and all Executory Contracts 

not previously assumed and assigned by the Debtor shall be rejected pursuant to the Confirmation 

Order. 

7.3. Rejection.  Nothing contained herein shall constitute a waiver by the Debtor or the 

Liquidating Debtor or a Creditor to such contracts of the right to contend that some or all of a 

Rejected Contract is not executory, or that it was not terminated earlier by agreement or operation 

of law.  All Rejection Claims arising from the rejection of an Executory Contract pursuant to the 

Plan or otherwise must be filed by the Rejection Claim Bar Date.  Any Rejection Claim not filed 

by the applicable Rejection Claims Bar Date shall be a Disallowed Claim and shall be forever 

barred as a Claim against the Debtor, the Liquidating Debtor, the Committee, the Post-

Confirmation Committee, or any property of the Debtor and from sharing in any distribution 

under this Plan. 

7.4. Order Authorizing Rejection.  The Confirmation Order (or if set forth in a 

separate order from the Confirmation Order, the Assumption and Cure Order applicable to such 

Assumed Contract) shall constitute an order of the Bankruptcy Court approving (effective only 

upon the occurrence of the Confirmation Date) the rejection, pursuant to sections 365 and 

1123(b)(2) of the Bankruptcy Code of all Executory Contracts under this Article of the Plan.  The 

contracts and leases under this Article 7 will be rejected only to the extent that any such contracts 

or leases constitute Executory Contracts. 

ARTICLE VIII 

CONDITIONS PRECEDENT 

8.1. Conditions to Confirmation.  Confirmation of this Plan is conditioned upon the 

entry of an order confirming the Plan in an acceptable form to the Debtor. 

8.2. Conditions to Effective Date.  At any time after entry of the Confirmation Order 

(and provided no stay is then in effect), the Proponent shall have the power and authority to cause 

the Plan to become effective by filing a Notice of Effective Date, which notice, if not previously 
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filed, shall be deemed to have been filed on the ninetieth (90) day after the Confirmation Date. 

ARTICLE IX 

EFFECTS OF CONFIRMATION 

9.1. Binding Effect of Plan.  The provisions of the confirmed Plan shall bind the 

Debtor, the Liquidating Debtor, the Committee, the Post-Confirmation Committee and any 

Creditor or Interest Holder, whether or not such Creditor or Interest Holder has filed a proof of 

Claim or Interest in the Chapter 11 Case, whether or not the Claim of such Creditor or the Interest 

of such Interest Holder is impaired under the Plan, and whether or not such Creditor or Interest 

Holder has accepted or rejected the Plan.  All Claims and Debts shall be as fixed and adjusted 

pursuant to this Plan.  Nothing in this section shall interfere with, impede or affect in any manner 

the police and regulatory powers of the United States Department of Agriculture with respect to 

the Liquidating Debtor after the termination of the Plan Injunction, or with respect to any third 

party at any time.   

9.2. Revesting of Property Free and Clear.  Upon the Effective Date, title to all 

Estate Assets, including but not limited to any and all affirmative claims against and/or any 

objections to the Claims of any of the Richard and Sharon Zacky Entities, shall vest in the 

Liquidating Debtor for the purposes contemplated under the Plan and section 1123(b)(3) shall be 

deemed satisfied in all respects.  All Unsecured Claims against the Debtor or the Estate shall be 

of no further force or effect except with respect to the rights of holders of Allowed Claims to 

receive payments or distributions as set forth herein.  Following the Effective Date, the 

Liquidating Debtor may use, acquire or dispose of any such property free of any restrictions 

imposed by the Bankruptcy Court, the Bankruptcy Code or the Bankruptcy Rules and without 

further approval of the Bankruptcy Court or notice to Creditors, except as may otherwise be 

required under the Plan or the Confirmation Order.  Except as otherwise expressly provided in the 

Plan or Confirmation Order, all rights or causes of action are hereby preserved and retained for 

enforcement solely and exclusively by and at the discretion of the Liquidating Debtor.  Nothing in 

this section shall interfere with, impede or affect in any manner the police and regulatory powers 

of the United States Department of Agriculture with respect to the Liquidating Debtor after the 
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termination of the Plan Injunction, or with respect to any third party at any time.   

9.3. Injunction.  Until all remaining Estate Assets of the Liquidating Debtor and the 

Estate are fully administered, and except as otherwise provided by the Plan, all entities who have 

held, hold or may hold Claims against or Interests in the Debtor or the Debtor's estate that arose 

prior to the Effective Date are enjoined from taking legal action against the Debtor or the 

Liquidating Debtor for the purpose of directly or indirectly collecting, recovering, or receiving 

payment or recovery with respect to any Claim or demand against the Debtor or the Liquidating 

Debtor. 

9.4. No Discharge. Pursuant to 11 U.S.C. § 1141(d)(3), confirmation of this Plan shall 

not operate as a discharge of the Debtor. 

9.5. Limitation of Liability.  The Sole Member, the CRO, the Senior VP of 

Restructuring, the Committee Members, and, effective upon approval of such Professional’s final 

fee applications in this Bankruptcy Case, the Debtor’s and Committee’s Professionals  

(collectively, the “Exculpated Parties”), will neither have nor incur any liability to any entity for 

any Official Actions in good faith taken or omitted to be taken in connection with or related to the 

Chapter 11 Case, the investigations of potential claims or the formulation, preparation, 

dissemination, implementation, Confirmation or consummation of the Plan, the Disclosure 

Statement, or any agreement created or entered into in connection with the Plan or incident to the 

Chapter 11 Case, provided that, the foregoing shall not exonerate any of the Exculpated Parties 

from any liability that results from an act or omission to the extent such act or omission is 

determined by Final Order to have constituted gross negligence or willful misconduct.  In 

addition, notwithstanding any other provision of this Plan, no holder of a Claim or Interest, no 

other party in interest, none of their respective agents, employees, representatives, financial 

advisors, attorneys or affiliates, and no successors or assigns of the foregoing, shall have any right 

of action against any Exculpated Party for any Official Actions made in good faith from and after 

the Petition Date through the Confirmation Date in connection with, relating to or arising out of 

the Chapter 11 Case or the consideration, formulation, preparation, dissemination, 

implementation, Confirmation or consummation of the Plan, the Disclosure Statement, or any 
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transaction or document created or entered into, or any other act taken or omitted to be taken, in 

connection therewith, except for:  (a) the liability of any Exculpated Party that would otherwise 

result from the failure to perform or pay any obligation or liability under the Plan or any contract, 

instrument, release or other agreement or document to be entered into or delivered in connection 

with the Plan, (b) the liability of any Exculpated Party that would otherwise result from any such 

act or omission to the extent that such act or omission is determined in a Final Order to have 

constituted gross negligence or willful misconduct, and (c) actions taken by Exculpated Parties 

who are holders of a Claim and are taking actions in pursuit of the allowance or payment of such 

Claim. 

9.6. Preservation of USDA Police and Regulatory Powers.  Notwithstanding any 

provision to the contrary in the Plan, the Confirmation Order, any implementing Plan documents, 

and any other documents, nothing in the Plan, the Confirmation Order, any implementing Plan 

documents or any other document shall: (1)  interfere with, affect or impede in any manner the 

police and regulatory powers of the United States Department of Agriculture (USDA) with 

respect to the Debtor, the Liquidating Debtor, non-debtors, and their successors and assigns;  or 

(2)  discharge any USDA claims that have arisen or may arise against the Debtor, the Liquidating 

Debtor, and their successors and assigns. The Bankruptcy Court may retain jurisdiction, but not 

exclusive jurisdiction, over USDA’s claims and issues arising therefrom only to the extent 

allowed by applicable law. 

ARTICLE X 

RETENTION OF JURISDICTION 

10.1. Pre-Confirmation Modification:  The proponent may propose amendments or 

modifications of this Plan at any time prior to the Confirmation Date consistent with Rule 3019. 

10.2. Post-Confirmation Modification with no Materially Adverse Effect:  After the 

Confirmation Date, the Plan Administrator may, with approval of the Court but without notice 

and so long as it does not materially, adversely affect the interest of Creditors, modify this Plan or 

remedy any defect or omission or reconcile any inconsistency in the Plan in such a matter as may 

be necessary to carry out the purpose and intent of this Plan. 
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10.3. Post-Confirmation Material Modification:  The Plan may be modified at any 

time after Confirmation and before substantial consummation, provided that this Plan, as 

modified, meets the requirements of Sections 1122 and 1123 of the Bankruptcy Code, and the 

Court, after notice and a hearing, confirms such Plan, as modified, under Section 1129 of the 

Bankruptcy Code, and the circumstances warrant such modification.  The Plan Administrator 

shall be considered the Proponent for purposes of this section. 

ARTICLE XI 

RETENTION OF JURISDICTION 

Except as provided herein, from and after the Confirmation Date, the Bankruptcy Court 

shall retain such jurisdiction as is legally permissible, including, but not limited to, for the 

following purposes: 

11.1. To hear and determine any and all objections to the allowance of a Claim, actions 

to equitably subordinate or recharacterize a Claim, or any controversy as to the classification of a 

Claim in a particular Class under the Plan; 

11.2. To administer or enforce the Plan; 

11.3. To liquidate any Disputed Claims; 

11.4. To hear and determine any and all adversary proceedings, contested matters, 

claims objections, motions or applications pending on the Effective Date; 

11.5. To hear and determine any and all applications by Professionals for an award of 

pre-Effective Date Professional Fees; 

11.6. To interpret and/or enforce the provisions of the Plan, and the Plan Injunction and 

to determine any and all disputes arising under or regarding interpretation of the Plan, or any 

other agreement, document or instrument contemplated by the Plan, including, without limitation, 

and claims asserted against the Plan Administrator or against any Post-Confirmation 

Professionals or any claims asserted against the Committee or the Post-Confirmation Committee, 

and/or Professionals employed by the Committee or the Post-Confirmation Committee; 

11.7. To enter and implement such orders as may be appropriate in the event 

Confirmation is for any reason stayed, reversed, revoked, modified or vacated; 
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11.8. To modify any provision of the Plan to the extent permitted by the Bankruptcy 

Code and to correct any defect, cure any omission, or reconcile any inconsistency in the Plan or in 

the Confirmation Order as may be necessary to carry out the purposes and intent of the Plan; 

11.9. To approve applications for Bankruptcy Rule 2004 Examinations and issuance of 

subpoenas and any enforcement orders necessary; 

11.10. To approve any compromise and settlements and/or abandonments of claims 

against Third Parties, and/or the abandonment of any Asset of the Estate, which the Plan requires 

approval, which the Plan Administrator in his or her sole discretion believes should be noticed to 

creditors, or which is the subject of an objection by the Post-Confirmation Committee; 

11.11. To approve any sales of assets or claims pursuant to section 363 of the Bankruptcy 

Code, which the Plan Administrator in his or her sole discretion believes should be noticed to 

creditors; 

11.12. To approve interim and/or final distributions to creditors, including the approval of 

any publication notices, which the Plan Administrator in his or her sole discretion believes should 

be noticed to creditors; 

11.13. To issue an injunction or injunctions post-confirmation pursuant to Bankruptcy 

Code section 105 upon a proper showing; 

11.14. To close the Chapter 11 Case when administration of the case has been completed 

and to enter a discharge of the Plan Administrator of his or her duties under the Plan;  

11.15. To enter an order or orders reopening the Case as appropriate; and 

11.16. To hear and determine any and all claims by and against the Richard and Sharon 

Zacky Entities. 

ARTICLE XII 

MISCELLANEOUS 

12.1. Severability of Plan Provisions.  In the event that, prior to the Confirmation Date, 

any term or provision of this Plan is held by the Bankruptcy Court to be invalid, void or 

unenforceable, the Bankruptcy Court shall, have the power to alter and interpret such term or 

provision to make it valid or enforceable to the maximum extent practicable, consistent with the 
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original purpose of the term or provision held to be invalid, void or unenforceable, and such term 

or provision shall then be applicable as altered or interpreted.  Notwithstanding any such holding, 

alteration or interpretation, the remainder of the terms and provisions hereof shall remain in full 

force and effect and shall in no way be affected, impaired or invalidated by such holding, 

alteration or interpretation.  The Confirmation Order shall constitute a judicial determination and 

shall provide that each term and provision hereof, as it may have been altered or interpreted in 

accordance with the foregoing, is valid and enforceable pursuant to its terms. 

12.2. Governing Law.  Except to the extent that the Bankruptcy Code or other federal 

law is applicable, the rights, duties and obligations arising under this Plan shall be governed by, 

and construed and enforced in accordance with, the laws of the State of California. 

12.3. Headings.  The headings contained in this Plan are for convenience of reference 

only and shall not limit or otherwise affect in any way the meaning or interpretation of this Plan. 

12.4. Language Interpretation.  In the interpretation of this Plan, unless the context 

otherwise requires, references in this Plan to the singular shall be construed to include references 

to the plural and vice versa; words importing the singular shall be deemed to import the plural and 

vice versa; words denoting gender shall include all genders; references to sections, schedules, and 

exhibits shall mean sections, schedules, and exhibits of and to this Plan; references to part 

includes the whole, except where the context clearly requires otherwise “or” has the inclusive 

meaning represented by the phrase “and/or,” and the words “hereof,” “herein,” “hereunder,” and 

similar terms in this Plan refer to this Plan as a whole and not to any particular provision of this 

Plan. 

12.5. Exhibits.  All exhibits attached to this Plan or the Disclosure Statement are, by 

this reference, hereby incorporated into the Plan.  The final version of all exhibits to the Plan and 

the Disclosure Statement will be substantially in the forms attached hereto or thereto.  The 

Proponent reserves the right to make non-substantive or minor changes and corrections to such 

exhibits in advance of the Confirmation Hearing.  If any exhibits are changed or corrected, the 

replacement exhibits will be filed with the Bankruptcy Court prior to the commencement of the 

Confirmation Hearing. 
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12.6. Exemption from Transfer Taxes.  The Debtor and the Liquidating Debtor shall 

have all the rights and benefits granted pursuant to Bankruptcy Code section 1146(c) under this 

Plan. 

12.7. Notices.  All notices required or permitted to be made in accordance with the Plan 

shall be in writing and shall be delivered personally or by nationally recognized overnight or 

next-day courier service, first class mail or via facsimile with electronic confirmation of receipt 

on the Post-Confirmation Service List. 

12.8. Computation of Time Periods.  In computing any period of time prescribed or 

allowed by the Plan, the day of the act, event, or default from which the designated period of time 

begins to run shall not be included.  The last day of the period so computed shall be included 

unless it is a Saturday, a Sunday, or a legal holiday, or, when the act to be done is the filing of a 

paper in the Bankruptcy Court, a day on which weather or other conditions have made the clerk’s 

office inaccessible, in which event the period runs until the end of the next day which is not one 

of the aforementioned days. 

12.9. Defects, Omissions and Amendments.  The Proponent, with the approval of the 

Bankruptcy Court and without notice to all holders of Claims or Interests, insofar as it does not 

materially and adversely affect holders of Claims, may correct any defect, omission or 

inconsistency in the Plan in such manner and to such extent as may be necessary or desirable to 

expedite the execution of the Plan.  The Plan may be altered or amended before or after 

Confirmation as provided in section 1127 of the Bankruptcy Code. 

12.10. Filing of Additional Documents.  The Proponent shall file with the Bankruptcy 

Court such agreements or other documents as may be necessary or appropriate to effectuate and 

further evidence the terms and conditions of the Plan. 

12.11. Successors and Assigns.  The rights, benefits and obligations of any entity named 

or  referred to in this Plan shall be binding on, and shall inure to the benefit of, the heirs, 

executors, administrators, successors and/or assigns of such entity.  Nothing in this section shall 

interfere with, impede or affect in any manner the police and regulatory powers of the United 

States Department of Agriculture with respect to the Liquidating Debtor after the termination of 
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the Plan Injunction, or with respect to any third party at any time.   

12.12. Implementation.  Upon Confirmation, the Debtor and the Committee shall be 

authorized to take all steps and execute all documents necessary to effectuate the provisions 

contained in the Plan. 

12.13. Certain Actions.  By reason of entry of the Confirmation Order, prior to, on or 

after the Effective Date (as appropriate), all matters provided for under the Plan that would 

otherwise require approval of the Debtor’s Members, Sole Manager, or officers of the Debtor, 

shall be deemed to have occurred and shall be in effect prior to, on or after the Effective Date (as 

appropriate), pursuant to the applicable California law without any requirement of further action 

by the Members or officers of the Debtor. 

12.14. Waiver of Fourteen (14) Day Stay.  The Proponent requests as part of the 

Confirmation Order a waiver from the Bankruptcy Court of the fourteen (14) day stay of 

Bankruptcy Rule 3020(e) and, to the extent applicable, a waiver of the fourteen (14) day stay of 

Bankruptcy Rule 6004(h). 

Dated: June 27, 2013 ZF IN LIQUIDATION, LLC FKA ZACKY 
FARMS, LLC 

_/s/ Sean M. Harding_______________ 
SEAN M. HARDING 
Its Senior Vice President of Restructuring

Dated: June 27, 2013 FELDERSTEIN FITZGERALD 
WILLOUGHBY & PASCUZZI LLP 

_/s/ Thomas A. Willoughby__________ 
THOMAS A. WILLOUGHBY 
Attorneys for ZF in Liquidation, LLC fka Zacky 
Farms, LLC
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End Date 11.1(b)
Excluded Assets 2.2
Excluded Employees 5.5
Excluded Liabilities 2.4
Party or Parties Preamble
Permitted Purchaser Assignee 12.3
Personal Property 2.1(g)
Petition Date Recitals
Pitman 2.1
Pitman Breeder Purchase Agreement 2.1
Post-Petition Payables 2.3(g)
Potentially Assumed Contracts 2.1(b)
Purchase Price 2.9(a)
Purchased Assets 2.1
Purchaser Preamble
Purchaser WARN Act Liabilities 6.5
Rejected Contracts 2.1(b)
Sale Procedures Order Recitals
Seller Preamble
Seller Contracts 2.1(b)
Seller Releasors 12.4
Seller WARN Act Liabilities 6.5
Taxing Authority 1.1(rr)
Transactions Recitals
Transfer Taxes 8.2
Transferred Employees 5.5
WARN Act 6.5(a)

2. Purchase and Sale.

2.1. Purchase and Sale. Subject to the terms and conditions set forth in this 
Agreement, at the Closing, Seller agrees to sell, transfer and deliver to Purchaser, and Purchaser 
agrees to purchase, acquire and accept from Seller, on an “as is, where is” basis and without any 
representation or warranty on the part of Seller as to fitness, merchantability or otherwise, all 
right, title and interest of Seller as of the Closing Date in and to the following assets, properties 
and rights (the “Purchased Assets”), free and clear of all Liens (other than Permitted Liens and 
Assumed Liabilities) to the maximum extent permitted by Sections 363 and 365 of the 
Bankruptcy Code; provided, however, to the extent that Seller and Pitman Family Farms 
(“Pitman”) close the transactions contemplated by that certain Asset Purchase Agreement (Lot 
2), dated as of January 30, 2013, by and between Seller and Pitman Family Farms, pursuant to 
which Seller has agreed to sell the assets of the Business related to the operation of the breeder 
ranches (the “Pitman Breeder Purchase Agreement”), prior to the Closing, all assets and rights 
sold, transferred, assigned or otherwise conveyed to Pitman pursuant to the Pitman Breeder 
Purchase Agreement shall not be included in the Purchased Assets and shall be deemed Excluded 
Assets: 
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EXHIBIT B

FORM OF CREDITOR RECOVERY NOTE & SECURITY AGREEMENT

$3,500,000 Los Angeles, California
[ ], 2013

FOR VALUE RECEIVED, [ ], a [ ] (the “Purchaser”), hereby unconditionally promises 
to pay, in the manner set forth below, for the benefit of ZACKY FARMS, LLC (the “Seller”), 
the principal sum of THREE MILLION FIVE HUNDRED THOUSAND DOLLARS AND 
ZERO CENTS ($3,500,000.00) (as such amount may be increased or reduced from time to time 
pursuant to Sections 3 and 4 hereof (as applicable), the “Principal Sum”), plus interest on the 
Principal Sum as set forth in Section 1 hereof.  All capitalized terms which are used but not 
defined herein shall have the meanings ascribed to such terms in the Asset Purchase Agreement,
dated as of February 6, 2013, by and between The Robert D. Zacky and Lillian D. Zacky Trust 
U/D/T Dated July 26, 1988 and Seller (the “Asset Purchase Agreement”).

 1. Interest.  Interest on the unpaid principal amount of this Note & Security 
Agreement outstanding from time to time shall accrue from the date hereof to and including the 
date on which the outstanding principal and accrued and unpaid interest is paid in full, at the
interest rate of four percent (4%) per annum, payable quarterly in arrears on each of (a) the date 
that is ninety (90) days from the date hereof, (b) the date that is one hundred eighty (180) days
from the date hereof, (c) the date that is two hundred seventy (270) days from the date hereof, (d) 
the date that is three hundred sixty (360) days from the date hereof, (e) the date that is four 
hundred fifty (450) days from the date hereof, (f) the date that is five hundred forty (540) days 
from the date hereof, (g) the date that is six hundred thirty (630) days from the date hereof, and 
(h) the date that is the two (2) year anniversary of the date hereof.  If any such date shall be a day 
other than a Business Day, then such interest shall be payable on the next Business Day after 
such date.  All interest hereunder shall be calculated on the basis of a 360-day year and paid for
the actual number of days elapsed. 

 2. Repayment of Principal.  The Principal Sum shall become due and payable on
the date that is the two (2) year anniversary of the date hereof (the “Maturity Date”).

 3. Increase of Principal. From time to time (upon the accrual, occurrence or
payment of such amounts or obligations), the Principal Sum of this Note shall be automatically 
increased by an amount equal to all damages, obligations, liabilities, costs (including, without 
limitation, defense costs), fees (including, without limitation, legal fees) and other amounts paid 
or payable by the Seller or its bankruptcy estate on account of, related to or otherwise arising 
from either of the Asset Purchase Agreements (Lots 1 and 2) entered into between the Seller and
Pitman (collectively, the “Pitman Purchase Agreements”), including, without limitation, any 
such damages, obligations, liabilities, costs, fees or other amounts resulting from any breach or 
alleged breach of the Pitman Purchase Agreements by the Seller. 
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 4. Prepayment. The Purchaser at any time or from time to time may prepay, in 
cash, the unpaid principal amount of or interest on this Note & Security Agreement, in whole or 
in part, without penalty or premium.  If Purchaser shall sell any Collateral (as defined below)
with net proceeds of no less than $50,000 other than in the ordinary course of business, the 
proceeds of such sale shall be applied to the prepayment of this Note & Security Agreement, to 
the extent there are any amounts outstanding hereunder.  Any net amount of insurance proceeds 
received on account of the Collateral remaining after the cost of replacement of such Collateral 
shall be applied to the prepayment of this Note & Security Agreement, to the extent there are any 
amounts outstanding hereunder. 

 5. Manner of Making Payments. Payment of any amounts hereunder (whether 
principal or interest) shall be made to Seller in United States dollars by wire transfer of 
immediately available funds not later than 2:00 p.m., Los Angeles, California time, on the date 
such payment is due, to such bank account as Seller may from time to time designate in writing.  

 6. Application of Payments. All payments made hereunder shall be applied first to 
accrued and unpaid interest and then to the unpaid principal amount hereof (which shall reduce 
the then current Principal Sum). 

 7. Pledge of Collateral. As collateral security for the prompt and complete 
payment of the Purchaser’s obligation under this Note & Security Agreement (whether at the 
stated maturity, by acceleration, or otherwise), the Purchaser hereby grants to Seller a continuing 
security interest in the collateral set forth on Schedule A hereto (the “Collateral”). The Purchaser 
hereby irrevocably authorizes Seller, at any time and from time to time, to file in any appropriate 
filing office, wherever located, any financing statement describing the Collateral that contains 
any information required by the Uniform Commercial Code of the applicable jurisdiction for the 
sufficiency or filing office acceptance of any financing statement.  The Purchaser also authorizes 
Seller to take any and all actions required by law, equity, statute or otherwise to perfect and 
protect the security interest granted hereunder. 

 8. Termination of Security Interest. Upon the payment in full of any and all 
amounts payable in connection with or due under this Note & Security Agreement, the security 
interest granted to Seller in the Collateral shall terminate.  Upon any such termination, Seller 
shall execute and deliver to the Purchaser such documents as the Purchaser will reasonably 
request to evidence such termination.   

 9. Title to Collateral. The Purchaser shall not affirmatively grant a security 
interest in or lien on the Collateral that is senior to or pari passu with the interests in Collateral 
provided by this Note & Security Agreement.  The Purchaser will take all commercially 
reasonable efforts to defend the Collateral against all material claims or demands of all Persons 
(other than the Seller) claiming the Collateral or any interest therein.   

10. Name and Jurisdiction of Organization. The Purchaser represents and warrants 
that the Purchaser’s legal name is as set forth in the opening paragraph hereof, and that the 
Purchaser is organized and in good standing in the State of [ ].  The Purchaser will not change 
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its name or jurisdiction of organization unless the Seller has been given at least ten (10) Business 
Days prior written notice thereof. 

11. Further Assurances; Attorney-in-Fact. 

  11.1 Further Assurances.  The Purchaser agrees that, from time to time, at its
expense, it will promptly execute and deliver all further instruments and documents, and take all 
further action, that may be necessary or that the Seller may reasonably request, in order to perfect 
and protect the security interest granted or purported to be granted hereby or to enable the Seller 
to exercise and enforce its rights and remedies hereunder with respect to any Collateral (but any 
failure to request or assure that the Purchaser execute and deliver such instrument or documents 
or to take such action will not affect or impair the validity, sufficiency or enforceability of this 
Note & Security Agreement and the security interest, regardless of whether any such item was or 
was not executed and delivered or action taken in a similar context or on a prior occasion). 

  11.2 Identification of Collateral.  Upon Seller’s reasonable request, the 
Purchaser will furnish to the Seller, from time to time, statements and schedules, if any, that 
Purchaser has prepared in the ordinary course of its business that further identify and describe 
the Collateral.

  11.3 Attorney-in-Fact.  In furtherance, and not in limitation, of the other 
rights, powers and remedies granted to the Seller in this Agreement, upon the occurrence and 
during the continuation of an Event of Default, the Purchaser hereby appoints the Seller the 
Purchaser’s attorney-in-fact, with full authority in the place and stead of Purchaser and in the 
name of Purchaser or otherwise, from time to time in the Seller’s good faith discretion, to take 
any action (including the right to collect on any Collateral) and to execute any instrument that the 
Seller may reasonably believe is necessary or advisable to accomplish the purposes of this Note 
& Security Agreement, in a manner consistent with the terms hereof.

 12. Taxes and Claims. The Purchaser will promptly pay all material taxes and other 
material charges levied or assessed by any Governmental Authority upon or against any 
Collateral or upon or against the creation, perfection or continuance of the security interest, 
except to the extent such taxes, charges or claims are being contested by the Purchaser in good 
faith by appropriate proceedings.   

 13. Books and Records. The Purchaser will keep and maintain, at its own cost and 
expense, records of the Collateral in the ordinary course of its business consistent with past 
practice. 

 14. Inspection, Reports, Verifications. Upon the occurrence and during the 
continuation of an Event of Default, the Purchaser will at all reasonable times permit the Seller 
or its representatives to examine or inspect any Collateral, any evidence of Collateral and the 
Purchaser’s books and records concerning the Collateral, wherever located. 
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15. Notice of Loss. The Purchaser will promptly notify the Seller of any material 
loss of or material damage to any item of Collateral with a fair market value in excess of 
$50,000.

16. Insurance. The Purchaser will insure the Collateral in the ordinary course of its 
business consistent with past practice.   

17. Events of Default. If any of the following events (“Events of Default”) occurs:  

(a) Purchaser shall fail to pay any principal amount or interest due under this 
Note & Security Agreement when the same becomes due and payable and has failed to cure such 
failure within ten (10) Business Days of written notice of such failure by Seller to Purchaser;   

(b) Purchaser shall fail to observe or perform, in any material respect, any 
covenant of Purchaser set forth in this Note & Security Agreement and fails to diligently 
commence, within ten (10) Business Day of written notice of such failure by Seller to Purchaser, 
to cure the same;

(c) Purchaser shall suffer a casualty of $500,000 or more to any item of any 
uninsured Collateral; 

(d) Purchaser shall (i) file a voluntary petition in bankruptcy or file a 
voluntary petition or application or an answer or otherwise commence any action or proceeding 
seeking reorganization, arrangement, consolidation, compromise or readjustment of its debts or 
seeking a stay which has the effect of staying any creditor or for any other relief under the 
Bankruptcy Code, or under any other bankruptcy, insolvency, liquidation, winding up, corporate 
or similar, equivalent, or applicable act or law, state, federal, provincial or foreign, in any 
jurisdiction, now or hereafter existing, or consent to, approve of, or acquiesce in, any such 
petition, action or proceeding; (ii) apply for or acquiesce in the appointment of an interim 
receiver, a receiver, a receiver and manager, assignee, liquidator, sequestrator, custodian, 
monitor, administrator, trustee or similar officer for it or for all or any part of its property; (iii) 
make an assignment for the benefit of creditors; or (iv) be unable generally to pay its debts as 
they become due;

(e) An involuntary petition shall be filed or application made or an action or 
proceeding otherwise commenced seeking reorganization, arrangement, consolidation, 
compromise, or readjustment of the debts of the Purchaser or for any other relief under the 
Bankruptcy Code, or under any other bankruptcy, insolvency, liquidation, winding up, corporate 
or similar, equivalent, or applicable act or law, state, federal, provincial or foreign, in any 
jurisdiction, now or hereafter existing and such petition or proceeding shall not be dismissed 
within sixty (60) days after the filing or commencement thereof or an order of relief shall be 
entered with respect thereto;

(f) An interim receiver, administrator, administrative receiver, receiver, 
assignee, liquidator, sequestrator, custodian, monitor, trustee or similar officer for Purchaser or 
for all or any part of his property shall be appointed or a warrant of attachment, execution or 
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similar process shall be issued in any jurisdiction against any part of the property of Purchaser; 
or 

(g) An Event of Default (as defined in the 503(b)(9) Note) has occurred. 

then and, in any such event, Seller may proceed to protect and enforce its rights in the manner set 
forth in Section 16 hereof.

 18. Remedies.  If an Event of Default has occurred, (a) at the option of Seller by 
written notice to Purchaser, in the case of an Event of Default (other than an Event of Default 
under Section 16(d), (e) or (f)), and immediately and automatically, without notice or declaration 
of any kind, in the case of an Event of Default under Section 16(d), (e) or (f), any and all 
amounts outstanding hereunder shall at once become due and payable in full and in the manner 
set forth in Sections 2 and 4 hereof and (b) Seller may proceed to protect and enforce all rights,
remedies and recourse as shall be available to Seller by law, equity, statute or otherwise by a suit 
or other appropriate proceeding, whether, without limitation, for the specific performance of any 
covenant or agreement contained in this Note & Security Agreement, or for an injunction against 
a violation of any of the terms hereof or in aid of the exercise of any right, power or remedy 
granted hereby or by law, equity, statute or otherwise.  No course of dealing and no delay on the 
part of Seller in exercising any right, power or remedy will operate as a waiver thereof or 
otherwise prejudice Seller’s rights, powers or remedies.  No right, power or remedy conferred 
hereby is exclusive of any other right, power or remedy referred to herein or now or hereafter 
available at law, by statute or otherwise.  The Purchaser hereby waives protest, presentment,
demand for payment, notice of dishonor and notice of acceleration of maturity and agrees to 
continue to remain bound for the payment of principal, interest and all other sums due under this 
Note & Security Agreement, notwithstanding any change or changes by way of release, 
surrender, exchange, modification or substitution of any security for this Note & Security 
Agreement or by way of any extension or extensions of time for the payment of principal and 
interest.  The Purchaser shall pay all costs of collection when incurred, including, without 
limitation, reasonable attorneys’ fees, costs and other expenses. The Seller may, as applicable, 
exercise and enforce any and all rights and remedies available upon default to a secured party 
under Division 9 of the Uniform Commercial Code as adopted in the State of California, or as 
allowed to the trustee or beneficial holder (as applicable) of a deed of trust pursuant to California 
law.

19. Costs and Expenses. If an Event of Default has occurred, the Purchaser will 
reimburse the Seller on demand for all reasonable out-of-pocket expenses (including all 
reasonable fees and expenses of counsel and of any experts and agents) incurred by the Seller in 
connection with the foreclosure or enforcement of Seller’s security interest and the enforcement 
of this Note & Security Agreement, and all such costs and expenses will be part of the
obligations secured by the security interest granted in this Note & Security Agreement. 

 20. The Seller’s Duties as the Secured Party. The powers conferred on the Seller 
hereunder are solely to protect its interest in the Collateral and will not impose any duty upon it 
to exercise any such powers.  The Seller will be deemed to have exercised reasonable care in the 
safekeeping of any Collateral in its possession if such Collateral is accorded treatment 
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substantially equal to the safekeeping which the Seller accords its own property of like kind.  
Except for the safekeeping of any Collateral in its possession and the accounting for monies and 
for other properties actually received by it hereunder, the Seller will not have any duty, as to any 
Collateral, as to the taking of any necessary steps to preserve rights against any persons or any 
other rights pertaining to any Collateral.  The Seller does not have any fiduciary relationship to 
the Purchaser, the relationship being solely that of creditor and debtor.   

 21. Amendments; Waiver of Breaches.  This Note & Security Agreement may not 
be amended or otherwise modified or terminated (prior to payment in full in cash of all amounts 
owed by the Purchaser hereunder), except by a writing duly executed by the Purchaser and 
Seller.  A waiver so signed will be effective only in the specific instance and for the specific 
purpose given.  No waiver by Seller of any breach by the Purchaser of any provision hereof shall 
be deemed a waiver of any other provision hereof or of any subsequent breach of the same or any 
other provision of this Note & Security Agreement. Mere delay or failure to act will not 
preclude the exercise or enforcement of any rights and remedies available to the Seller.  All 
rights and remedies of the Seller will be cumulative and may be exercised singly in any order or 
sequence, or concurrently, at the Seller’s option, and the exercise or enforcement of any such 
right or remedy will neither be a condition to nor bar the exercise or enforcement of any other 
right or remedy. 

 22. Notices.  Any notice or other communication to any party in connection with this 
Note & Security Agreement will be in writing and will be sent by manual delivery, facsimile 
transmission, overnight courier or United States mail (postage prepaid) addressed to such party at 
the address specified on the signature page hereof, or at such other address as such party will 
have specified to the other party hereto in writing.  All periods of notice will be measured from 
the date of delivery thereof if manually delivered, from the date of sending thereof with 
confirmed receipt if sent by facsimile transmission, from the first business day after the date of 
sending if sent by overnight courier, or from four days after the date of mailing if mailed.

 23. Successors and Assigns.  The provisions of this Note & Security Agreement 
shall inure to the benefit of the Seller and any successor thereto by assignment or operation of 
law, and shall extend to any holder hereof, and shall be binding on any successor to the 
Purchaser.  Notwithstanding the foregoing, the Purchaser’s obligations under this Note & 
Security Agreement are not assignable.  This Note & Security Agreement will (a) create a 
continuing security interest in the Collateral and will remain in full force and effect until 
payment in full of the obligations due hereunder, (b) be binding upon the Purchaser, its 
successors and assigns, and (c) inure to the benefit of, and be enforceable by, the Seller and its 
successors, transferees, and assigns. 

 24. Headings. Section headings used in this Note & Security Agreement are solely 
for convenience of reference and shall not affect the construction of this Note & Security 
Agreement. 

 25.  Severability.  Each provision of this Note & Security Agreement is intended to 
be severable.  If any term or provision hereof is declared by a court of competent jurisdiction to 
be illegal or invalid for any reason, such illegality or invalidity shall not affect the balance of the 
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terms and provisions hereof, which shall remain binding and enforceable, and the rights and 
obligations of the parties hereto hereunder shall be construed and enforced only to such extent as 
shall be permitted by applicable law.  

 26. Governing Law; Dispute Resolution. This Note & Security Agreement shall be 
governed by and construed in accordance with, and the rights of the Purchaser and Seller with 
respect hereto shall be determined under, the laws of the State of California.  Any action or 
proceeding relating in any way to this Note & Security Agreement shall be brought in the 
Bankruptcy case of In re Zacky Farms, LLC, E.D. Cal. Case No. 12-37961-B-11 (the 
“Bankruptcy Case”).  If the action or proceeding is commenced after the Bankruptcy Case is 
closed then such matter shall be brought and enforced in any court of competent jurisdiction in 
Sacramento, California.  Each of the parties hereto irrevocably waives, to the fullest extent 
permitted by applicable law, any objection that such party may now or hereafter have to the 
laying of venue of any such action or proceeding in the courts of the State of California or the 
United States District Court for the Central District of California, in each case, sitting in Los 
Angeles, California, and any claim that any such action or proceeding brought in any such court 
has been brought in an inconvenient forum. 

 27. Counterparts. This Note & Security Agreement may be executed in any number 
of counterparts, each of which when so executed and delivered will be deemed an original, but 
all such counterparts together will constitute but one and the same instrument.

 28. No Fraudulent Conveyance.  It is the intention of the Purchaser and the Seller 
that this Note & Security Agreement not constitute a fraudulent transfer or fraudulent 
conveyance under any state or federal law that may be applied hereto.  
  

[The remainder of this page is intentionally left blank.]
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               SIGNATURE PAGE

IN WITNESS WHEREOF, the Parties have executed this Note & Security Agreement
and delivered the same as of the date first written above.

PURCHASER: 

[PURCHASER]

By:  ________________________________ 
Name:
Title:

      Notice Address: 

SELLER: 

Zacky Farms, LLC, debtor in possession,  

By:  ________________________________ 
Name:
Title:

      Notice Address:
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SCHEDULE A

Facility Name Address City State ZIP
Grower Ranch (18th)
APN 026-060-007   
(78.79 acres) 17432 18th Avenue Lemoore CA 93245
Grower Ranch (Kent)
APN 024-170-073  
(77.19 acres) 19774 Kent Avenue Lemoore CA 93245
Grower Ranch (Holm)
APN 024-170-020   
(40 acres) 16395 & 16485 19th Avenue Lemoore CA 93245
Grower Ranch (6th Brood, 
Red and Gray)  
APNs 046-270-004 & 035 
(400 acres) 43501 6th Avenue Corcoran CA 93212
Grower Ranch (Brawley)
APN 053-090-37  
(80 acres)

19010 & 19012 S. Brawley 
Avenue Riverdale CA 93609

Grower Ranch 
(Experimental)
APN 043-050-15  
(20 acres) 590 W. Kamm Avenue Fresno CA 93725
Grower Ranch (G & H)
APN 035-060-90   
(80 acres) 8351 McMullin Grade Fresno CA 93725
Turkey Hatchery
APN 023-060-44S  
(3.99 acres) 1486 S. Industrial Way Kerman CA 93630
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EXHIBIT C

FORM OF 503(b)(9) NOTE & SECURITY AGREEMENT

$6,400,000 Los Angeles, California
[ ], 2013

FOR VALUE RECEIVED, [ ], a [ ] (the “Purchaser”), hereby unconditionally promises 
to pay, in the manner set forth below, for the benefit of holders of finally allowed claims arising 
under Section 503(b)(9) of the Bankruptcy Code against ZACKY FARMS, LLC (the “Seller”), 
the principal sum of SIX MILLION FOUR HUNDRED THOUSAND DOLLARS AND ZERO 
CENTS ($6,400,000.00) (as such amount may be reduced from time to time pursuant to Section 
3 hereof, the “Principal Sum”), plus interest on the Principal Sum as set forth in Section 1 hereof,
it being understood that the Principal Sum is subject to reduction at the Maturity Date (as defined 
below) pursuant to Section 2 hereof. All capitalized terms which are used but not defined herein 
shall have the meanings ascribed to such terms in the Asset Purchase Agreement, dated as of 
February 6, 2013, by and between The Robert D. Zacky and Lillian D. Zacky Trust U/D/T Dated 
July 26, 1988 and Seller (the “Asset Purchase Agreement”). 

 1. Interest.  Interest on the unpaid principal amount of this Note & Security 
Agreement outstanding from time to time shall accrue from the date hereof to and including the 
date on which the outstanding principal and accrued and unpaid interest is paid in full, at the
interest rate of four percent (4%) per annum, payable quarterly in arrears on (a) the date that is 
ninety (90) days from the date hereof and (b) the date that is one hundred eighty (180) days from 
the date hereof, and if either such date shall be a day other than a Business Day, then such 
interest shall be payable on the next Business Day after such date.  All interest hereunder shall be 
calculated on the basis of a 360-day year and paid for the actual number of days elapsed. 

 2. Repayment of Principal. On the date that is one hundred eighty (180) days 
from the date hereof or, if such date shall be a day other than a Business Day, then the next 
Business Day (the “Maturity Date”), the Principal Sum shall be automatically reduced by an 
amount equal to fifty percent (50%) of the amount by which $6,400,000 exceeds the finally 
allowed amount of claims against Seller arising under Section 503(b)(9) of the Bankruptcy Code 
as of the Maturity Date, but in no event shall the Principal Sum be reduced below $0.  On the 
Maturity Date, the Principal Sum (after the application of the foregoing sentence) shall become 
due and payable. 

 3. Prepayment. The Purchaser at any time or from time to time may prepay, in 
cash, the unpaid principal amount of or interest on this Note & Security Agreement, in whole or 
in part, without penalty or premium.  If Purchaser shall sell any Collateral (as defined below) 
with net proceeds of no less than $50,000 other than in the ordinary course of business, the 
proceeds of such sale shall be applied to the prepayment of this Note & Security Agreement, to 
the extent there are any amounts outstanding hereunder.  Any net amount of insurance proceeds 
received on account of the Collateral remaining after the cost of replacement of such Collateral 
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shall be applied to the prepayment of this Note & Security Agreement, to the extent there any 
amounts outstanding hereunder.   

 4. Manner of Making Payments. Payment of any amounts hereunder (whether 
principal or interest) shall be made to the 503(b)(9) Account in United States dollars by wire 
transfer of immediately available funds not later than 2:00 p.m., Los Angeles, California time, on 
the date such payment is due, or an optional prepayment is made. 

 5. Application of Payments. All payments made hereunder shall be applied first to 
accrued and unpaid interest and then to the unpaid principal amount hereof (which shall reduce 
the then current Principal Sum).   

 6. Pledge of Collateral. As collateral security for the prompt and complete 
payment of the Purchaser’s obligation under this Note & Security Agreement (whether at the 
stated maturity, by acceleration, or otherwise), the Purchaser hereby grants to Seller a continuing 
security interest in (i) other than real property, all property rights and rights of Purchaser in all its 
assets, now owned or hereafter at any time acquired by the Purchaser, including, without 
limitation, all accounts, accounts receivable, money, deposit accounts, goods, inventory, chattel 
paper, documents, instruments, insurance proceeds, investment property, letter-of-credit rights, 
payment intangibles, general intangibles, commodity contracts, commodity accounts, farm 
products and livestock (the “Non-Real Estate Collateral”) and (ii) the collateral set forth on 
Schedule A hereto (the “Real Estate Collateral”) and any other tangible or intangible property 
received upon the sale or other disposition of all or any of the foregoing (collectively, the Non-
Real Estate Collateral and the Real Estate Collateral, the “Collateral”). The Purchaser hereby 
irrevocably authorizes Seller, at any time and from time to time, to file in any appropriate filing 
office, wherever located, any financing statement describing the Collateral that contains any 
information required by the Uniform Commercial Code of the applicable jurisdiction for the 
sufficiency or filing office acceptance of any financing statement.  The Purchaser also authorizes 
Seller to take any and all actions required by law, equity, statute or otherwise to perfect and 
protect the security interest granted hereunder.   

 7. Termination of Security Interest.  Upon the payment in full of any and all 
amounts outstanding in connection with or due under this Note & Security Agreement, the 
security interest granted to Seller in the Collateral shall terminate.  Upon any such termination, 
Seller shall execute and deliver to the Purchaser such documents as the Purchaser will reasonably 
request to evidence such termination.   

8. Title to Collateral. The Purchaser shall not affirmatively grant a security 
interest in or lien on the Collateral that is senior to or pari passu with the interests in Collateral 
provided by this Note & Security Agreement. The Purchaser will take all commercially 
reasonable efforts to defend the Collateral against all material claims or demands of all Persons 
(other than the Seller) claiming the Collateral or any interest therein.   

9. Name and Jurisdiction of Organization. The Purchaser represents and warrants 
that the Purchaser’s legal name is as set forth in the opening paragraph hereof, and that the 
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Purchaser is organized and in good standing in the State of [ ].  The Purchaser will not change 
its name or jurisdiction of organization unless the Seller has been given at least ten (10) Business 
Days prior written notice thereof. 

10. Further Assurances; Attorney-in-Fact. 

  10.1 Further Assurances.  The Purchaser agrees that, from time to time, at its
expense, it will promptly execute and deliver all further instruments and documents, and take all 
further action, that may be necessary or that the Seller may reasonably request, in order to perfect 
and protect the security interest granted or purported to be granted hereby or to enable the Seller 
to exercise and enforce its rights and remedies hereunder with respect to any Collateral (but any 
failure to request or assure that the Purchaser execute and deliver such instrument or documents 
or to take such action will not affect or impair the validity, sufficiency or enforceability of this 
Note & Security Agreement and the security interest, regardless of whether any such item was or 
was not executed and delivered or action taken in a similar context or on a prior occasion). 

  10.2 Identification of Collateral. Upon Seller’s reasonable request, the 
Purchaser will furnish to the Seller, from time to time, statements and schedules, if any, that 
Purchaser has prepared in the ordinary course of its business that further identify and describe 
the Collateral.

  10.3 Attorney-in-Fact.  In furtherance, and not in limitation, of the other 
rights, powers and remedies granted to the Seller in this Agreement, upon the occurrence and 
during the continuation of an Event of Default, the Purchaser hereby appoints the Seller the 
Purchaser’s attorney-in-fact, with full authority in the place and stead of Purchaser and in the 
name of Purchaser or otherwise, from time to time in the Seller’s good faith discretion, to take 
any action (including the right to collect on any Collateral) and to execute any instrument that the 
Seller may reasonably believe is necessary or advisable to accomplish the purposes of this Note 
& Security Agreement, in a manner consistent with the terms hereof.

 11. Taxes and Claims. The Purchaser will promptly pay all material taxes and other 
material charges levied or assessed by any Governmental Authority upon or against any 
Collateral or upon or against the creation, perfection or continuance of the security interest, 
except to the extent such taxes, charges or claims are being contested by the Purchaser in good 
faith by appropriate proceedings.  The Purchaser will pay any and all amounts due to suppliers of 
feed to the Purchaser such that neither of the following events occur: (i) suppliers of feed cease
delivering feed to the Purchaser for five or more consecutive days on the basis of non-payment 
or (ii) suppliers of feed exercise remedies with respect to any statutory liens on the Collateral 
resulting in a material interruption in the Business that continues for five or more consecutive 
days. 

 12. Books and Records. The Purchaser will keep and maintain, at its own cost and 
expense, records of the Collateral in the ordinary course of its business consistent with past 
practice. 
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 13. Inspection, Reports, Verifications. Upon the occurrence and during the 
continuation of an Event of Default, the Purchaser will at all reasonable times permit the Seller 
or its representatives to examine or inspect any Collateral, any evidence of Collateral and the 
Purchaser’s books and records concerning the Collateral, wherever located. 

14. Notice of Loss. The Purchaser will promptly notify the Seller of any material 
loss of or material damage to any item of Collateral with a fair market value in excess of 
$50,000.

15. Insurance. The Purchaser will insure the Collateral in the ordinary course of its 
business consistent with past practice.   

 16. Events of Default. If any of the following events (“Events of Default”) occurs:  

(a) Purchaser shall fail to pay any principal amount or interest due under this 
Note & Security Agreement when the same becomes due and payable and has failed to cure such 
failure within ten (10) Business Days of written notice of such failure by Seller to Purchaser;   

(b) Purchaser shall fail to observe or perform, in any material respect, any 
covenant of Purchaser set forth in this Note & Security Agreement and fails to diligently 
commence, within ten (10) Business Day of written notice of such failure by Seller to Purchaser,
to cure the same;

(c) Purchaser shall suffer a casualty of $500,000 or more to any item of any 
uninsured Collateral, excluding live poultry; 

(d) Purchaser shall (i) file a voluntary petition in bankruptcy or file a 
voluntary petition or application or an answer or otherwise commence any action or proceeding 
seeking reorganization, arrangement, consolidation, compromise or readjustment of its debts or 
seeking a stay which has the effect of staying any creditor or for any other relief under the 
Bankruptcy Code, or under any other bankruptcy, insolvency, liquidation, winding up, corporate 
or similar, equivalent, or applicable act or law, state, federal, provincial or foreign, in any 
jurisdiction, now or hereafter existing, or consent to, approve of, or acquiesce in, any such 
petition, action or proceeding; (ii) apply for or acquiesce in the appointment of an interim 
receiver, a receiver, a receiver and manager, assignee, liquidator, sequestrator, custodian, 
monitor, administrator, trustee or similar officer for it or for all or any part of its property; (iii) 
make an assignment for the benefit of creditors; or (iv) be unable generally to pay its debts as 
they become due;

(e) An involuntary petition shall be filed or application made or an action or 
proceeding otherwise commenced seeking reorganization, arrangement, consolidation, 
compromise, or readjustment of the debts of the Purchaser or for any other relief under the 
Bankruptcy Code, or under any other bankruptcy, insolvency, liquidation, winding up, corporate 
or similar, equivalent, or applicable act or law, state, federal, provincial or foreign, in any 
jurisdiction, now or hereafter existing and such petition or proceeding shall not be dismissed 
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within sixty (60) days after the filing or commencement thereof or an order of relief shall be 
entered with respect thereto;

(f) An interim receiver, administrator, administrative receiver, receiver, 
assignee, liquidator, sequestrator, custodian, monitor, trustee or similar officer for Purchaser or 
for all or any part of his property shall be appointed or a warrant of attachment, execution or 
similar process shall be issued in any jurisdiction against any part of the property of Purchaser; 
or 

(g) An Event of Default (as defined in the Creditor Recovery Note) has 
occurred.

then and, in any such event, Seller may proceed to protect and enforce its rights in the manner set 
forth in Section 17 hereof.

 17. Remedies.  If an Event of Default has occurred, (a) at the option of Seller by 
written notice to Purchaser, in the case of an Event of Default (other than an Event of Default 
under Section 16(d), (e) or (f)), and immediately and automatically, without notice or declaration 
of any kind, in the case of an Event of Default under Section 16(d), (e) or (f), any and all 
amounts outstanding hereunder shall at once become due and payable in full and in the manner 
set forth in Sections 2 and 4 hereof (with the “Maturity Date” being such date the amounts 
outstanding hereunder shall become due and payable in full) and (b) Seller may proceed to 
protect and enforce all rights, remedies and recourse as shall be available to Seller by law, 
equity, statute or otherwise by a suit or other appropriate proceeding, whether, without 
limitation, for the specific performance of any covenant or agreement contained in this Note & 
Security Agreement, or for an injunction against a violation of any of the terms hereof or in aid 
of the exercise of any right, power or remedy granted hereby or by law, equity, statute or 
otherwise. No course of dealing and no delay on the part of Seller in exercising any right, power 
or remedy will operate as a waiver thereof or otherwise prejudice Seller’s rights, powers or 
remedies.  No right, power or remedy conferred hereby is exclusive of any other right, power or 
remedy referred to herein or now or hereafter available at law, by statute or otherwise.  The 
Purchaser hereby waives protest, presentment, demand for payment, notice of dishonor and 
notice of acceleration of maturity and agrees to continue to remain bound for the payment of 
principal, interest and all other sums due under this Note & Security Agreement, notwithstanding 
any change or changes by way of release, surrender, exchange, modification or substitution of 
any security for this Note & Security Agreement or by way of any extension or extensions of 
time for the payment of principal and interest. The Purchaser shall pay all costs of collection 
when incurred, including, without limitation, reasonable attorneys’ fees, costs and other 
expenses.  The Seller may, as applicable, exercise and enforce any and all rights and remedies 
available upon default to a secured party under Division 9 of the Uniform Commercial Code as 
adopted in the State of California, or as allowed to the trustee or beneficial holder (as applicable) 
of a deed of trust pursuant to California law. 

18. Costs and Expenses. If an Event of Default has occurred, the Purchaser will 
reimburse the Seller on demand for all reasonable out-of-pocket expenses (including all 
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reasonable fees and expenses of counsel and of any experts and agents) incurred by the Seller in 
connection with the foreclosure or enforcement of Seller’s security interest and the enforcement 
of this Note & Security Agreement, and all such costs and expenses will be part of the 
obligations secured by the security interest granted in this Note & Security Agreement.

 19. The Seller’s Duties as the Secured Party. The powers conferred on the Seller 
hereunder are solely to protect its interest in the Collateral and will not impose any duty upon it 
to exercise any such powers.  The Seller will be deemed to have exercised reasonable care in the 
safekeeping of any Collateral in its possession if such Collateral is accorded treatment 
substantially equal to the safekeeping which the Seller accords its own property of like kind.  
Except for the safekeeping of any Collateral in its possession and the accounting for monies and 
for other properties actually received by it hereunder, the Seller will not have any duty, as to any 
Collateral, as to the taking of any necessary steps to preserve rights against any persons or any 
other rights pertaining to any Collateral.  The Seller does not have any fiduciary relationship to 
the Purchaser, the relationship being solely that of creditor and debtor.  

 20. Amendments; Waiver of Breaches.  This Note & Security Agreement may not 
be amended or otherwise modified or terminated (prior to payment in full in cash of all amounts 
owed by the Purchaser hereunder), except by a writing duly executed by the Purchaser and 
Seller. A waiver so signed will be effective only in the specific instance and for the specific 
purpose given.  No waiver by Seller of any breach by the Purchaser of any provision hereof shall 
be deemed a waiver of any other provision hereof or of any subsequent breach of the same or any 
other provision of this Note & Security Agreement. Mere delay or failure to act will not 
preclude the exercise or enforcement of any rights and remedies available to the Seller.  All 
rights and remedies of the Seller will be cumulative and may be exercised singly in any order or 
sequence, or concurrently, at the Seller’s option, and the exercise or enforcement of any such 
right or remedy will neither be a condition to nor bar the exercise or enforcement of any other 
right or remedy.   

 21. Notices.  Any notice or other communication to any party in connection with this 
Note & Security Agreement will be in writing and will be sent by manual delivery, facsimile 
transmission, overnight courier or United States mail (postage prepaid) addressed to such party at 
the address specified on the signature page hereof, or at such other address as such party will 
have specified to the other party hereto in writing.  All periods of notice will be measured from 
the date of delivery thereof if manually delivered, from the date of sending thereof with 
confirmed receipt if sent by facsimile transmission, from the first business day after the date of 
sending if sent by overnight courier, or from four days after the date of mailing if mailed. 

 22. Successors and Assigns.  The provisions of this Note & Security Agreement 
shall inure to the benefit of the Seller and any successor thereto by assignment or operation of 
law, and shall extend to any holder hereof, and shall be binding on any successor to the 
Purchaser.  Notwithstanding the foregoing, the Purchaser’s obligations under this Note &
Security Agreement are not assignable.  This Note & Security Agreement will (a) create a 
continuing security interest in the Collateral and will remain in full force and effect until 
payment in full of the obligations due hereunder, (b) be binding upon the Purchaser, its 
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successors and assigns, and (c) inure to the benefit of, and be enforceable by, the Seller and its 
successors, transferees, and assigns.

 23. Headings. Section headings used in this Note & Security Agreement are solely 
for convenience of reference and shall not affect the construction of this Note & Security 
Agreement. 

 24.  Severability.  Each provision of this Note & Security Agreement is intended to
be severable.  If any term or provision hereof is declared by a court of competent jurisdiction to 
be illegal or invalid for any reason, such illegality or invalidity shall not affect the balance of the 
terms and provisions hereof, which shall remain binding and enforceable, and the rights and 
obligations of the parties hereto hereunder shall be construed and enforced only to such extent as 
shall be permitted by applicable law.  

 25. Governing Law; Dispute Resolution. This Note & Security Agreement shall be 
governed by and construed in accordance with, and the rights of the Purchaser and Seller with 
respect hereto shall be determined under, the laws of the State of California.  Any action or 
proceeding relating in any way to this Note & Security Agreement shall be brought in the 
Bankruptcy case of In re Zacky Farms, LLC, E.D. Cal. Case No. 12-37961-B-11 (the 
“Bankruptcy Case”).  If the action or proceeding is commenced after the Bankruptcy Case is 
closed then such matter shall be brought and enforced in any court of competent jurisdiction in 
Sacramento, California.  Each of the parties hereto irrevocably waives, to the fullest extent 
permitted by applicable law, any objection that such party may now or hereafter have to the 
laying of venue of any such action or proceeding in the courts of the State of California or the 
United States District Court for the Central District of California, in each case, sitting in Los 
Angeles, California, and any claim that any such action or proceeding brought in any such court
has been brought in an inconvenient forum. 

 26. Counterparts. This Note & Security Agreement may be executed in any number 
of counterparts, each of which when so executed and delivered will be deemed an original, but 
all such counterparts together will constitute but one and the same instrument. 

 27. No Fraudulent Conveyance.  It is the intention of the Purchaser and the Seller 
that this Note & Security Agreement not constitute a fraudulent transfer or fraudulent 
conveyance under any state or federal law that may be applied hereto.  

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, the Parties have executed this Note & Security Agreement
and delivered the same as of the date first written above.

PURCHASER: 

[PURCHASER]

By:  ________________________________ 
Name:
Title:

      Notice Address: 

SELLER: 

Zacky Farms, LLC, debtor in possession,  

By:  ________________________________ 
Name:
Title:

      Notice Address: 
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SCHEDULE A

The real property assets set forth below:

Facility Name Address City State ZIP
Stockton Plant 
APN 163-260-07  
(15.17 acres) 1111 Navy Drive Stockton CA 95206
Warehouse
APN 458-240-09 By Fresno Mill Fresno CA
Vacant Land
57 APN 028-030-032

Approximately 58.30 acres open 
land located in Hanford, CA Hanford CA

Turkey Processing Plant
APN 480-040-06S   
(4.98 acres) 2222 & 2240 S. East Avenue Fresno CA 93721
Empire Facility
APN 480-040-11   
(11.53 acres) 2950 E. California Street Fresno CA 93721
Litter Yard
APN 055-310-29   
(22.56 acres) 18804 S. Camden Avenue Laton CA 93242
Garage
APN 458-250-02   
(2.18 acres) 190 N. Thorne Avenue Fresno CA 93706
Mill Annex
APN 458-240-09  
(.48 acres) 245, 249, 251 North H Street Fresno CA 93701
Corporate Offices
APN 468-040-07S   
(9.57 acres) 1888 & 2020 S. East Avenue Fresno CA 93721
Warehouse
APN 480-040-07   
(2.97 acres) 2272 S. East Avenue Fresno CA 93721
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Hank M. Spacone, CPA 
700 University Avenue, Suite 100, Sacramento, California 95825 

Telephone:  (916) 489-6250 / Facsimile:  (916) 482-2860 
hspacone@thg-sac.com 

 
 
Resume of Qualifications 
 
 

Hank Spacone is a licensed and practicing certified public certified public 
accounting with over 25 years of experience.  He has served as a Chapter 11 
bankruptcy trustee in both the Northern and Eastern District of California.  He has 
been providing consulting services to corporate and individual clients covering 
many industries.  He has extensive experience in complex corporate 
reorganization and bankruptcy liquidations.  Additional skills include experience 
in developing financial structuring for public/private partnership projects through 
private placements and public offerings.  Hank Spacone has also served as the 
chief financial officer of a public traded company. 
 
Education 
 

University of Redlands (B.A.) 
Golden Gate University (MBA) 

 
 
Licenses 
 

Certified Public Accountant 
General Building Contractor 
Real Estate Broker 

 
 
Professional Affiliations 
 

American Institute of Certified Public Accountants 
California Society of Certified Public Accountants 
Nation Association of Bankruptcy Trustees 
California Bankruptcy Forum –SVC – Past Board of Directors/Treasurer 
California Receivers Forum – SVC 

 
 
References 
 

Hank Spacone can provide references in several industries upon request. 
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Summary of Qualifications 
 
 I am fully qualified to discharge the duties of a Plan Agent Trustee in all 
circumstances.  A summary of my relevant skill set is below:  
 

 Consultant for many businesses in connection with complex 
reorganizations; 

 Chapter 11 Trustee and Plan Agent for cases in both the Eastern and 
Northern Districts of California for over 20 years; 

 Strong business background dealing with a wide range of significant 
operational and financial issues, 

 Nearly all of my engagements require regular reporting to many parties to 
include the courts, the Office of the United States Trustee, creditors and 
creditors’ committees, regulatory agencies, taxing authorities, and board 
of directors.  Consistent, accurate, and frequent communications help to 
prevent surprises and keep small problems from expanding. 

 
In any project, the primary task is to rank the objectives and the measures of 
success.  Many times this includes the following: 
 

 Identifying and prioritizing goals and periodically refining those goals; 
 Evaluating periodically whether the goals can be achieved faster or more 

cost-effectively through other means; 
 Laying out and prioritizing the tasks necessary to achieve the goals, and 

refining those tasks periodically; and 
 Develop a timetable and always be working towards closure – without 

loose ends. 
 

 Working with companies in transition is my business.  I am often charged 
with maintaining a business operation while attempting to maximize going 
concern value.  In doing so, I work closely with the senior management, inside 
and outside counsel, and financial personnel.  I have preserved, and in 
numerous cases, enhanced asset value during my tenure.  Examples of 
engagements that display the skills described above include: 
 
  Claims Management 
 
 In re John D. and Judith Reynen and Christo and Sarah Bardis.  
These cases were administratively consolidated.  Debtors’ principal business 
was real estate development, through ownership interest held in several 
corporations and more than 110 special purpose entities.  I was appointed as 
Plan Agent to administer in excess of $100 million of assets, to include a wide 
range of real estate holdings, and mange the claims review and objection 
process for filed and scheduled claims in excess of $1.2 billion.  Evaluation and 
resolution of litigation and various tax matters required special emphasis, both 
with a significant impact on the distribution to creditors. 
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 In re Benjamin and Gail Catlin.  I was appointed trustee of a trust 
created through the Plan of Reorganization.   The Plan provided for the transfer 
of commercial and retail real estate with an estimated value in excess of $80 
million into the trust.   My administration included the management and 
liquidation of the properties.  This has included negotiating with lenders for 
extensions and forbearance agreements on loans in excess $60 million.  
Scheduled and filed claims in excess of $130 million.  
 
 In re iSyndicate, Inc.  Debtor was a leader in syndication services for 
web sites that posted third-party content such as news, articles, photos, games 
and comics.  The Debtor raised approximately $55 million in working capital and 
approximately $20 million in advertising credits from investors.  I was appointed 
as the Plan Administrator to complete the Debtor’s liquidation, manage litigation, 
manage the claims review and approval process and distribute available funds to 
creditors.  In excess of 2,500 claims were processed. 
 

Crisis Management Experience 
 
 In re At Home Corp.  I was recruited to become the successor trustee of 
a litigation trust.  The trustee had unexpectedly resigned.  The Trust assets 
included a large number of litigation assets that would be the primary source of 
future recoveries for beneficiaries.  Managing these assets required that I quickly 
evaluate the litigation and develop a cost benefit analysis of each individual 
matter.  In addition, I had to manage the legal staffing – which involved multiple 
law firms engaged on different financial terms.  Legal fees were the primary drain 
on the assets under my administration, and could only be justified if their value 
exceeded their cost.  Within a few weeks, I restructured all professional 
compensation arrangements to align them with the interest of my beneficiaries, 
turning most into contingency arrangements. 
 
 I was responsible to thousands of beneficiaries, and all that entails – data 
management, process management to address communications, changes of 
address, distribution of tax reporting materials and many other issues.  As the 
result of many years of personally designing such systems and knowing how to 
integrate the legal and accounting issues involved, I successfully created a 
system that was operational within a few weeks. 
 
 Finally, at the same time, I had to address the corporate requirements of 
my position.  This included sourcing insurance for myself and my board of 
directors, complying with tax laws, engaging and terminating employees, 
directing investment of substantial trust assets, and reconciling trust financial 
records to begin the project on a clean slate, and maintaining key financial 
records, all directed at bringing the project to an end on a specified timetable and 
within a budget. 
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 In re Russ Transmission.  Administration was to liquidate industrial 
facilities worth millions of dollars.  I ran the operations of the company for over a 
year while executing the marketing strategy I designed.  This required working 
directly with management, lenders, outside accountants, various law firms and 
other professionals.  Because the company lacked seasoned financial 
management, I also assumed those responsibilities while the company operated.  
All creditors were paid 100% of their claims, plus interest. 
 

Public Relations Experience 
 
 In re Solano County Economic Opportunity Counsel (“SCEOC”).  In 
liquidating SCEOC, I was responsible for a large, high profile non-profit 
corporation in Solano County, California that had run over 20 different programs, 
including Head Start.  The case was closely followed by the media.  To control 
the media coverage, I scheduled quarterly meetings for the benefit of program 
managers, past employees, and creditors.  I made a point of contacting the 
various reporters and news commentators who had expressed an interest in the 
case.  The media coverage was positive during the administration of the case.  
Employees and creditors made relatively few calls to ask questions or make 
complaints, which reduced operating costs and improved staff morale. 
 

Always Look for the Faster, Better, Cheaper Solution 
 
 In re Mainland Marketing.  I always look ahead for ways to make the job 
faster and more efficient.  In one engagement, I developed a specialized 
computer program to assist in the management and processing of several 
thousand beneficiary claims.  In addition, to performing most of the accounting 
work, I engaged off-season accounting staff who were on the payrolls of local 
accounting firms.  Because I was using the firms’ excess capacity, I received a 
substantial discount on fees.  This case was thought to be administratively 
insolvent.  By improving recoveries and minimizing costs, however, creditors 
received over thirty cents on the dollar. 
 
  Public Company Experience 
 
 Atlantis Mining & Manufacturing.  As Chief Financial Officer of a public 
company, I gained a great deal experience in working with in-house corporate 
counsel, financial officers, contract attorneys, outside accounting firms, and other 
professionals through a wide range of projects.  During my tenure, the company 
developed, mined and processed gold-bearing ore from multiple claims.  I was 
responsible for the general financial affairs of the company, including taking the 
company through an initial public offering, reporting to the SEC, and overseeing 
the year end audit process.  I also worked closely with  underwriters, brokerage 
firms, and media professionals. 
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EXHIBIT 6 

LIQUIDATING DEBTOR POST‐CONFIRMATION BUDGET 

Post Confirmation Expense 
Category 

Projected 
Amount 

Notes 

Plan Administrator Fees  $60,000  Subject to Cap on Limitations on Compensation 
in Plan, projected time period 2 years from 

Confirmation, and including administration of 
distributions to 503(b)(9) creditors and general 

unsecured creditors 

Plan Administrator/Liquidating 
Debtor Counsel Fees  

$150,000  Projected amount to resolve final claim 
objections filed prior to plan confirmation, 
assisting with plan compliance and obtaining 
required approvals under Plan; (excludes any 
contingency fee arrangements ‐‐ including any 
new claims objections filed after confirmation 

on contingency fee basis) 

Projected US Trustee Fees   $20,000  Assumes 1st Distribution to 503(b)(9) Creditors 
made while case is open, with a $13,000 

quarterly fee due, and three quarters at $1,950 
(i.e. 2d distribution to general unsecured 

creditors projected to occur after case is closed)

Plan Administrator Litigation 
Professionals 

 
 

$150,0001  Projected Litigation Costs for Plan 
Administrator Contingency Fee Counsel and 
hourly rate fees and costs for addressing 

pending appeals 

Misc.  $15,0002  Misc. Costs (e.g. bank fees) and line item 
overage amounts 

Committee Non‐Litigation 
Hourly Professional Fees 

  $50,000, but under Plan to be paid from 
proceeds of $3.5M Creditor or any amounts 
allocated for Committee Professionals in the 
DIP Lender Settlement Order, but not fully 

expended as of the Effective Date 

Total  $395,000  Projected Sources of funds: 
Carve out for Plan Administrator from Sale 

Proceeds: $150,000; 
Excess funds from $6.4M 503(b)(9) Note: 

$135,000 
Additional Projected Cash on hand on Plan 

Effective Date: $110,000 

 

                                                            
1 Plus such additional amounts as were allocated in the DIP Lender Settlement Order for Committee Professionals, 
but not fully expended as of the Effective Date and not expended for Committee Non‐Litigation Hourly 
Professional Fees. 
2 Plus such additional amounts as were allocated in the DIP Lender Settlement Order for Professionals other than 
Committee Professionals, but not fully expended as of the Effective Date. 
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