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CHARLES R. CHESNUTT, P.C. 

12222 Merit Drive, Suite 1200 

Dallas TX 75251-2217   

 
COUNSEL FOR DEBTOR 

 

 

UNITED STATES BANKRUPTCY COURT  

NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 

 

IN RE:       CASE NO.  17-32256 

 

 ZHARKO MARK KALAJ 

  

DEBTOR 

 

 

_______________________________ 

 

 

MOTION TO SELL 338 N. CLIFF DRIVE 

PURUSANT TO 11 U.S.C. §363(b) SUBJECT TO ALL LIENS AND INTERESTS 

 
TO THE HONORABLE HARLIN D. HALE 

UNITED STATES BANKRUPTCY JUDGE 

 

Mark Kalaj, Debtor-in-Possession, files this Motion to Sell 338 N. Cliff Drive 

Pursuant to 11 USC §363(b) Free and Clear of All Liens and Interests (the “Motion”) 

and would respectfully show the Court as follows:   

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 

and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(1) and (b)(2)(A) and 

(N).  Venue is proper under 28 U.S.C. §§ 1408 and 1409. 

2. The Debtor filed its voluntary petition under Chapter 11 on June 6, 2017 

and has operated as a debtor-in-possession since that time. 
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3. This is not a motion to sell substantially all of the assets of the estate. 

4. One of the assets of the estate is a building situated on a 5 acre tract with 

the municipal address of 338 North Cliff Drive, in the City of Graham, Young County, 

Texas (“N. Cliff Property”)  and having the following legal description: 

 

 

Being 5.109 acres out of the Paul Pier Survey, Abstract No. 219 and the J.W. 

Manning Survey, Abstract No. 188, Young County, Texas. Said 5.109 acres also 

being part of a 5.0 acre tract and a .14 acre tract recorded in volume 843, page 20 

of the Deed Records of Young County, Texas. Said 5.109 acres being described in 

metes and bounds as follows: 

 

Beginning at a 3/8 inch spike set at the southwest corner of said 5.0 acre 

tract; 

 

Thence, in a northerly direction with the westerly line of said 5.0 acre tract 

the following calls: N 0°07´57´´E 233.0 feet to a 3/8 inch spike set for 

corner, S 89°52´03´´E 65.0 feet to a 3/8 inch spike set for corner, N 

0°07´57´´E 89.2 feet to a 3/8 inch spike set for corner and N 43°56´03´´ W 

143.7 feet to a 3/8 inch spike set for corner in the southeast railroad right-

of way line; 

 

Thence N 46°04´02´´E 455.7 feet with said right-of-way line to a 3/8 inch 

spike set for corner at the intersection of said railroad right-of-way line 

and the westerly right -of-way line of Cliff Drive; 

 

Thence in a southerly direction with said westerly right-of-way line of 

Cliff Drive the following calls: S 21°55´27´´E 99.95´ to a 3/8 inch spike 

set for angle point. S 13°50´23´´ E 206.98 feet to a 3/8 inch spike set for 

angle point and S 0°07´57´´ W 448.9 feet to a 3/8 inch spike set for 

corner; 

  

Thence N 89°52´03´´ W 380.0 feet with the south line of said 5.0 acre 

tract to the point of beginning containing 5.109 acres more or less.  
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5. The North Cliff Property has been aggressively marketed since August 

2017. The Debtor received one prior offer for the property for a higher purchase price, 

but the offer contained terms unfavorable to the Debtor. The Debtor countered with more 

favorable terms and the buyer did not respond.  

6. The Debtor proposes to sell the N. Cliff Property for $565,000 cash to a 

second buyer pursuant to the attached North Texas Commercial Association of Realtors 

Commercial Contract of Sale (Exhibit 1). The tax appraised value of the property is 

$466,800. 

7. The offer which formed the basis for the attached Contract of Sale is the 

highest and best offer for the property that the Debtor has received. 

8. The Contract of Sale was preceded by an arms-length negotiation wherein 

the Debtor was represented by Scott Axelrod, the realtor hired pursuant to Court Order. 

The buyer is wholly unrelated to the Debtor or to any person related to the Debtor. The 

buyer is not a creditor of the estate and was unknown to the Debtor prior to this offer. 

The contract has been negotiated in good faith. 

9. The N. Cliff Property is encumbered by a first lien deed of trust held by 

Graham Industrial Association in the amount of $448,515.96 and an unrecorded statutory 

lien in favor of IRS in the amount of $1155.78. 

10. From the proceeds of the sale the Debtor will make the following 

payments at the act of sale: 

a. Graham Industrial Association will be paid $448,515.96, which 

total may be modified by accrued interest, post-petition tax 

payments made by Graham Industrial Association and adequate 

protection payments made by the Debtor. 
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b. Internal Revenue Service in the amount of $1155.78. 

c. Henry S. Miller commission at 6% of sale price. 

d. Costs and other expenses normally paid in sales of this nature. 

 

11. The sale of the Property is based on the sound business judgment of the 

Debtor.  

12. A decision by a debtor-in-possession to sell property of the estate outside 

of the ordinary course of business must be based upon sound business 

judgment.1 Absent evidence to the contrary, courts defer to the business 

judgment of the debtor-in-possession.2 Court approval of the debtor’s 

business decision should not be withheld unless “the debtor’s judgment is 

clearly erroneous, too speculative, or contrary to the provisions of the 

Bankruptcy Code.”3 

13. This sale will permit the Debtor to satisfy the Order Lifting Stay relating 

to this property. The sale will fully pay the debtor’s largest creditor and 

provide operating capital to the debtor which will enable him to avoid a 

foreclosure, move, pay unsecured debt, market personal property of the 

estate or confirm a plan.  

14. The Debtor submits that with the above recited reasons, he has articulated 

a sufficient business justification for selling the property outside of the 

ordinary course.4 

                                                 
1 In re Cont’l Air Lines, Inc., 780 F.2d 1223, 1225 (5th Cir. 1986); In re Property Co. of Am. Joint Venture, 

110 B.R. 244, 247 (Bankr. N.D. Tex. 1990); In re Quality Beverage Co., 181 B.R. 887, 895 (Bankr. S.D. 

Tex. 1995); Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311 (5th Cir. 1985) 
2 GBL Holding, Co., Inc., 331 B.R. 251, 254 (N.D. Tex. 2005) 
3 Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1309 (C.A.5 (Tex.), 1985), citing Allied 

Technology, Inc v Brunemann, 25 B.R. 484, 485 (Bankr. S.D. Ohio, 1982). 
4 GBL Holding Company v Blackburn, 331 BR 251, 254 (Bankr. ND Tex., Dallas Division, 2005), citing 

Continental Airlines, 780 F.2d 1223, 1226 (5th Cir. 1986). 
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15. The Debtor submits that a sale of the Property is in the best interest of the 

estate and its creditors.  

16. Once a court is satisfied that there is a sound business justification for the 

proposed sale, the court must then determine whether (i) the debtor-in-

possession has provided the interested parties with adequate and 

reasonable notice, (ii) the sale price is fair and reasonable, and (iii) the 

purchaser is proceeding in good faith.5  

17. The Debtor has provided all creditors with adequate and reasonable notice. 

18. The proposed sale to the Buyer is subject to higher and better offers and 

the sale represents the highest and best offer the Debtor has received for 

the Property. 

19. The Debtor has negotiated the sale of the Property with the Buyer in good 

faith. Accordingly, the Debtor intends to request a finding that the Buyer 

is a good-faith purchaser entitled to the protections of § 363(m) of the 

Bankruptcy Code.  

20. The Debtor requests that the Court order that the 14-day stay under Fed. 

R. Bankr. P. Rule 6004(g) not apply so that the parties can proceed with 

closing immediately.  

  

                                                 
5 In re Betty Owens Sch., Inc., 1997 U.S. Dist. LEXIS 5877 (S.D.N.Y. April 16, 1997); accord, In re 

Delaware and Hudson Ry. Co., 124 B.R. 169 (D. Del. 1991); In re Decora Indus., Inc., Case No. 00-4459-

JJF, 2002 WL 32332749 at *3 (Bankr. D. Del. May 20, 2002) 
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WHEREFORE the Debtor would move the Court to approve the sale of the N. 

Cliff Property subject to outstanding liens and interests and for all other relief to which 

the Debtor may show himself to be entitled.  

 

 

Respectfully submitted by, 

 

s/  Charles R. Chesnutt 

 
CHARLES R. CHESNUTT, P.C. 

12222 Merit Drive, Suite 1200 

Dallas TX 75251-2217    Texas Bar 04186800 

_____________________ 

 

972.248.7000 

972.559.1872 (fax) 

cc@chapter7-11.com 

 
COUNSEL FOR MARK KALAJ 
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NOTICE OF RIGHT TO HEARING 

 

A HEARING MAY NOT BE CONDUCTED HEREON UNLESS A RESPONSE 

IS FILED WITH THE CLERK OF THE UNITED STATES BANKRUPTCY 

COURT AT (ADDRESS OF CLERK’S OFFICE) BEFORE CLOSE OF 

BUSINESS ON MARCH 26, 2018, WHICH IS TWENTY ONE (21) DAYS 

FROM THE DATE OF SERVICE HEREOF. 

 

ANY RESPONSE MUST BE FILED WITH THE CLERK, AND A COPY 

MUST BE SERVED UPON COUNSEL FOR THE MOVING PARTY PRIOR 

TO THE DATE AND TIME SET FORTH HEREIN. IF A RESPONSE IS 

FILED A HEARING WILL BE HELD WITH NOTICE TO (1) THE DEBTOR 

AND DEBTOR’S ATTORNEY; (2) THE OFFICE OF THE U.S. TRUSTEE; (3) 

ANY TRUSTEE AND THE TRUSTEE’S ATTORNEY; (4) THE MEMBERS 

OF ANY OFFICIAL COMMITTEE, OR THE ATTORNEY FOR ANY 

OFFICIAL COMMITTEE IF AN ATTORNEY HAS BEEN EMPLOYED; OR, 

IF THERE IS NO COMMITTEE, THE TWENTY (20) LARGEST 

UNSECURED CREDITORS; (5) ANY PARTY REQUESTING NOTICE; (6) 

ANY PARTY NAMED ON A COURT-APPROVED ALTERNATIVE 

SERVICE LIST; (7) THE RESPONDING PARTIES; AND (8) ANY OTHER 

AFFECTED ENTITY. 

 

IF NO HEARING ON SUCH NOTICE OR MOTION INITIATING A 

CONTESTED MATTER IS TIMELY REQUESTED, THE RELIEF 

REQUESTED SHALL BE DEEMED TO BE UNOPPOSED, AND THE COURT 

MAY ENTER AN ORDER GRANTING THE RELIEF SOUGHT OR THE 

NOTICED ACTION MAY BE TAKEN. 

 

 

Certificate of Service 

 

 The undersigned hereby certifies that on Wednesday, February 28, 2018 he 

caused a copy of the above and foregoing to be served on all those requesting service and 

on the following: 

 

Mark B. French 

1901 Central Drive, Suite 704 

Bedford TX 76021 

 

Michael W. Broome 

8625 Mid-Cities Blvd., Suite 300 

North Richland Hills TX 76182 

 

 

s/ Charles R. Chesnutt 
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