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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

 -------------------------------------------------------------------------------------------  x 

Chapter 11 
 
Case No. 10-14807 (SHL) 
 
 

In re 

ACORN ELSTON, LLC 

Debtor. 
 

:

:

:

: 

 -------------------------------------------------------------------------------------------  x 
 

STIPULATION, AGREEMENT AND ORDER BY AND AMONG  
ACORN ELSTON, LLC, ROAD BAY INVESTMENTS, LLC, AND JOHN B.  

COLEMAN, IN RESPECT OF (A) MOTION OF ROAD BAY INVESTMENTS,  
LLC FOR AN ORDER GRANTING RELIEF FROM THE AUTOMATIC  

STAY PURSUANT TO 11 U.S.C. § 362(D)(1) AND BANKRUPTCY RULE 4001; (B)  
DEBTOR’S SECOND MOTION, AS AMENDED, FOR AN ORDER EXTENDING ITS  
EXCLUSIVE PERIODS WITHIN WHICH TO FILE AND SOLICIT ACCEPTANCES  
OF ITS CHAPTER 11 PLAN; AND (C) CERTAIN MATTERS RELATED THERETO 

This Stipulation, Agreement and Order (the “Stipulation”) is made by and among 

(i) Acorn Elston, LLC, as debtor and debtor in possession in the above-referenced chapter 11 

case (the “Debtor”); (ii) Road Bay Investments, LLC (“Road Bay” or, the “Lender”), as 

successor to the interest of Allstate Life Insurance Company (“Allstate”) in that certain Mortgage 

Note, dated April 19, 2007 (the “Note”) and Mortgage, Assignment of Leases, Rents and 

Contracts, Security Agreement and Fixture Filing, dated as of April 19, 2007 (the “Mortgage”); 

and (iii) John B. Coleman, as guarantor of certain of the obligations of the Debtor pursuant to 

that certain Nonrecourse Carveout Guaranty Agreement, in favor of the Lender, dated April 19, 

1997 (“Coleman” and, together with the Debtor and the Lender, the “Parties”). 

A. General Background 

WHEREAS, on September 11, 2010 (the “Commencement Date”), the Debtor 

filed a voluntary petition for relief (the “Bankruptcy Case”) under chapter 11 of title 11 of the 
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United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the 

Southern District of New York (the “Court”); 

WHEREAS, the Debtor remains a debtor in possession pursuant to section 

1107(a) and 1108 of the Bankruptcy Code, provided that, since the Commencement Date, the 

Debtor’s assets have remained in the possession, custody, and control of, and continue to be 

managed and operated by, the receiver appointed by the Circuit Court of Cook County, Illinois 

County Department, Chancery Division (the “Illinois Court”), C. Michelle Panovich of Mid-

America Asset Management, Inc. (the “Receiver”), pursuant to an order of the Illinois Court 

dated May 15, 2009 (the “Receiver Order”); 

WHEREAS, as of the date hereof, no trustee, examiner, or statutory committee of 

unsecured creditors has been appointed in the Bankruptcy Case;  

WHEREAS, the Debtor owns the real property, together with the buildings and 

improvements thereon, commonly known as Elston Plaza Shopping Center, located in Chicago, 

Illinois (“Elston Plaza”); 

WHEREAS, on April 19, 2007, pursuant to the Mortgage, the Debtor pledged to 

the Lender Elston Plaza and certain related assets, all as more particularly described in the 

Mortgage (collectively, the “Collateral”); 

WHEREAS, in connection with the execution of the Note and the Mortgage, on 

April 19, 1997, Coleman, sole shareholder and managing member of the Debtor, executed in his 

individual capacity that certain Nonrecourse Carveout Guaranty Agreement, in favor of the 

Lender, dated April 19, 1997 (the “Guaranty” and, the Guaranty together with the Note, the 

Mortgage, and all documents related thereto or executed in connection therewith, the “Loan 

Documents”);  
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WHEREAS, on or about September 25, 2009, Allstate assigned to its affiliate, 

Road Bay, the Loan Documents and all rights and its claims thereunder, and as of the date 

hereof, Road Bay has not sold, assigned, or otherwise transferred to any third party any portion 

of such claims; 

WHEREAS, in addition to the claims of Road Bay under the Loan Documents, 

Road Bay also has acquired a total of nine (9) general unsecured trade claims against the Debtor, 

and as of the date hereof, Road Bay has not sold, assigned, or otherwise transferred to any third 

party any portion of any such claims; 

B. Debtor’s Authorization to Use Cash Collateral 

WHEREAS, on January 19, 2011, the Court entered the Order (I) Authorizing the 

Use of Cash Collateral Nunc Pro Tunc to the Petition Date, (II) Granting Adequate Protection, 

(III) Modifying the Automatic Stay, (IV) Granting Relief Under Section 543(d) of the 

Bankruptcy Code Nunc Pro Tunc to the Petition Date and (V) Granting Related Relief [Docket 

No. 41] (as amended, extended, or supplemented from time to time, and as may be further 

amended, extended, or supplemented, the “Cash Collateral Order”); 

WHEREAS, pursuant to the Cash Collateral Order currently in effect, the Debtor 

is authorized to use the Lender’s cash collateral through and including August 31, 2011, subject 

to the agreed budget attached to the Cash Collateral Order, and the other terms and provisions of 

the Cash Collateral Order; 

C. Debtor’s Motion to Extend Exclusive Periods 

WHEREAS, pursuant to section 1121(b) of the Bankruptcy Code, the Debtor’s 

initial exclusive period in which to file a chapter 11 plan was to expire on January 10, 2011 (the 

“Exclusive Filing Period”), and the Debtor’s initial exclusive period in which to solicit 
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acceptances of such plan was to expire on March 10, 2011 (the “Exclusive Solicitation Period” 

and, together with the Exclusive Filing Period, the “Exclusive Periods”); 

WHEREAS, by successive motions of the Debtor and pursuant to corresponding 

orders of the Court, the Exclusive Periods have been extended on several occasions; 

WHEREAS, on February 28, 2011, the Debtor filed with the Court a motion 

seeking a further extension of its Exclusive Periods [Docket No. 55] (as subsequently amended 

and as may be further amended, the “Second Exclusivity Motion”); 

WHEREAS, on March 10, 2011, the Lender filed with the Court an objection to 

the Second Exclusivity Motion [Docket No. 60] (the “Exclusivity Objection”); 

WHEREAS, pursuant to an order of the Court dated March 9, 2011, the Court 

extended the Exclusive Filing Period and extended, to the extent necessary to avoid its 

expiration, the Exclusive Solicitation Period, “until an order is entered by the [Bankruptcy] Court 

disposing of the [Second Exclusivity] Motion” [See Docket No. 58 at 1-2]; 

WHEREAS, the Debtor has adjourned the hearing on the Second Exclusivity 

Motion to August 19, 2011 at 10:00 a.m. (Eastern Standard Time), and the Lender has consented 

to such adjournment; 

D. Lender’s Motion for Relief from the Automatic Stay 

WHEREAS, on April 7, 2011, the Lender filed with the Court the Motion of Road 

Bay Investments LLC for an Order Granting Relief from the Automatic Stay Pursuant to 11 

U.S.C. § 362(d)(1) and Bankruptcy Rule 4001 [Docket No. 73] (the “Lift Stay Motion”); 

WHEREAS, on May 3, 2011, the Debtor filed with the Court its Objection to the 

Lift Stay Motion [Docket No. 88] (the “Lift Stay Objection”);  
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WHEREAS, the Lender has adjourned the hearing on the Lift Stay Motion to 

August 19, 2011 at 10:00 a.m. (Eastern Standard Time), and the Debtor has consented to such 

adjournment; 

WHEREAS, subsequent to the filing of the Lift Stay Motion, the Lift Stay 

Objection, the Second Exclusivity Motion, and the Exclusivity Objection, the Debtor, the 

Lender, and Coleman, engaged in extensive, good faith, arm’s length negotiations in an effort to 

consensually resolve the Lift Stay Motion and the Second Exclusivity Motion, and certain other 

related matters (all such matters, the “Disputed Matters”), and through such efforts and 

negotiations, the Parties have reached agreement regarding a proposed resolution of the Disputed 

Matters, which agreement is embodied in that certain Acorn Elston/Road Bay Term Sheet, dated 

August 18, 2011 (the “Term Sheet”), a copy of which is attached hereto as Exhibit 1, and which, 

upon entry by the Court of this Stipulation, shall fully and finally resolve the Disputed Matters; 

NOW, THEREFORE, in consideration of the foregoing recitals, and the 

covenants and conditions contained herein, the receipt and sufficiency of which is hereby 

acknowledged, the Parties hereby agree as follows: 

A. Cash Collateral, Lift Stay Motion, Second Exclusivity Motion 

1. Upon the date that the Court “so orders” this Stipulation (such date, the 

“Stipulation Entry Date”), the Lift Stay Motion and the Exclusivity Motion are hereby adjourned 

sine die. 

2. Upon the Stipulation Entry Date, the Debtor’s Exclusive Periods are 

hereby extended through and including the earlier of (i) the Sale Process End Date (as defined 

below), and (ii) the Early Termination Date (as defined below). 

3. Upon the Stipulation Entry Date, the Cash Collateral Order, with a budget 

to be agreed to by and among the Parties and the Receiver, shall be and hereby is deemed (i) 
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extended through and including the earlier to occur of (A) the Sale Process End Date, (B) the 

Early Termination Date, and (C) the occurrence of any Event of Default contained in the Cash 

Collateral Order, subject to the terms and provisions of the Cash Collateral Order; (ii) amended 

to provide that no adequate protection payments or other monies received by the Lender prior to 

or during the Bankruptcy Case shall reduce the Settlement Payment (as defined below); and (iii) 

modified to provide that the occurrence of any of the Events of Default set forth in Section 13(e) 

of the Cash Collateral Order shall automatically trigger the Lender’s right to exercise its rights 

and remedies under the Cash Collateral Order, and under this Stipulation, without any notice 

being required or any notice or cure period having expired. 

B. Milestone Schedule 

4. The Debtor shall comply with the following milestones (each, a 

“Milestone”) unless waived in writing by the Lender in its sole and absolute discretion, it being 

acknowledged by the Debtor, its estate, and Coleman that time is of the essence with respect to 

each and every Milestone: 

(a) As of August 8, 2011, (the “Settlement Date”), the Debtor shall pursue 

(and, to the extent already in process, continue to pursue) the marketing of substantially all of the 

Debtor’s assets (collectively, the “Assets”) to prospective purchasers (collectively, the 

“Prospective Purchasers”); 

(b) Within forty-five (45) days after the Settlement Date (i.e., on or before 

September 22, 2011), the Debtor shall have (i) selected the Prospective Purchaser offering the 

best and highest aggregate purchase price for the Assets (such Prospective Purchaser, the 

“Successful Purchaser”), which aggregate purchase price (the “Sale Price”) shall be in an amount 

not less than $16,850,000 (it being understood by and among the Parties that, in the event the 

Sale Price equals or exceeds $17.4 million, and as of the Closing the Lender has not received the 
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Jewel Release (as defined below), then $400,000 of the Sale Price payable by the Successful 

Purchaser in accordance with Paragraph 8 hereof (not constituting Excess Sale Proceeds (as 

defined below) due to the Lender) shall be used to fund the Jewel Escrow upon the Closing); (ii) 

executed a binding term sheet with the Successful Purchaser with respect to the sale of the Assets 

at the Sale Price (the “Sale”), subject to due diligence and other standard contingencies; and (iii) 

if and to the extent that the proposed Sale of the Assets to the Successful Purchaser contemplates 

the provision of third-party financing, received an executed commitment letter(s) from a 

financial institution(s) with respect to any such contemplated third-party financing, subject to 

due diligence and other standard contingencies. 

(c) Within sixty (60) days after the Settlement Date (i.e., on or before October 

7, 2011), the Debtor shall have filed with the Court a motion consistent with the terms hereof, 

satisfactory to the Debtor and Coleman, and reasonably satisfactory to the Lender (the “Sale 

Motion”), seeking entry of the Sale Order; 

(d) Within ninety (90) days after the Settlement Date (i.e., on or before 

November 7, 2011), (i) the Debtor shall have filed with the Court the definitive documentation 

evidencing (A) the proposed Sale to the Successful Purchaser, executed by the Debtor and the 

Successful Purchaser, and (B) the proposed funding of the Jewel Escrow, executed by the person 

or entity to provide such funding, in each case consistent with the Term Sheet and this 

Stipulation, satisfactory to the Debtor and Coleman, and reasonably satisfactory to the Lender 

(the “Definitive Documentation”); and (ii) the Successful Purchaser shall have completed all of 

its due diligence with respect to the proposed Sale, or if the Successful Purchaser has not 

completed its due diligence with respect to the proposed Sale as of such date, the Successful 

Purchaser shall have waived its right to terminate the Definitive Documentation on account of 

any such outstanding due diligence;  
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(e) Within five (5) business days after the date upon which the Definitive 

Documentation is filed with the Court, or if the Court is not available to hear the Sale Motion on 

such date, then the next available date upon which the Court is available to hear the Sale Motion, 

the Court shall have approved the Sale, and shall have entered the Sale Order; and 

(f) Within fifteen (15) days after entry of the Sale Order by the Court, but in 

no event later than November 30, 2011, the consummation of the Sale (the “Closing”) shall have 

occurred (such date, the “Sale Process End Date”). 

5. Upon the earlier of 12:01 a.m. (Eastern Standard Time) on (i) the first 

calendar day after the Sale Process End Date, in the event the Closing has not then occurred, or 

(ii) the fourth (4th) business day following the date upon which the Lender delivers to the Debtor, 

with copies to the Debtor’s undersigned counsel and the Office of the United States Trustee for 

the Southern District of New York (and a copy filed by the Lender substantially simultaneously 

with the Court), written notice of the alleged failure by the Debtor to satisfy any Milestone, or 

any other alleged breach by the Debtor or Coleman of the Term Sheet or this Stipulation (such 

date, the “Early Termination Date”), (A) the Debtor’s Exclusive Periods shall automatically 

terminate; (B) the Debtor and Coleman shall each be deemed to have agreed that the Lender is 

entitled to allowed claims against the Debtor’s estate for, and the indefeasible payment of, the 

full amount of the Lender’s claims under the Loan Documents, including, without limitation, the 

Lender Asserted Claim (as defined in the Cash Collateral Order), all outstanding principal, 

interest, fees, charges and costs, including fees and costs of professionals and advisors, without 

defense, offset or counterclaim (such claim, including, without limitation, the Lender Asserted 

Claim (the “Full Lender Claim”)); (C) the Debtor and Coleman shall be deemed to have 

consented to entry of an order by the Court, in the form attached to the Term Sheet as Exhibit E1 

or Exhibit E2 (whichever the Lender elects, in its sole discretion) and made a part of the Term 
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Sheet and this Stipulation, providing for, as selected by the Lender, (i) modification of the 

automatic stay to permit the Lender immediately to exercise all applicable remedies, including, 

without limitation, foreclosure, without defense, offset, or counterclaim, and/or (ii) the sale of the 

Assets to the Lender (or its assignee) free and clear of liens, interests and claims pursuant to 

section 363 of the Bankruptcy Code pursuant to a credit bid by the Lender in the amount of 

$16,850,000; (D) the Debtor and Coleman shall be deemed to have consented to the Receiver 

delivering to the Lender, at the Lender’s direction, all Cash Collateral (as defined in the Cash 

Collateral Order) in the Receiver’s possession at that time, net of monthly operating expenses 

reflected in the budget approved by the Lender, and continuing to deliver Cash Collateral (as 

defined in the Cash Collateral Order) to the Lender in accordance with the terms of the Receiver 

Order; and (E) the Debtor and Coleman shall be deemed to have consented to the entry by the 

Illinois Court, at the Lender’s request, of a foreclosure order in the form attached to the Term 

Sheet as Exhibit F, and made a part of the Term Sheet and this Stipulation, and shall be 

prohibited from asserting, and shall be deemed to have waived, any objection to the Lender’s 

foreclosure in respect of any or all of the Debtor’s Assets.  For the avoidance of doubt, upon the 

earlier of the Sale Process End Date and the Early Termination Date, Coleman shall be deemed 

to have waived, in his individual capacity, any and all objections or defenses to any or all of the 

remedies and actions of the Lender set forth in the Term Sheet or provided herein, provided, 

however, that neither Coleman nor the Lender has or shall be deemed to have waived any rights 

or defenses that may currently exist under applicable non-bankruptcy law to contest the 

enforceability of the Guaranty, and any and all such rights and defenses are fully reserved and 

preserved.  

6. In the event of a failure by the Debtor or Coleman (as applicable) to 

(i) remit the Settlement Payment (as defined below) to the Lender; (ii) deliver the Lender 
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Release (as defined below) to the Lender; (iii) deliver the Jewel Escrow and Indemnity (as 

defined below) to the Lender; or (iv) timely satisfy each of the Milestones in accordance with 

this Stipulation, or in the event the Debtor fails to comply with any of its other obligations under 

the Term Sheet or this Stipulation, then all of the Lender’s rights in respect of the Debtor, the 

Assets, Coleman, and any other entity are fully reserved and preserved, the Lender shall not be 

bound by its undertakings in the Term Sheet and this Stipulation (other than as set forth in 

Paragraph 5 above, and the section of the Term Sheet captioned “Failure to Timely Meet 

Conditions”), the Lender shall not be required to deliver the Debtor Release (as defined below) 

or the Coleman Release (as defined below), and the provisions of the Term Sheet and this 

Stipulation shall not prejudice or be used against the Lender in any way in any proceeding or 

otherwise.  For the avoidance of doubt, in the event such a failure occurs, the Debtor and 

Coleman will, nonetheless, be bound by their respective covenants and obligations contained in 

the Term Sheet and this Stipulation. 

C. Sale Order 

7. The order entered by the Court approving the Sale (the “Sale Order”) shall 

(i) be consistent with the terms of the Term Sheet and this Stipulation; (ii) contain (among other 

terms) the provisions set forth on Exhibit D to the Term Sheet; (iii) be satisfactory to the Debtor 

and Coleman; and (iv) be reasonably satisfactory to the Lender.  Further, the Sale Order shall 

provide for, among other things, (i) the Sale of the Assets to the Successful Purchaser by private 

sale pursuant to section 363(b) of the Bankruptcy Code, free and clear of all liens, interests and 

claims (except as otherwise provided in the Definitive Documentation), with such liens, interests, 

and claims to attach to the proceeds of the Sale pursuant to and in accordance with the 

Bankruptcy Code; (ii) assumption and assignment of all executory contracts and unexpired leases 

of the Debtor to the Successful Purchaser; (iii) direct payment, upon Closing, by the Successful 
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Purchaser to the Lender of cash equal to the amount of the Settlement Payment (as defined 

below), in full and final settlement, satisfaction, and discharge of any and all claims of the 

Lender against the Debtor, its estate, and Coleman, including, without limitation, any and all 

claims relating to the Note, the Mortgage, the Guaranty, any of the other Loan Documents, 

and/or Elston Plaza; (iv) release by the Lender of its security interests arising under the 

Mortgage; (v) effectuation of the Jewel Escrow and Indemnity (as defined below), and the 

Lender Release (as defined below); and (vi) effectuation of the Debtor Release (as defined 

below) and the Coleman Release (as defined below).  

8. The “Settlement Payment” referenced in Paragraph 6 above and elsewhere 

in this Stipulation, and the corresponding provisions of the Term Sheet, which shall be 

incorporated into the Sale Order, means indefeasible payment from the Successful Purchaser to 

the Lender, upon Closing, by wire transfer of immediately available funds, of cash equal to the 

amount of $16,850,000, plus (ii) solely in the event the Sale Price exceeds $16,850,000 (any 

such amount in excess of $16,850,000, the “First Excess Sale Proceeds Amount”), one hundred 

percent (100%) of the First Excess Sale Proceeds Amount up to $17,000,000, plus (iii) solely in 

the event the Sale Price exceeds $17,400,000 (any such amount in excess of $17,400,000, the 

“Second Excess Sale Proceeds Amount” and, together with the First Excess Sale Proceeds 

Amount, the “Excess Sale Proceeds”), fifty percent (50%) of the Second Excess Sale Proceeds 

Amount, plus (iv) any and all Adequate Protection Payments (as defined in the Cash Collateral 

Order) accrued but unpaid (including prorated portions thereof) as of the Closing; provided, for 

the avoidance of doubt, notwithstanding anything in the Term Sheet or this Stipulation to the 

contrary, (i) the First Excess Sale Proceeds Amount shall be triggered only in the event the Sale 

Price exceeds $16,850,000; (ii) the Second Excess Sale Proceeds Amount shall be triggered only 

in the event that the Sale Price exceeds $17,400,000; (iii) the Settlement Payment shall not 
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exceed the Full Lender Claim; and (iv) to the extent, if any, that the Settlement Payment exceeds 

the Full Lender Claim, such excess amount shall be paid by the Successful Purchaser to, and 

retained by, the Debtor. 

9. The “Lender Release” referenced in Paragraph 6 above and elsewhere in 

this Stipulation, and the corresponding provisions of the Term Sheet, which shall be incorporated 

into the Sale Order, means a full release, waiver, and discharge of liability given by each of the 

Debtor, its estate (binding on all parties in interest including, without limitation, any chapter 7 or 

chapter 11 trustee appointed in the Bankruptcy Case), and Coleman, including, without 

limitation, in Coleman’s capacity as managing member and shareholder of the Debtor and in 

Coleman’s capacity as personal guarantor of certain of the obligations of the Debtor pursuant to 

the Guaranty, in favor of the Lender and its current and former officers, directors, employees, 

members, affiliates, advisors, attorneys, investors, professionals, accountants, investment 

bankers, consultants, agents and other representatives (including their respective current and 

former officers, directors, employees, members, affiliates, advisors, professionals and other 

representatives) of such entities (collectively, the “Lender Released Parties”) from any claims 

(including any avoidance claims arising under Chapter 5 of the Bankruptcy Code or otherwise), 

obligations, suits, judgments, damages, demands, debts, rights (including any right to surcharge 

the Lender’s Collateral), causes of action and liabilities, whether liquidated or unliquidated, fixed 

or contingent, matured or unmatured, known or unknown, foreseen or unforeseen, then existing 

or thereafter arising, in law, equity or otherwise, that are based in whole or in part on any act, 

omission, transaction or other occurrence in any way related to the Debtor, Coleman, the 

Bankruptcy Case, the Assets, the Sale Order and/or the subject matter of, or the transactions or 

events giving rise to, any claim or interest that is treated in the Sale Order that any such releasing 

entity or individual has, had or may have (collectively, the “Released Matters”). 
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10. The “Debtor Release” referenced in Paragraph 6 above and elsewhere in 

this Stipulation, and the corresponding provisions of the Term Sheet, which shall be incorporated 

into the Sale Order, means a full release, waiver and discharge of liability given by the Lender  

and Allstate, and any entity controlling, controlled by, or under common control with the 

foregoing, and the employees, officers, directors, and shareholders of the foregoing (collectively, 

the “Lender Releasing Parties”), to the Debtor, its estate, and to the current and former officers, 

directors, employees, members, affiliates, advisors, attorneys, investors, professionals, 

accountants, investment bankers, consultants, agents, and other representatives (including their 

respective current and former officers, directors, employees, members, affiliates, advisors, 

professionals and other representatives) of the foregoing, with respect to the Released Matters. 

11. The “Coleman Release” referenced in Paragraph 6 above and elsewhere in 

this Stipulation, and the corresponding provisions of the Term Sheet, which shall be incorporated 

into the Sale Order and, in addition, delivered by the Lender and Allstate (on behalf of 

themselves) to Coleman simultaneously with the Closing in accordance with Paragraph 14 hereof 

and the corresponding provision of the Term Sheet, means a full release, waiver and discharge of 

liability given by the Lender and Allstate (on behalf of themselves) to Coleman, and the current 

and former advisors, attorneys, professionals, accountants, investment bankers, consultants, 

agents, and other representatives (including their respective current and former officers, 

directors, employees, members, affiliates, advisors, professionals and other representatives) of 

Coleman, with respect to the Released Matters including, without limitation, the Guaranty (it 

being understood by and among the Parties that the Coleman Release to be effectuated pursuant 

to the Sale Order shall be provided by and on behalf of all of the Lender Releasing Parties in 

favor of Coleman). 
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12. The “Jewel Escrow and Indemnity” referenced in Paragraph 6 above and 

elsewhere in this Stipulation, and the corresponding provisions of the Term Sheet, which shall be 

incorporated into the Sale Order, means (i) the deposit in escrow upon the Closing pursuant to an 

escrow agreement in substantially the form attached as Exhibit B to the Term Sheet and made a 

part of the Term Sheet and this Stipulation (the “Jewel Escrow”), by the Successful Purchaser, or 

Coleman, of cash in the amount of $400,000 (it being understood by and among the Parties that, 

in the event the Sale Price equals or exceeds $17.4 million, and as of the Closing the Lender has 

not received the Jewel Release (as defined below), then $400,000 of the Sale Price payable by 

the Successful Purchaser in accordance with Paragraph 8 hereof (not constituting Excess Sale 

Proceeds due to the Lender) shall be used to fund the Jewel Escrow upon the Closing), and (ii) 

the indemnity agreement substantially in the form attached as Exhibit A to the Term Sheet and 

made a part of the Term Sheet and this Stipulation, by the Debtor and Coleman, to indemnify the 

Lender and hold the Lender harmless from, any and all claims that Jewel Food Stores, Inc. 

(“Jewel”) may have against the Lender arising from and after the date hereof under Section 2.A. 

of that certain Settlement Agreement, dated August 14, 2009, between Jewel and Allstate (the 

“Jewel Settlement Agreement”) including, without limitation, any damages, costs and expenses 

associated therewith whether or not arising under Section 2.A. of the Jewel Settlement 

Agreement (the “Jewel Indemnity” and, such claims subject to the Jewel Indemnity, the “Subject 

Jewel Claims”); provided, the Jewel Indemnity does not and shall not be deemed to apply to, and 

the Subject Jewel Claims do not and shall not be deemed to include, any and all claims of Jewel 

(i) which accrue in the event that the Lender acquires title to Elston Plaza by way of foreclosure 

or deed-in-lieu of foreclosure, or (ii) in respect of a failure by the Lender to remit the funds 

contained in the Jewel Escrow to pay the Settlement Payment (as defined in the Jewel Settlement 

Agreement) to Jewel, in the event that, upon Closing of the Sale, such payment is due to Jewel in 
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accordance with Section 2.A. of the Jewel Settlement Agreement; provided further, that, 

pursuant to the Jewel Escrow and the Sale Order, all cash remaining in the Jewel Escrow shall be 

released to (i) the Debtor or its assignee upon receipt by the Lender of a full release, waiver and 

discharge of all Subject Jewel Claims that Jewel might have in respect of the Lender Released 

Parties, including, without limitation, any and all claims of Jewel against the Lender arising 

under Section 2.A. of the Jewel Settlement Agreement, such release to be in substantially the 

form of Exhibit C to the Term Sheet and made a part of the Term Sheet and this Stipulation (the 

“Jewel Release”), and the payment of all amounts due to the Lender under the Jewel Indemnity, 

or (ii) Jewel, if required by Jewel as a condition to its delivery of the Jewel Release to the 

Lender. 

13. In accordance with the terms of the Term Sheet and this Stipulation, the 

Lender shall accept, in full and final settlement and satisfaction of any and all of its claims 

against the Debtor and Coleman, including, without limitation, any and all of its claims under the 

Loan Documents, all, but not less than all, of the Settlement Payment, the Lender Release, and 

the Jewel Escrow and Indemnity, provided that (i) each and every Milestone is timely satisfied in 

accordance with the Term Sheet and this Stipulation; and (ii) the Settlement Payment, the Lender 

Release, the Jewel Escrow, and the Jewel Indemnity are received by the Lender, by no later than 

the Sale Process End Date, time being of the essence in all respects for all purposes hereunder 

and under the Term Sheet.   

D. Certain Conditions Precedent to Closing of the Sale 

14. The conditions precedent to the Closing shall include:  (i) the Sale Order 

shall (A) have been entered by the Court; (B) have become effective in accordance with its 

terms; and (C) not have been reversed, stayed, or modified, and the time period applicable with 

respect to the initiation of any appeal or motion for reconsideration or vacatur of the Sale Order 
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shall have expired (and no such appeal or motion shall be pending); (ii) all actions, documents, 

and agreements necessary to consummate the Sale shall have been executed; and (iii) the Cash 

Collateral Order shall be in full force and effect immediately prior to the Closing, shall not have 

terminated, and there shall be no ongoing Event of Default thereunder.  For the avoidance of 

doubt, contemporaneously with the Closing, the Lender and Allstate (on behalf of themselves) 

shall deliver the fully-executed and effective Coleman Release to Coleman.  Such effectuation of 

the Coleman Release by the Lender and Allstate shall be separate from, and in addition to, the 

effectuation of the Coleman Release by the Lender Releasing Parties provided in the Sale Order. 

E. Further Assurances 

15. The Parties shall execute and deliver such additional documents, 

instruments, conveyances, and assurances, and take such further actions, as may be reasonably 

requested by either Party to carry out the provisions of the Term Sheet and this Stipulation, and 

to give effect to the transactions contemplated under the Term Sheet and this Stipulation.  No 

Party shall take any action in the Court or any other court, that is or would be inconsistent with 

the provisions of the Term Sheet and this Stipulation.  The Debtor and Coleman agree that the 

Assets shall not be sold or transferred other than in accordance with the terms of the Term Sheet 

or this Stipulation.  For the avoidance of doubt, the Sale to the Successful Purchaser shall not 

directly or indirectly be structured to avoid or reduce any benefits to which the Lender is entitled 

under the Term Sheet or this Stipulation, including, without limitation, amounts that would 

comprise the First Excess Sale Proceeds Amount or the Second Excess Sale Proceeds Amount. 

F. Miscellaneous 

16. Neither the Term Sheet, this Stipulation, nor the settlement provided for 

therein and herein, nor any statement made, action or position taken, or document prepared or 

executed in connection with the negotiation, execution or implementation of the Term Sheet or 
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this Stipulation, shall be deemed to be, or construed as, an admission by any Party of any 

liability, wrongdoing, act or matter or that any claim or defense has or lacks merit. 

17. This Stipulation contains the entire stipulation by and between the Parties 

with respect to the subject matter hereof, and all prior understandings or stipulations, if any, are 

merged into this Stipulation.  This Stipulation shall not be modified, altered or amended without 

the proper written consent of all Parties hereto. 

18. This Stipulation shall be governed by and construed in accordance with 

the laws of the State of New York, without regard to principles of conflicts of laws. 

19. For purposes of construing this Stipulation, none of the Parties shall be 

deemed to have been the drafter of this Stipulation. 

20. In the event of any inconsistency between the Term Sheet and this 

Stipulation, the terms and provisions of this Stipulation shall control. 

21. This Stipulation may be executed in counterparts, each of which when so 

executed shall be deemed to be an original and all of which when taken together shall constitute 

one and the same Stipulation.  Facsimile or other electronic copies of signatures on this 

Stipulation are acceptable, and a facsimile or other electronic copy of a signature on this 

Stipulation is deemed an original.  

22. Each person signing this Stipulation represents and warrants that he or she 

has been duly authorized and has the requisite authority to execute and deliver this Stipulation on 

behalf of the Parties on whose behalf this Stipulation is executed and to bind the respective 

Parties to the terms and conditions of this Stipulation.  This Stipulation shall be binding upon all 

successors and assigns of each of the Parties to this Stipulation. 
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23. Each of the Parties agrees to submit to the jurisdiction of the Court for any 

action to enforce or interpret this Stipulation, the Term Sheet or any of the Exhibits attached to 

the Term Sheet.   

24. Except as otherwise provided herein in connection with the Settlement 

Date, this Stipulation, and the obligations of the Parties hereunder, shall be effective upon the 

Stipulation Entry Date. 
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IN WITNESS WHEREOF and in agreement herewith, the Parties, as with respect 
to the Debtor and the Lender by and through their undersigned counsel, and as with respect to 
Coleman on behalf of himself, have executed and delivered this Stipulation as of the date set 
forth below.   
 

Dated: August 18, 2011 
New York, New York 
 

CADWALADER, WICKERSHAM & TAFT LLP 
 
 /s/ John J. Rapisardi    
John J. Rapisardi 
Zachary H. Smith 
One World Financial Center 
New York, New York  10281 
Telephone:  (212) 504-6000 
Facsimile:  (212) 504-6666 
 
Attorneys for the Debtor and Debtor in Possession 

BINGHAM McCUTCHEN LLP 
 
/s/ Jonathan B. Alter    
Ronald J. Silverman 
Jonathan B. Alter 
Carol Weiner Levy 
399 Park Avenue 
New York, New York 10022 
Telephone: (212) 705-7000 
Facsimile: (212) 752-5378 
 
Attorneys for Road Bay Investments, LLC 

 
JOHN B. COLEMAN 
 
/s/ John B. Coleman    
John B. Coleman, in his individual capacity 
 

 

 

 

SO ORDERED by the Court this 23rd day of August, 2011. 

  
/s/ Sean H. Lane 
 HONORABLE SEAN H. LANE 
 UNITED STATES BANKRUPTCY JUDGE 



Exhibit 1

Term Sheet
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