
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
 
IN RE: UNITED PLASTIC 
RECYCLING, INC.   

 
) 
) 
) 
) 

 
 
CASE NO.: 2:17-CV-701-WKW 
                    [WO]

MEMORANDUM OPINION AND ORDER 
 

In its September 29, 2017 Memorandum Decision, the bankruptcy court 

determined that Gilpin Givhan, P.C. (“Gilpin”) was entitled to far less compensation 

than it requested for its role as special counsel.  Gilpin ultimately requested 

$110,151.00 in professional fees, and the court reduced that amount by 35%, 

resulting in an award of $71,598.00.  Gilpin now seeks leave to file an interlocutory 

appeal challenging the bankruptcy court’s decision, asking this court to reverse the 

bankruptcy court’s limitation on Gilpin’s professional fee award for its work as 

special counsel.  Because Gilpin cannot show that this case warrants interlocutory 

review, its Motion for Allowance of Leave to Appeal (Doc. # 1-3) is due to be 

denied.   

I.  JURISDICTION AND VENUE 
 

 The court has jurisdiction to review the Order of the bankruptcy court under 

28 U.S.C. § 158(a), which provides district courts with jurisdiction “to hear appeals 

. . . with leave of the court, from interlocutory orders and decrees, of bankruptcy 
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judges.”  Venue is proper because an appeal “shall be taken only to the district court 

for the judicial district in which the bankruptcy judge is serving.”  Id.     

II.  FACTS AND PROCEDURAL HISTORY 
 

In 2014 and through the first nine months of 2015, United Plastic Recycling, 

Inc. and United Lands, LLC (collectively, “United”) experienced more than $2 

million in operating losses in addition to significant losses resulting from the 

decrease in value of United’s inventory.  (Dec. at 3.)1  United owed Renasant Bank 

approximate $7.3 million, and Renasant held mortgages and security interests in 

substantially all of United’s property.  (Dec. at 3.)  The loan became due on 

September 15, 2015.  (Dec. at 3.)  On September 23, 2015, United’s majority owner 

and manager took his life, resulting in a $6 million insurance policy payout to 

United.  (Dec. at 4.)  On October 16, 2015, United, with a new manager, filed 

petitions for bankruptcy pursuant to Chapter 11 of the Bankruptcy Code, which the 

bankruptcy court later consolidated for joint administration on November 20, 2015.  

(Dec. at 2.)   

Gilpin made its Application for Employment of Professional Persons on 

October 30, 2015, and the bankruptcy court appointed it special counsel on 

                                                           
1 Because Gilpin failed to include the bankruptcy court’s Memorandum Decision in its 

motion for leave to appeal as required by Federal Rule of Bankruptcy Procedure 8004(b)(1)(E), 
this court will cite to the decision in this manner.   
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November 20, 2015, (Doc. # 1-3, at 1), because of its familiarity with United and 

United’s business operations.  (Dec. at 8.)  According to Gilpin, it provided 

“substantial legal services . . . to both developer [and] buyer” and “provide[d] access 

to due diligence in the process.”  (Doc. # 1-3, at 2.)    

Eventually, on January 4, 2017, the bankruptcy court entered a final order 

approving the sale of substantially all of United’s assets.  (Doc. # 1-3, at 2.)  On 

January 24, 2017, Gilpin submitted its Application to Approve Professional Fees and 

Expenses, requesting $130,191.91 under 11 U.S.C. § 330.  (Doc. # 1-3, at 2; see Dec. 

at 5.)  It later “clarified” its application, (Doc. # 1-3, at 2), to change the total to 

$119,965.75 in professional fees before later decreasing that amount by 10% in 

response to the bankruptcy court’s concerns.  (Dec. at 9.) 

In its decision issued on September 29, 2017, the bankruptcy court further 

reduced Gilpin’s professional fee award, cutting the amount by an additional 35% 

to bring the total to $71,598.00.  (Dec. at 10.)  The bankruptcy court criticized 

Gilpin’s work, specifically noting how it found much of Gilpin’s work to be 

unnecessary:  

It appears that much of Gilpin’s work was done under the assumption 
that work necessary in the sale of a corporation outside of § 363 is also 
necessary in a § 363 sale.  This is a false assumption; thus, much 
unnecessary work was done and a significant reduction in fees is 
appropriate.  
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Second, in reviewing Gilpin’s application, the Court detects little or no 
attempt to avoid duplicating efforts of Memory and Day, counsel for 
the Debtor. . . .  Gilpin should have been selling assets, not flyspecking 
loan documents and the file. 
 

(Dec. at 9.)  Because so much of Gilpin’s work did not advance the sale of the 

assets—the reason United hired Gilpin—the court saw fit to reduce Gilpin’s award 

by 35%.  (Dec. at 10.)  See Loranger v. Stierheim, 10 F.3d 776, 783 (11th Cir. 1994) 

(The court “need not engage in an hour-by-hour analysis.  Rather, once the district 

court determines how many hours were actually devoted to the conduct of the federal 

litigation, it may then reduce that figure in gross if a review of the . . . fee request 

warrants such a reduction.”). 

 Subsequently, Gilpin filed this Motion for Allowance of Leave to Appeal the 

bankruptcy court’s interlocutory order in accordance with 28 U.S.C. § 158(a).     

III.  STANDARD OF REVIEW 
 

 “Because 28 U.S.C. § 158(a) does not provide the district court any criteria 

for determining whether to exercise their discretionary authority to grant leave to 

appeal, the courts look to 28 U.S.C. § 1292(b) which governs discretionary 

interlocutory appeals from district courts to the courts of appeals.”  Laurent v. 

Herkert, 196 F. App’x 771, 772 (11th Cir. 2006) (citations and internal alterations 

omitted).  To obtain leave to appeal under § 1292(b), “a party must demonstrate that: 

(1) the order presents a controlling question of law; (2) over which there is a 
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substantial ground for difference of opinion among courts; and (3) the immediate 

resolution of the issue would materially advance the ultimate termination of the 

litigation.”  Id. 

 The Eleventh Circuit has held that “§ 1292(b) sets a high threshold for 

certification to prevent piecemeal appeals,” and “[m]ost interlocutory orders do not 

meet this test.”  OFS Fitel, LLC v. Epstein, Becker & Green, P.C., 549 F.3d 1344, 

1359 (11th Cir. 2008).  Additionally, the “burden of persuading [the court] that a 

question of law meeting the requirements of § 1292(b) clearly is presented is on the 

petitioning party.”  McFarlin v. Conseco Servs., LLC, 381 F.3d 1251, 1264 (11th 

Cir. 2004) (alteration added) 

 Notwithstanding the § 1292(b) requirements, a court may exercise its 

discretion to accept an interlocutory appeal if “the appeal raises an important or 

urgent matter.”  In re Tri-State Plant Food, Inc., 265 B.R. 450, 452 (M.D. Ala. 

2001); see In re Glob. Marine, Inc., 108 B.R. 1009, 1011–12 (S.D. Tex. 1988) 

(“Second, the Court may consider whether ‘exceptional circumstances’ justify 

immediate review.” (citation omitted)).   

IV.  DISCUSSION 

  In support of its Motion for Allowance of Leave to Appeal, Gilpin makes 

only one argument relating to whether this court should grant leave to appeal: 
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The subject bankruptcy proceeding has now, finally, reached a point in 
which distributions to creditors should be on the horizon. 
 
Therefore, the allowance of immediate appeal of the Order is likely to 
advance the ultimate termination of the bankruptcy proceeding.  In 
addition, the issue that would be before the appellate court, as a result 
of the appeal allowance, would be one as to which a substantial ground 
for difference of opinion exists.  In addition, this is not a matter that can 
properly wait for the conclusion of the bankruptcy proceeding to be 
reviewed.  That is, once the available funds in the Estate have all been 
distributed, there will be no other funds from which to compensate 
Committee counsel for the legal services provided should the appellate 
court determine that the Order substantially limiting allowable fees was 
improper. 
 

(Doc. # 1-3, at 4.)2  Though Gilpin cites no legal authority, it appears to refer to two 

of the three § 1292(b) criteria, namely, that “there is a substantial ground for 

difference of opinion among courts” and that “the immediate resolution of the issue 

would materially advance the ultimate termination of the litigation.”  Laurent, 196 

F. App’x at 772.  Mention of whether the Order presents a “controlling question of 

law” is absent.  Id.  There are no facts or legal arguments relating to this legal 

standard beyond the above conclusory statements.  Indeed, the court is left “guessing 

as to what (if any) facts, circumstances and issues [Gilpin] might contend are 

sufficient to justify interlocutory appeal under that standard.”  In re Brannan, No. 

                                                           
2 With the exception of a line break and indention, this argument is identical to the 

argument set forth by Reynolds, Reynolds and Little, LLC, counsel for the Official Committee of 
Unsecured Creditors, in a related case, In re: United Plastic Recycling, Inc., No. 2:17-CV-700-
WKW (M.D. Ala. Nov. 3, 2017).   
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MISC.A. 13-0001-WS, 2013 WL 838240, at *3 (S.D. Ala. Mar. 5, 2013).  Gilpin 

has failed to satisfy its burden to persuade—or even advance an argument—that 

interlocutory review is appropriate, and the court declines to exercise its jurisdiction 

on this ground.  

 Finally, Gilpin’s final two sentences from the above excerpt appear to argue 

that the appeal raises a sufficiently urgent matter as to justify interlocutory review, 

notwithstanding the fact that the § 1292(b) criteria are not satisfied.  See In re Tri-

State Plant Food, Inc., 265 B.R. at 452.  This argument is not enough to “overcome 

[the] disfavorment” of interlocutory review.  Id.  The bankruptcy court specifically 

noted in its decision that the “interim applications for compensation . . . are subject 

to adjustment until the case is closed,” (Dec. at 4), and “interim fee awards, like 

those made here to [Gilpin], are always subject to modification or revision on final 

application.”  In re Westwood Cmty. Two Ass’n, Inc., No. 05-13753, 2006 WL 

940647, at *1 (11th Cir. Apr. 12, 2006).  Because the bankruptcy court retains 

jurisdiction to modify the award going forward, this court is reluctant to intervene 

absent a compelling argument to the contrary, and Gilpin has made no such 

argument.   

Moreover, even if Gilpin is ultimately unable to secure the fee it feels it 

deserves, “[b]ankruptcy professionals are aware that the amount of any 
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professional’s fees will be less certain if the bankruptcy court awards fees under [11 

U.S.C.] § 330.”  In re Citation Corp., 493 F.3d 1313, 1318 (11th Cir. 2007) 

(alterations added).  With that in mind, the court does not see the type of exceptional 

circumstances that might prompt the court to exercise its discretion to hear this 

appeal.  For these reasons, the court declines to exercise its jurisdiction to hear the 

appeal on this ground as well.   

V.  CONCLUSION 
 

Gilpin has not shown that an appeal of the bankruptcy court’s interlocutory 

order is warranted, and this court will decline to exercise its jurisdiction under 28 

U.S.C. § 158(a).  Accordingly, it is ORDERED that Gilpin’s Motion for Allowance 

of Leave to Appeal (Doc. # 1-3) is DENIED.  

The Clerk of the Court is DIRECTED to close this case. 

 DONE this 3rd day of November, 2017.    

                           /s/ W. Keith Watkins                        
      CHIEF UNITED STATES DISTRICT JUDGE 
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