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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

IN RE: 
 
ARCAPITA BANK B.S.C.(c), et al., 
 
                       Debtors. 
 
IN RE: 

§
§
§
§
§
§
§
§

        
        Chapter 11 
 
        Case No. 12-11076-shl 
        Jointly Administered 
 
        Chapter 11 

FALCON GAS STORAGE CO., INC. §         Case No. 12-11790-shl 
 §        (Jointly Administered under 
  Debtor. §         Case No. 12-11076) 
 
TIDE NATURAL GAS STORAGE I, LP 
and TIDE NATURAL GAS STORAGE 
II, LP,  
 
                      Plaintiffs, 
 
v. 
 
HOPPER CLAIMANTS1 
 
                      Defendants.                            
 

§
§
§
§
§
§
§
§
§
§
§

 
 
 
 
        Adversary No. ________________  

ORIGINAL COMPLAINT TO SUBORDINATE HOPPER  
CLAIMS PURSUANT TO BANKRUPTCY CODE SECTION 510(b)   

                                                 
1The Hopper Claimants are John M. Hopper, Edmund A. Knolle, Jeffrey H. Foutch, Keith L. Chandler, The Estate 
of Steven B. Toon, deceased, Thomas B. Wynne, Jr., Steven Jenkins, Tamara Jenkins, Alexander Cocke Trust, 
Dianne G. Foutch, Lesli Paige Leonard, Sally H. Hopper, Ellecia A. Knolle, Michelle P. Foutch, Deborah J. Toon, 
Rachel Ann Chandler and Daniel Leonard.  
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 Tide Natural Gas Storage I, LP and Tide Natural Gas Storage II, LP (together, “Tide”), 

by their undersigned counsel, hereby file this Original Complaint to Subordinate Hopper Claims 

Pursuant to Bankruptcy Code Section 510(b) (“Adversary Complaint”).  In support therefore, 

Tide respectfully submits as follows:  

I.  PARTIES 

1. Plaintiff TIDE NATURAL GAS STORAGE I, LP, is a limited partnership 

organized and existing under the laws of the State of Delaware.  Tide Natural Gas Storage I, LP 

is a party in interest and holds, with Tide Natural Gas Storage II, LP, a $120 million claim 

against the debtor Falcon Gas Storage Company, Inc. (“Falcon”) in the above-captioned 

bankruptcy case.   

2. Plaintiff TIDE NATURAL GAS STORAGE II, LP (together with Tide Natural 

Gas Storage I, LP, “Tide” or “Plaintiffs”) is a limited partnership organized and existing under 

the laws of the State of Delaware.  Tide Natural Gas Storage II, LP is a party in interest and 

holds, with Tide Natural Gas Storage I, LP, a $120 million claim against Falcon in the above-

captioned bankruptcy case.  

3. The Hopper Claimants are former minority shareholders of Falcon by way of 

ownership of a minority interest of Falcon’s common stock.  The Hopper Claimants can be 

served with process by mailing a summons and copy of this Complaint to each individual at their 

dwelling house or usual place of abode, or to the place where such individual regularly conducts 

a business or profession.  A copy of this Complaint shall also be mailed to counsel of record for 

the Hopper Parties: Andrews Kurth, LLP, c/o David Zdunkewicz, 600 Travis, Suite 4300, 

Houston, Texas 77002. 

4. Falcon is a debtor and debtor in possession in the above-captioned jointly 

administered bankruptcy case by virtue of having filed a voluntary petition for relief under 
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chapter 11 of the Bankruptcy Code on April 30, 2012.  Falcon is not a party to this litigation, but 

will receive a courtesy copy of the Complaint via first class United States mail, postage prepaid, 

to the address on its bankruptcy petition, Falcon Gas Storage, Inc., attention: Brian McCabe, 

Secretary, 75 14th Street, 24th Floor, Atlanta, Georgia, 30309, with a copy to Falcon’s counsel in 

the above-captioned bankruptcy cases, Michael A. Rosenthal, Gibson, Dunn & Crutcher, LLP, 

200 Park Avenue, 47th Floor, New York, New York 10166. 

5. The Official Committee of Unsecured Creditors in the above-captioned 

bankruptcy case (“Creditors Committee”) is represented by Milbank, Tweed, Hadley & McCloy, 

LLP.  The Creditors Committee is not a party to this Adversary Proceeding, however, a courtesy 

copy of the Complaint will be sent to counsel for the Creditors Committee via first class United 

States Mail to Dennis F. Dunne, Milbank, Tweed, Hadley & McCloy, LLP, 1 Chase Manhattan 

Plaza, New York, New York 10005.    

II.  JURISDICTION AND VENUE 

6. This Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. 

§ 157(b)(1) and 28 U.S.C. § 1334 because this is a proceeding relating to Case No. 12-11076, 

styled In re Arcapita Bank B.S.C.(c), et al., pending in this district under chapter 11 of the 

Bankruptcy Code.  This proceeding constitutes a core proceeding pursuant to 28 U.S.C. 

§§ 157(b)(2)(A), (B), and (O).  Tide consents entry of a final order or judgment by the 

Bankruptcy Court if it is determined that the Bankruptcy Court, absent consent of the parties, 

cannot enter final orders or judgment consistent with Article III of the United States 

Constitution.  Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409(a) because 

the chapter 11 cases this proceeding arises in are pending in this district. 

III.  BACKGROUND FACTS 
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7. Prior to the Petition Date (defined below), Tide, Falcon, and Arcapita, engaged in 

discussions regarding Tide’s purchase of the equity in Falcon’s subsidiary, NorTex Gas Storage 

Company, LLC (“NorTex”) a natural gas storage business.  Tide and Falcon entered into a 

purchase agreement (“Purchase Agreement”) in March 2010, whereby Tide agreed to purchase 

all of the equity in NorTex.   

8. At the time the Purchase Agreement was executed, the Hopper Claimants (or their 

successors in interest) were minority shareholders in Falcon. 

9. Subsequent to the execution of the Purchase Agreement between Tide and Falcon, 

but prior to the closing date, the Hopper Claimants, as minority shareholders, filed two lawsuits 

in Texas seeking to enjoin the NorTex sale and alleging, among other things, a claim for 

shareholder oppression based on the allegation that the Hopper Claimants were damaged by 

Falcon selling the NorTex equity to Tide at a below market price (“Texas Lawsuits”).  Tide and 

Falcon agreed to put $70 million of the purchase price in escrow and move forward to 

consummate the sale of NorTex equity.   

10. On April 1, 2010, the sale of the NorTex equity closed and Tide paid Falcon $445 

million for the purchase of NorTex.  Tide also deposited $70 million into escrow with HSBC 

Bank USA, National Association, pursuant to a First Amendment to the Purchase Agreement 

dated April 1, 2010 and an Escrow Agreement (“Escrow Account”).   

11. In July 2010, the Hopper Claimants entered into a Settlement Agreement with 

Falcon, Arcapita and others (“Hopper Settlement”, attached hereto as Exhibit A) in order to 

settle the claims for damages arising from the sale of equity in NorTex, as alleged in the Texas 

Lawsuits.  Under the Settlement Agreement, the Hopper Claimants agreed to dismiss the Texas 

Lawsuits with prejudice.  The Hopper Claimants also agreed to abandon, forfeit, transfer and 
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cancel all of their stock in Falcon.  In exchange for these and other agreements, Falcon and its 

affiliate agreed to deliver to the Hopper Claimants $14.75 million, $6.5 million of which was 

paid immediately, and $8.25 million was to be paid out of the Escrow Account.    

12. Before execution of the Settlement Agreement, the Hopper Claimants were 

minority shareholders in Falcon.  After execution of the Settlement Agreement, the Hopper 

Claimants ceased to be shareholders in Falcon, and Arcapita’s affiliate became the sole 

shareholder in Falcon. 

13. Arcapita filed for chapter 11 protection on March 19, 2012.  Falcon filed for 

chapter 11 protection on April 30, 2012 (“Petition Date”). 

14. Each of the Hopper Claimants filed a proof of claim in the Falcon bankruptcy 

proceeding in the amount of $8.25 million, seeking payment from the Escrow Account (the 

“Hopper Claims”).    

15. Tide now brings this Adversary Complaint, requesting that the court subordinate 

the Hopper Claims pursuant to section 510(b) of the Bankruptcy Code.   

IV.  CAUSES OF ACTION 

COUNT ONE: SUBORDINATION OF HOPPER CLAIMS PURSUANT TO § 510(b) 

16. To the extent necessary or appropriate, the foregoing paragraphs are incorporated 

herein. 

17. Pursuant to section 510(b) of the Bankruptcy Code, “for the purposes of 

distribution…a claim…for damages arising from the purchase or sale of [a security of the debtor 

or of an affiliate of the debtor]…shall be subordinated to all claims or interests that are senior to 

or equal the claim or interest represented by such security, except that if such security is common 

stock, such claim has the same priority as common stock.”  11 U.S.C. § 510(b).   
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18. The Hopper Claims are claims based on the Settlement Agreement entered into 

between the Hopper Claimants, Falcon, Arcapita and others.  The Settlement Agreement arises 

directly from, and was intended to settle, the claims asserted by the Hopper Claimants in the 

Texas Lawsuits.  The claims asserted by the Hopper Claimants in the Texas Lawsuits were 

claims for damages arising from the sale of the LLC membership interests of NorTex. 

19. Additionally, the Settlement Agreement is itself an agreement for the purchase of 

a minority stake of Falcon’s common stock, pursuant to which the Hopper Claimants now seek 

damages. 

20. The Hopper Claims are subject to mandatory subordination under section 510(b).   

21. The Hopper Claims are claims based on common stock. 

22. The Hopper Claims should be subordinated to a level equal to the common stock 

of Falcon.  

V.  REQUESTED RELIEF 

23. In accordance with the pleadings set forth herein, Tide requests the subordination 

of the Hopper Claims to a level equal to common stock pursuant to section 510(b) of the 

Bankruptcy Code.   

24. Tide reserves its rights to seek a substantial contribution claim for any fees and 

expenses incurred in this adversary proceeding.   
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Respectfully submitted, 
 
BRACEWELL & GIULIANI LLP 
 
By: /s/ William A. (Trey) Wood III   

Jennifer Feldsher (JF 9773) 
Marvin R. Lange (ML1854) 
1251 Avenue of the Americas 
New York, New York 10020 
Telephone: (212) 508-6100 
Facsimile: (212) 508-6101  
Jennifer.Feldsher@bgllp.com  
Marvin.Lange@bgllp.com 
 

-and- 
 
Stephen B. Crain 
William A. (Trey) Wood III 
Edmund W. Robb IV 
Jason G. Cohen 
Bracewell & Giuliani LLP 
711 Louisiana Street, Suite 2300 
Houston, Texas 77002 
Telephone: (713) 223-2300  
Facsimile: (713) 221-1212 
Stephen.Crain@bgllp.com 
Trey.Wood@bgllp.com 
Edmund.Robb@bgllp.com 
Jason.Cohen@bgllp.com 
 

COUNSEL FOR TIDE NATURAL GAS 
STORAGE I, LP AND TIDE NATURAL GAS 
STORAGE II, LP 
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