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Arcapita Bank B.S.C.(c) (“Arcapita Bank”) and certain of its subsidiaries, as debtors and 

debtors in possession (collectively, the “Debtors” and each, a “Debtor”), submit this motion (the 

“Motion”) for entry of an order substantially in the form annexed hereto as Exhibit A authorizing 

and approving that certain Settlement (as defined herein) by and between the Debtors, the 

Official Committee of Unsecured Creditors (the “Committee”), the Joint Provisional Liquidators 

of Debtor Arcapita Investment Holdings Limited (the “JPLs”), and Standard Chartered Bank 

(“SCB”).  In support thereof, the Debtors respectfully represent: 

PRELIMINARY STATEMENT 

1. SCB is the Debtors’ only material secured creditor.  The Debtors are on 

the cusp of consummating two transactions that implicate SCB’s collateral—namely, launch of 

the EuroLog IPO and entry into a debtor-in-possession financing facility.  Each of these 

transactions will provide enormous benefits to the Debtors’ estates; however, neither transaction 

can be consummated without either securing SCB’s consent or litigating with SCB regarding 

SCB’s rights in the affected collateral.  Due to the importance of the proposed transactions to the 

Debtors’ estates, the Debtors, the Committee, the JPLs, and SCB all engaged in extensive, hard-

fought negotiations to reach a resolution of many outstanding issues with SCB so that these 

transactions can be consummated with SCB’s consent.  The Settlement that the Debtors are 

asking the Court to approve is the result of those negotiations and has been executed by each of 

the Debtors, the Committee, the JPLs, and SCB.  

BACKGROUND 

A. General Background 

2. On March 19, 2012 and April 30, 2012, Arcapita and certain of its 

affiliates commenced cases (the “Chapter 11 Cases”) under chapter 11 of title 11 of the United 
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States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the Southern 

District of New York (the “Bankruptcy Court”).  The Debtors are operating their businesses and 

managing their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.  No request has been made for the appointment of a trustee or an examiner in 

the Chapter 11 Cases.  The Committee was appointed by the Office of the United States Trustee 

on April 5, 2012.   

3. Founded in 1996, Arcapita Bank, through its Debtor and non-Debtor 

subsidiaries (collectively, with Arcapita Bank, the “Arcapita Group”), is a leading global 

manager of Shari’ah-compliant alternative investments and operates as an investment bank.  

Arcapita Bank is not a domestic bank licensed in the United States, nor does it have a branch or 

agency in the United States as defined in section 109(b)(3)(B) of the Bankruptcy Code.  The 

Arcapita Group is headquartered in Bahrain and Arcapita Bank is regulated under an Islamic 

wholesale banking license issued by the Central Bank of Bahrain.  In addition to its Bahrain 

headquarters, the Arcapita Group, together with the other Debtors and their non-Debtor 

Subsidiaries, has offices in Atlanta, London, Hong Kong, and Singapore.  The Arcapita Group’s 

principal activities include investing for its own accounts and providing investment opportunities 

to third-party investors in conformity with Islamic Shari’ah rules and principles.  The Arcapita 

Group also derives revenue from managing assets for its third party investors.1  

B. SCB’S Relationship With The Debtors 

4. SCB extended two Murabaha facilities (the “SCB Facilities”) to Arcapita 
                                                 

 1 A description of the Debtors’ business and the reasons for filing these Chapter 11 Cases is set 
forth in the Declaration of Henry A. Thompson in Support of the Debtors’ Chapter 11 
Petitions and First Day Motions and in Accordance with Local Rule 1007-2 [Docket No. 6] 
(the “Thompson Declaration”). 
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Bank pursuant to those certain Master Murabaha Agreements, dated as of (i) May 30, 2011, in the 

principal amount of US$50,000,000 (as amended, restated, replaced, supplemented or otherwise 

modified from time to time, and together with such supporting and ancillary documents thereto, the 

“SCB May 2011 Murabaha Agreement”), which matured on March 28,2012, and (ii) December 22, 

2011, in the principal amount of US$50,000,000 (as amended, restated, replaced, supplemented or 

otherwise modified from time to time, and together with such supporting and ancillary documents 

thereto, the “SCB December 2011 Murabaha Agreement”, and together with the SCB May 

Murabaha Agreement, the “SCB Murabaha Agreements”), which matured on March 28, 2012.  

5. The SCB Facilities are Shari’ah-compliant Murabaha facilities, which provide 

for the sale of precious metals from SCB to Arcapita Bank at the cost price of the precious metals 

plus an agreed profit amount plus costs, on deferred payment terms.  The obligations of Arcapita 

Bank under the SCB May 2011 Murabaha Agreement are guaranteed by Debtors Arcapita 

Investment Holdings Limited (“AIHL”), Arcapita LT Holdings Limited (“Arcapita LT”), and 

WindTurbine Holdings Limited (“WindTurbine”) in accordance with that certain Guaranty dated 

May 30, 2011 (the “May 2011 Guaranty”), and the obligations under the SCB December 2011 

Murabaha Agreement are guaranteed by Debtors AIHL, Arcapita LT, WindTurbine, AEID II 

Holdings Limited (“AEID II”), and RailInvest Holdings Limited (“RailInvest,” and together with 

AEID II and WindTurbine, the “Pledged Subsidiary Debtors”) in accordance with that certain 

Guaranty dated December 22, 2011 (the “December 2011 Guaranty”, together with the May 2011 

Guaranty, the “SCB Guaranties”).  

6. Additionally, the obligations under the two SCB Facilities are secured by 

charges and/or equitable mortgages over the shares in each of Arcapita LT and the Pledged 

Subsidiary Debtors. The charges and mortgages are governed by the law of the Cayman Islands, and 

SCB has asserted that they create express trusts under Cayman Islands law with respect to all 

dividends and other distributions made on or in respect of the mortgaged shares.  The Debtors dispute 
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this assertion. 

C. The Eurolog IPO 

7. Certain of the Debtors’ subsidiaries (the “EuroLog Subsidiaries”) own 

and operate a variety of warehousing assets located throughout Europe.  The real estate assets are 

owned by four funds in which Arcapita Bank and AIHL are indirect co-investors and fund 

managers.  The funds are:  (i) Crescent European Industrial Fund I (“Crescent I”); (ii) Crescent 

European Industrial Fund II (“Crescent II”); (iii) ArcIndustrial European Industrial Development 

Fund I (“AEID Fund I”); and (iv) Arcapita European Industrial Development Fund II (“AEID 

Fund II”).  Arcapita Bank and AIHL hold their interests in Crescent I, Crescent II, and AEID 

Fund I partly through Arcapita LT, and their interests in AEID Fund II through Arcapita LT and 

AEID II—two of the entities whose shares are pledged to SCB.   

8. The real estate assets are managed by a group of European real estate asset 

management companies that are wholly owned indirect subsidiaries of the Debtors.  The assets 

consist of (1) 46 warehouse properties with a gross leasable area of approximately 15 million 

square feet that are located in seven countries across Europe; (2) six undeveloped real estate 

parcels located in four countries that are suitable for development of approximately 6.6 million 

square feet of additional leasable area; and (3) a group of real estate asset management 

companies with 69 employees in eight offices (collectively, the “EuroLog Assets”).  The 

EuroLog Subsidiaries intend to transfer the EuroLog Assets to a new entity (“Listco”) that will 

offer its shares for sale to the institutional investors in an initial public offering (the “EuroLog 

IPO”).  

9. On July 26, 2012, the Debtors filed their Debtors’ Motion for an Order 

Pursuant to Sections 105(a) and 363(b) of the Bankruptcy Code Authorizing the Debtors to 

Launch the Eurolog IPO [Docket No. 350] (the “IPO Motion”) seeking Court authority to 
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execute the documents necessary to launch the EuroLog IPO.  In the IPO Motion, the Debtors 

sought approval of the EuroLog IPO on the basis of term sheets outlining the basic terms of the 

documents needed to launch the EuroLog IPO so that Court approval of the EuroLog IPO could 

be secured well in advance of the anticipated launch date.  This was necessary to ensure that the 

Court approval process would not interfere with the timing of the IPO launch and to enable the 

Debtors to avoid the expense of negotiating full form documents if it appeared that market 

conditions would not be ripe for launch of the EuroLog IPO.  SCB filed an objection to the IPO 

Motion because, inter alia, SCB was not comfortable that its interests in the proceeds of the 

EuroLog IPO would mirror the interests it has in the EuroLog Assets that will be transferred to 

Listco or that the proposed allocation of proceeds to AEID Fund II was appropriate.  See Docket 

No. 389.  The Committee filed a statement and reservation of rights with respect to the IPO 

Motion because at the time it was not willing to actively support the EuroLog IPO.  See Docket 

No. 376.  To resolve SCB’s objection and to avoid unnecessary litigation with SCB, the 

Committee, and the JPLs at that time with respect to the IPO Motion, the Debtors agreed that 

they would not launch the EuroLog IPO without the prior consent of SCB, the Committee, and 

the JPLs or further order of the Court.  On that basis, the Court approved of the IPO Motion in an 

order entered on September 10, 2012.  See Docket No. 465.   

D. DIP Financing 

10. Until recently, in the Chapter 11 Cases, the Debtors have sought neither 

post-petition financing nor the use of any secured creditor’s cash collateral.  Nonetheless, as the 

Chapter 11 Cases have progressed, the Debtors have expended a significant amount of their 

available cash to fund restructuring costs and, in particular, to support the value of the Arcapita 

Group’s investments.  These expenditures have all been made pursuant to Court-approved 
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budgets and have enabled the Debtors to move closer to a successful exit from chapter 11.  See 

Declaration of Lawrence R. Hirsh in Support of Debtors’ Motion for Entry of an Order 

Authorizing the Debtors To Enter into a Financing Commitment Letter and Incur Related Fees, 

Expenses and Indemnities in Connection Therewith [Docket No. 513, Exhibit C] (the “Hirsh 

Declaration”), ¶¶ 10, 11.2   

11. The Debtors’ remaining cash on hand is insufficient to adequately fund 

Arcapita Group operations and bridge the Debtors to emergence from chapter 11 (projected to 

occur at the end of the first quarter of 2013).  See Hirsh Declaration ¶ 19.  Based on, among other 

things, recent cash flow budgets prepared by the Debtors’ professionals, a $150 million debtor-

in-possession financing facility will provide the funding required for the Debtors to successfully 

emerge from the Chapter 11 Cases and to maximize the value of the Arcapita Group’s 

investments.  See Hirsh Declaration ¶¶ 19-21. 

12. As set forth in more detail in the Debtors’ Motion for Entry of an Order 

Authorizing the Debtors to Enter into a Financing Commitment Letter and Incur Related Fees, 

Expenses and Indemnities [Docket No. 513] (the “DIP Commitment Motion”), the Debtors and 

their financial advisors, Rothschild Inc. and N M Rothschild & Sons (together, “Rothschild”), 

commenced a rigorous marketing and solicitation process to identify potential providers of 

debtor-in-possession financing that conformed to the Debtors’ Shari’ah compliant financing 

requirements.  This process led the Debtors, subject to court approval, to enter into a 

commitment letter with Silver Point Finance, LLC (“Silver Point”) to provide the required 

                                                 
 2 In general, the Debtors’ expenditures during the Chapter 11 Cases have been made with the 

support of both the Committee and the JPLs and pursuant to one of the eight interim cash 
management orders entered in the cases [Docket Nos. 22, 62, 86, 133, 198, 310, 369, and 
472] (collectively, the “Cash Management Orders”).   
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Shari’ah compliant debtor-in-possession financing.  Silver Point has committed to provide 

financing pursuant to the terms and conditions set forth in the commitment letter (together with 

the term sheet annexed as Exhibit A thereto, the “Silver Point Commitment Letter”) that was 

attached as Exhibit B to the DIP Commitment Motion.   

JURISDICTION AND VENUE 

13. The Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409.  

RELIEF REQUESTED 

14. By this Motion, the Debtors, pursuant to section 105 of the Bankruptcy 

Code and Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), 

seek entry of an order authorizing and approving the Settlement (as defined herein). 

THE SETTLEMENT WITH SCB 

15. As a result of SCB’s security interests and the terms of the order 

approving the IPO Motion, the Debtors needed to secure SCB’s consent to the EuroLog IPO in 

order for the IPO to launch on a timely basis and to avoid a contested hearing on the final terms 

of the EuroLog IPO documentation.  The Debtors believe that any such contested hearing could 

have seriously undermined market confidence in the EuroLog IPO and therefore greatly reduced 

the value that could be received for the EuroLog Assets.  Similarly, the Debtors need SCB’s 

consent to debtor-in-possession financing in order to avoid a contested hearing with SCB on such 

financing.  This is especially true in light of SCB’s argument that it has express trusts over the 

direct and indirect assets of Arcapita LT such that those assets may not be used by the Debtors 

without SCB’s consent. 
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16. Accordingly, the Debtors, the Committee, and the JPLs engaged in 

extensive, hard-fought, arm’s-length negotiations with SCB to reach an agreement that would 

result in SCB’s consent to the EuroLog IPO and to the terms of debtor-in-possession financing.  

The settlement reached by the parties (the “Settlement”) is reflected in the term sheet annexed 

hereto as Exhibit B (the “Settlement Term Sheet”).    

17. The key terms of the Settlement are as follows:3 

TERM SUMMARY OF PROVISION 

SCB Claims 
and Security 

• The Debtors shall each admit, stipulate, acknowledge, and agree as to the 
validity, perfection and enforceability of SCB’s claims and security (the “SCB 
Claims”) under the SCB Facilities, including SCB’s entitlement to the Adequate 
Protection Claim (defined below) and the Debtors shall agree, and the order 
approving this Motion shall provide, that the SCB Claims are not subject to 
avoidance, subordination, or other objection.   

• The JPLs shall have 30 days from the date of the order approving this Motion to 
file a complaint challenging the SCB Claims.   

• The Committee expressly waives any challenge with respect to the SCB Claims 
under the SCB Facilities. 

SCB 
Superpriority 
Claims 

• If the Debtors transfer to AIHL or otherwise dispose of property directly or 
indirectly owned or controlled by Arcapita LT and the Pledged Subsidiary 
Debtors (the “SCB Asserted Trust Property”), SCB shall be granted 
superpriority administrative expense claims (the “SCB Superpriority Claims”) 
against AIHL in an amount equal to the sum of all funds that have been or will 
be transferred post-petition to AIHL or otherwise disposed of on account of the 
SCB Asserted Trust Property.  

• The SCB Superpriority Claims against AIHL shall not exceed the full amount of 
SCB’s accrued and unpaid claims.  

• The SCB Superpriority Claims shall have priority ahead of all other present and 
future administrative claims (including, except as provided below, the claims of 
Estate Professionals (defined below)) but shall be subordinate to (a) any claims 
arising under debtor in possession financing obtained by the Debtors from 
unaffiliated third parties that has terms and conditions that are the same or better 
as those set forth in the Silver Point Commitment Letter and which is approved 

                                                 
 3 This summary is qualified in its entirety by reference to the Settlement Term Sheet.  In the 

event of any inconsistency between the description set forth herein and the Settlement Term 
Sheet, the terms of the Settlement Term Sheet shall govern. 
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by an order of the Court which provides for modifications and adequate 
protection consistent with the Settlement Term Sheet and which includes the 
DIP Requirements (defined below) (the “Approved DIP Financing”); provided, 
however, the SCB Superpriority Claims shall not be subordinate to the claims 
under the Approved DIP Financing to the extent that the SCB Superpriority 
Claims relate to funds transferred by, or other disposition of, the Pledged 
Subsidiary Debtors, (b) the Cayman court-approved fees and expenses of the 
JPLs (including their legal advisors), in an amount not to exceed $9,000,000; 
provided, however, such amount shall be reduced dollar for dollar for amounts 
funded for the fees and expenses of the JPLs which have been, and will be, 
funded by the Debtors, (c) any professional fee carve-out under the Approved 
DIP Financing, and (d) a professional fee carve-out of $1 million in favor of 
professionals for the Debtors and the Committee (the “Estate Professionals”); 
provided that the professional fee carve-out may not be used by the Estate 
Professionals unless and until the professional fee carve-out under the Approved 
DIP Financing has been fully used and exhausted.   

• Except as expressly set forth in the Settlement Term Sheet, the proceeds from 
any disposition, sale, transfer of, or equity offering related to, any of the 
investments owned directly or indirectly by the Pledged Subsidiary Debtors (the 
“Proceeds”) shall be held by the applicable Pledged Subsidiary Debtor unless 
SCB otherwise agrees in writing or the Court permits such Proceeds to be 
transferred to AIHL or to be otherwise used by the Debtors.  If the Court 
permits such use or transfer of Proceeds, SCB shall receive a SCB Superpriority 
Claim equal to the sum of all funds transferred or used by the Debtors.  

• Subject to the foregoing, the Debtors may use, sell, transfer, or otherwise 
dispose of the SCB Asserted Trust Property in their discretion and may use the 
proceeds of any such use, sale, transfer or disposition to pay any obligations 
arising under the Approved DIP Financing or otherwise in accordance with the 
Cash Management Orders. 

SCB’s Fees and 
Expenses 

• AIHL, Arcapita LT, and the Pledged Subsidiary Debtors agree to reimburse 
SCB for all reasonable and documented out-of-pocket fees and expenses (the 
“SCB Expenses”) related to the Debtors, the Chapter 11 Cases, the SCB 
Facilities, and the proceedings in the Cayman Islands, all in accordance with the 
SCB Facilities.     

• AIHL, Arcapita LT, and the Pledged Subsidiary Debtors agree that, as adequate 
protection for SCB’s interests in the SCB Asserted Trust Property, (1) the SCB 
Expenses constitute an administrative claim in each of their estates, (2) they will 
pay such SCB Expenses on a monthly basis, and (3) SCB shall not be required 
to file with the Bankruptcy Court any interim or final fee applications with 
respect thereto. 

Payment of 
Profit to SCB 

• AIHL, Arcapita LT, and the Pledged Subsidiary Debtors agree that, as adequate 
protection for SCB’s interests in the SCB Asserted Trust Property, SCB shall 
receive an administrative claim against AIHL, Arcapita LT, and the Pledged 
Subsidiary Debtors in an amount equal to all profit that is accrued and unpaid 
(at the rates specified in the SCB Facilities) (the “Adequate Protection Claim”), 
which administrative claim shall be paid as provided below.  The Debtors, the 
Committee, the JPLs, and SCB acknowledge and agree that for the purposes of 

12-11076-shl    Doc 559    Filed 10/09/12    Entered 10/09/12 23:56:00    Main Document  
    Pg 12 of 46



 
 

10 

the Adequate Protection Claim post-petition profit shall be equal to $500,097.08 
per month. 

• On the later of (a) October 15, 2012 and (b) the date on which the Debtors’ 
receive interim approval (and if there is no interim approval, final approval) of 
debtor in possession financing, AIHL shall pay SCB the total amount of all 
outstanding and accrued, unpaid, prepetition and post-petition profit through the 
date of such payment and all outstanding SCB Expenses (both pre- and post-
petition) through the date of such payment (the “Initial Payment”).  From and 
after the Initial Payment, AIHL shall, on the first day of each month make 
current monthly cash payments of profit to SCB, in the monthly amount of 
$500,097.08 (the “Monthly Profit Payment”).  The first Monthly Profit 
Payment shall include any accrued and unpaid profit from the date of the Initial 
Payment to the date of the first Monthly Profit Payment.  Any amounts paid 
pursuant to the New SCB Financing Documents (as defined in the Settlement 
Term Sheet, including the Initial Payment and each Monthly Profit Payment) 
shall be credited, on a dollar for dollar basis, against any SCB Expenses or post-
petition profit that arises or is deemed to arise under the SCB Facilities.  

• Notwithstanding (i) anything herein and (ii) the Debtors’ having made any 
payment on account of the Adequate Protection Claim, until the Challenge 
Right Termination Date (as defined below), the Committee will be entitled to 
challenge (the “Committee Challenge Right”) SCB’s entitlement to the 
Adequate Protection Claim, and payment of amounts on account of post-petition 
or post-maturity profit under the SCB Facilities including one half of the 
amount of the Initial Payment (as it relates to post-petition or post-maturity 
profit) and the Monthly Profit Payments; provided, however, that, 
notwithstanding any successful prosecution of the Committee Challenge Right, 
SCB shall be entitled to retain one half of the Initial Payment (as it relates to 
post-petition or post-maturity profit that has accrued through the earlier of (i) 
the date of the Initial Payment and (ii) November 30, 2012) as adequate 
protection (the “Protected Amount”).  In the event the Committee exercises the 
Committee Challenge Right and obtains a favorable determination from the 
Court, all amounts (other than the Protected Amount) received or to be received 
by SCB through the effective date of a chapter 11 plan for the Debtors on 
account of post-petition or post-maturity profit under the SCB Facilities and/or 
the New SCB Financing Documents (as defined in the Settlement Term Sheet), 
will be re-characterized as payments of principal under the SCB Facilities and 
reduce SCB’s claims against the Debtors on account thereof. 

• If the closing of the EuroLog IPO occurs, the Committee expressly waives the 
Committee Challenge Right and SCB shall be entitled to retain the full Initial 
Payment, the Monthly Profit Payments, and the Adequate Protection Claim as 
adequate protection.   

• If the closing of the EuroLog IPO does not occur, the “Challenge Right 
Termination Date” means, unless otherwise agreed in writing between the 
Committee and SCB, the date of confirmation of a chapter 11 plan for the 
Debtors.  To the extent the Committee asserts the Committee Challenge Right, 
the Committee agrees that such challenge will occur in connection with 
confirmation of a chapter 11 plan for the Debtors.   

• If the closing of the EuroLog IPO does not occur and the Committee asserts the 
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Committee Challenge Right, the Debtors shall oppose any such challenge and 
support SCB’s right to retain the full Initial Payment, the Monthly Profit 
Payments, and the Adequate Protection Claim as adequate protection. 

DIP Financing 

• SCB will not object to any Approved DIP Financing sought by the Debtors 
provided, that the Approved DIP Financing shall not prime the security interests 
of SCB and shall be expressly subordinated to SCB with respect to the Pledged 
Subsidiary Debtors (including with respect to the SCB Superpriority Claims 
related to funds transferred by, or other disposition of, the Pledged Subsidiary 
Debtors) (the “DIP Requirements”).  The Debtors, Committee, and JPLs shall 
not obtain or seek approval of any debtor in possession financing that is not 
Approved DIP Financing as defined in the Settlement Term Sheet without 
SCB’s consent. 

• As soon as practicable after actual receipt by Arcapita Bank or AIHL of any 
proceeds of the EuroLog IPO, the Debtors agree to take any steps necessary to 
ensure that the maximum commitment under any Approved DIP Financing will 
be reduced (or, if the entire amount of any Approved DIP Financing facility has 
been drawn, the amount outstanding will be repaid) by an amount equal to any 
proceeds of the EuroLog IPO actually received by those entities, the receipt of 
which will have not resulted in an administrative expense claim in favor of any 
unaffiliated third party.   

• The Debtors undertake that any Approved DIP Financing facility shall be sized 
as if no EuroLog IPO proceeds will be available to the Debtors.  To the extent 
the Debtors receive proceeds of the EuroLog IPO that have not resulted in the 
creation of an administrative expense claim in favor of any unaffiliated third 
party, those funds shall first be allocated to repay amounts actually drawn under 
any Approved DIP Financing facility and thereafter such funds will be applied 
to reduce the amount of any unused Approved DIP Financing commitment.  The 
Debtors agree to use any remaining proceeds of the EuroLog IPO actually 
received by the Debtors (even if the receipt of such funds by a Debtor resulted 
in the creation of an administrative expense claim in favor of any unaffiliated 
third party) before making further draws on any unused Approved DIP 
Financing commitment.  

EuroLog IPO 

SCB will consent to the Eurolog IPO and the Debtors’ allocation of value of various 
assets (including the allocation of value to be provided to AEID II) that will be 
contributed to Listco in accordance with the IPO documentation approved by the 
Debtors, SCB, the Committee, and JPLs.  SCB shall receive a first priority pledge of 
the shares in Listco allocated to AEID II to be held by an Arcapita affiliate that is 
wholly owned by AEID II (the “Listco Pledge”).  SCB consents to the transfer of 
cash proceeds made available to AEID II in accordance with the Eurolog IPO (the 
“AEID II Cash Proceeds”) to AIHL in accordance with the Cash Management 
Orders; provided that SCB shall receive a SCB Superpriority Claim in an amount 
equal to the AEID II Cash Proceeds. 

Plan Treatment 

The Debtors, Committee, the JPLs, and SCB reserve all of their respective rights 
with respect to the treatment of SCB’s claims (other than the SCB Superpriority 
Claims, other administrative claims granted to SCB in accordance with the 
Settlement, and the Listco Pledge) under any chapter 11 plan for the Debtors 
regardless of whether such plan is proposed or filed by the Debtors or the 
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Committee.  To the extent the SCB Claims are not paid in full in cash on the 
effective date of a chapter 11 plan, any chapter 11 plan for the Debtors regardless of 
whether such plan is proposed or filed by the Debtors or the Committee shall provide 
that SCB shall be entitled to retain the Listco Pledge to secure repayment of the SCB 
Claims. 

Cayman Trust 
Property 

SCB, the Debtors, the JPLs, and the Committee each reserve their respective rights 
with respect to the transfer and use of property by the Debtors which SCB has 
asserted is subject to certain express trusts established under SCB’s equitable 
mortgages over shares in Arcapita LT and the Pledged Subsidiary Debtors to AIHL. 

 

BASIS FOR RELIEF REQUESTED 

18. Bankruptcy Rule 9019(a) provides that “on motion by the trustee and after 

a hearing, the court may approve a compromise or settlement.”  Fed. R. Bankr. P. 9019(a).  

Notably, “[a]s a general rule, . . . courts favor compromises because they are ‘a normal part of 

the process of reorganization.’”  DeBenedictis v. Truesdell, No. 09 Cv. 374 (BSJ), 2009 U.S. 

Dist. LEXIS 64213, at *18 (S.D.N.Y. July 13, 2009).   

19. The “factors which should be considered by a court in approving a 

settlement agreement in the context of a bankruptcy case include the complexity of the litigation, 

comparison of the proposed settlement with the likely result of litigation, the scope of the 

discovery preceding settlement, and the ability of the defendant to satisfy a greater judgment.”  

In re Ionosphere Clubs, 156 B.R. 414, 427 (S.D.N.Y. 1993) (citing, inter alia, In re Drexel 

Burnham Lambert Group, Inc., 960 F.2d 285, 292 (2d Cir. 1992)). 

20. “[A]pproval of the settlement lies within the sound discretion of the 

bankruptcy court.”  In re Enron Corp., No. 02 Civ. 8489 (AKH), 2003 U.S. Dist. LEXIS 1383, at 

*5 (S.D.N.Y. Jan. 31, 2003); see also Cousins v. Pereira, No. 09 Civ. 1190 (RJS), 2010 U.S. 

Dist. LEXIS 136139, at *9 (S.D.N.Y. Dec. 22, 2010) (noting that the “bankruptcy court is in the 

best position, as the . . . ongoing supervisory court for the bankruptcy proceeding, to determine 
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whether a compromise is in the best interest of the estate and [is] fair and equitable”) (citations 

omitted) (alteration in original).   

21. In making its decisions, “the Court is not to substitute its judgment for that 

of the parties, nor is it to reopen and enter into negotiations with the parties, nor is it to turn 

consideration of the adequacy of the settlement ‘into a trial or a rehearsal of the trial.’”  In re 

Metropolitan Life Derivative Litig., 935 F. Supp. 286, 292 (S.D.N.Y. 1996) (quoting City of 

Detroit v. Grinnell Corp., 495 F.2d 448, 462 (2d Cir. 1974)); see also In re Purofied Down 

Prods. Corp., 150 B.R. 519, 522 (S.D.N.Y. 1993) (“The reviewing court need not conduct its 

own investigation concerning the reasonableness of the settlement and may credit and consider 

the opinion of the Trustee and counsel that the settlement is fair and equitable.”).  Moreover, the 

Court is “not to determine whether the settlement was the best that could have been obtained,” 

but instead, to determine “whether it ‘fall[s] below the lowest point in the range of 

reasonableness.’”  In re W.T. Grant Co., 699 F.2d 599, 613 (2d Cir. 1983) (citation omitted).     

22. The Settlement is the product of extensive arm’s-length negotiations 

between the Debtors, the Committee, the JPLs, and SCB, and represents the parties’ good faith 

compromise of potential disputes.  As a result of the Settlement, the Debtors will be able to move 

forward with the EuroLog IPO without litigating myriad potential disputes with SCB such as 

AEID II’s right to sell its assets to Listco without SCB’s consent, the proposed allocation of 

value among the EuroLog Subsidiaries, the holding structure of the Listco reinvestment 

attributable to AEID Fund II, and the use of proceeds from the sale of AEID II’s assets.  In 

addition, SCB has now agreed that the Debtors can use the proceeds of the EuroLog IPO for 

other purposes (instead of keeping the cash trapped at AEID II, which SCB had argued the 

Debtors were required to do as a result of the share pledge of AEID II’s stock), thereby reducing 
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the Debtors’ need to draw on any debtor-in-possession financing facility.  Moreover, the 

Settlement secures SCB’s agreement not to object to any Approved DIP Financing.  

Significantly, SCB has agreed that proceeds from Arcapita LT’s subsidiaries other than the 

Pledged Subsidiary Debtors can be used to pay any obligations arising under any Approved DIP 

Financing.  This is a material benefit to the Debtors’ estates because it both eliminates a potential 

obstacle to debtor-in-possession financing and saves estate resources that would otherwise be 

spent litigating with SCB.   

23. All of these benefits come at relatively little, if any, cost to the Debtors’ 

estates.  Although the Debtors have agreed to pay the SCB Expenses and SCB’s Adequate 

Protection Claim, these are amounts that SCB is arguably entitled to receive anyway in 

accordance with the SCB Facilities.  To the extent SCB is not so entitled pursuant to the SCB 

Facilities, the Committee’s right to challenge SCB’s rights to more than 50% of the Adequate 

Protection Claim is preserved.4  Similarly, because the Debtors believe SCB is over-secured, 

granting SCB administrative expense claims in exchange for the use of proceeds that would 

otherwise be its collateral is the equivalent of giving away ice in winter—SCB is going to be 

paid in full one way or the other.5  The remaining provisions of the Settlement essentially 

preserve the status quo between the parties and allow the Debtors to take steps to maximize the 

value of their assets for the benefit of all constituencies.  Considering the relative positions of the 

                                                 
 4 If the EuroLog IPO is launched and the Debtors receive all of the material benefits described 

herein, the Committee has agreed to waive its right to challenge SCB’s Adequate Protection 
Claim. 

 5 The same can be said of the Debtors’ stipulations to the validity, perfection, and 
enforceability of SCB’s claims since the Debtors do not believe there is any basis for 
challenging SCB’s claims.  In any event, the JPLs’ rights to challenge these claims for the 
benefit of the estates is preserved. 
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parties and the substantial costs involved in proceeding with litigation, the proposed settlement is 

well “within the bounds of reasonableness,” In re Purofied Down Prods. Corp., 150 B.R. 519, 

523 (S.D.N.Y. 1993), and certainly, does not “fall[] below the lowest point in the range of 

reasonableness,” In re W.T. Grant Co., 699 F.2d at 608 (internal citations and quotations 

omitted). 

24. In light of the foregoing, the Debtors, in their business judgment, believe 

that the Settlement represents a compromise between the Debtors, the Committee, the JPLs, and 

SCB that is fair and equitable and advances the paramount interests of the creditors of the 

Debtors’ estates.  Accordingly, for the reasons set forth above, the Debtors submit that entering 

into the Settlement was an exercise of sound business judgment and that the Court should 

therefore approve the Settlement. 

NOTICE 

25. The Debtors have provided notice of filing of the Motion by electronic 

mail, facsimile and/or overnight mail to:  (i) the Office of the United States Trustee for the 

Southern District of New York, 33 Whitehall Street, 21st Floor, New York, New York 10004 

(Attn: Richard Morrissey, Esq.); (ii) the Committee, Milbank, Tweed, Hadley & McCloy LLP, 1 

Chase Manhattan Plaza, New York, New York 10005 (Attn: Dennis F. Dunne, Esq. and Evan R. 

Fleck, Esq.); (iii) the JPLs, Sidley Austin LLP, 787 Seventh Avenue, New York, New York 

10019 (Attn: Alex R. Rovira, Esq. and Benjamin M. Klinger, Esq.); (iv) SCB, Dechert LLP, 

1095 Avenue of the Americas, New York, New York 10036 (Attn: Brian E. Greer, Esq. and 

Nicole Herther-Spiro, Esq.); (v) Silver Point, White & Case LLP, 1155 Avenue of the America, 

New York, NY 10036-2787 (Attn:  Scott Greissman, Esq. and Andrew Zatz, Esq.); and (vi) all 

parties listed on the Master Service List established in these Chapter 11 Cases.  A copy of the 
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Motion is also available on the website of the Debtors’ notice and claims agent, GCG, Inc., at 

www.gcginc.com/cases/arcapita. 

NO PRIOR REQUEST 

26. No prior request for the relief sought in this Motion has been made to this 

or any other court. 

WHEREFORE, the Debtors respectfully request that the Court grant the relief requested 

herein and such other and further relief as the Court may deem just and proper. 

 
Dated: October 9, 2012 

New York, New York 
 

Respectfully submitted, 
 
/s/ Michael A. Rosenthal____ 
Michael A. Rosenthal (MR-7006) 
Craig H. Millet (admitted pro hac vice) 
Matthew J. Williams (MW-4081) 
Jeremy L. Graves (admitted pro hac vice) 
GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue 
New York, New York  10166-0193 
Telephone:  (212) 351-4000 
Facsimile:  (212) 351-4035 
 
ATTORNEYS FOR THE DEBTORS AND 
DEBTORS IN POSSESSION 
 

12-11076-shl    Doc 559    Filed 10/09/12    Entered 10/09/12 23:56:00    Main Document  
    Pg 19 of 46



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit A 
Proposed Order

12-11076-shl    Doc 559    Filed 10/09/12    Entered 10/09/12 23:56:00    Main Document  
    Pg 20 of 46



 

 

UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------
 
IN RE: 

ARCAPITA BANK B.S.C.(c), et al.,  

 Debtors. 

 
---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered 
 
 

ORDER PURSUANT TO SECTION 105(a) OF THE BANKRUPTCY CODE 
AND BANKRUPTCY RULE 9019, AUTHORIZING AND APPROVING THE 

SETTLEMENT WITH STANDARD CHARTERED BANK 
 

Upon consideration of the motion (the “Motion”)
1
 of Arcapita Bank B.S.C.(c) and certain 

of its subsidiaries, as debtors and debtors in possession in the above-captioned Chapter 11 Cases 

(collectively, the “Debtors” and each, a “Debtor”),2 for entry of an order authorizing and 

approving that certain Settlement in accordance with the Settlement Term Sheet attached hereto 

as Exhibit 1, by and between the Debtors, SCB, the Committee, and the JPLs, all as set forth in 

the Motion; and the Court having found that it has jurisdiction over this matter pursuant to 28 

U.S.C. sections 157 and 1334; and the Court having found that venue of this proceeding and the 

Motion in this district is proper pursuant to 28 U.S.C. sections 1408 and1409; and the Court 

having found that the relief requested in the Motion is in the best interests of the Debtors’ estates, 

their creditors, and other parties in interest; and notice of the Motion and the opportunity for a 

                                                 

 1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in 
the Motion or the Settlement Term Sheet, as appropriate. 

 2 As used herein, “Debtors” does not include Falcon Gas Storage Company, Inc. (“Falcon”), 
which is also a chapter 11 debtor in the Chapter 11 Cases. 
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hearing on the Motion was appropriate under the particular circumstances; and the Court having 

reviewed the Motion and having considered the statements in support of the relief requested 

therein at a hearing before the Court (the “Hearing”); and the Court having determined that the 

legal and factual bases set forth in the Motion and at the Hearing establish just cause for the 

relief granted herein; and upon all of the proceedings had before the Court; and after due 

deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED: 

1. The Motion is granted. 

2. Pursuant to section 105(a) of the Bankruptcy Code and Bankruptcy Rule 9019, 

the Settlement is approved, and the terms, conditions, and provisions of the Settlement Term 

Sheet attached hereto as Exhibit 1 are incorporated in this Order by reference as if fully set forth 

herein.  The Settlement shall be irrevocably binding and enforceable in accordance with its terms 

on all parties thereto and shall be irrevocably binding on their successors and assigns.   

3. The Debtors acknowledge and agree as follows (the “Debtors’ Stipulations”): 

(a) SCB extended two Murabaha facilities (the “SCB Facilities”) to Arcapita Bank 

pursuant to those certain Master Murabaha Agreements, dated as of (i) May 30, 2011, in 

the principal amount of US$50,000,000 (as amended, restated, replaced, supplemented or 

otherwise modified from time to time, and together with such supporting and ancillary 

documents thereto, the “SCB May 2011 Murabaha Agreement”), which matured on 

March 28,2012, and (ii) December 22, 2011, in the principal amount of US$50,000,000 

(as amended, restated, replaced, supplemented or otherwise modified from time to time, 

and together with such supporting and ancillary documents thereto, the “SCB December 

2011 Murabaha Agreement”, and together with the SCB May Murabaha Agreement, the 

“SCB Murabaha Agreements”), which matured on March 28, 2012. 
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(b) The Debtors at all times intended that Arcapita Bank’s obligations under the SCB 

May 2011 Murabaha Agreement be guaranteed, and Arcapita Bank’s obligations under 

the SCB May 2011 Murabaha Agreement are guaranteed, by AIHL, Arcapita LT, and 

WindTurbine, (the “SCB May 2011 Guarantors”) in accordance with that certain 

Guaranty dated May 30, 2011 (the “May 2011 Guaranty”).   

(c) The Debtors at all times intended that Arcapita Bank’s obligations under the SCB 

December 2011 Murabaha Agreement be guaranteed, and Arcapita Bank’s obligations 

under the SCB December 2011 Murabaha Agreement are guaranteed, by AIHL, Arcapita 

LT, AEID II, WindTurbine, and RailInvest (the “SCB December 2011 Guarantors,” and, 

together with the SCB May 2011 Guarantors, the “SCB Guarantors”) in accordance with 

that certain Guaranty dated December 22, 2011 (the “December 2011 Guaranty”). 

(d) Arcapita Bank’s obligations in respect of the SCB May 2011 Murabaha 

Agreement are secured by four equitable mortgages or charges over the shares in 

Arcapita LT, AEID II, WindTurbine, and RailInvest (such shares, collectively, the “May 

2011 Collateral”) pursuant to that certain Charge Over Shares in WindTurbine Holdings 

Limited, dated May 30, 2011, that certain Charge Over Shares in Arcapita LT Holdings 

Limited, dated May 30, 2011, that certain Equitable Mortgage Over Shares in RailInvest 

Holdings Limited, dated December 22, 2011, and that certain Equitable Mortgage Over 

Shares in AEID II Holdings Limited, dated December 22, 2011(collectively, the “May 

2011  Mortgages,” and together with the SCB May 2011 Murabaha Agreement and the 

May 2011 Guaranty and other related and ancillary documents, the “May 2011 SCB 

Documents”). 
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(e) Arcapita Bank’s obligations in respect of the SCB December 2011 Murabaha 

Agreement are secured by an equitable mortgage over the shares in Arcapita LT, AEID 

II, WindTurbine, and RailInvest (such shares, collectively, the “December 2011 

Collateral”, which together with the May 2011 Collateral constitutes the “Collateral”) 

pursuant to that certain Equitable Mortgage Over Shares in RailInvest Holdings Limited, 

dated December 22, 2011, that certain Equitable Mortgage Over Shares in AEID II 

Holdings Limited, dated December 22, 2011, that certain Equitable Mortgage Over 

Shares in WindTurbine Holdings Limited, dated December 22, 2011, and that certain 

Equitable Mortgage Over Shares in Arcapita LT Holdings Limited, dated December 22, 

2011 (collectively, the “December 2011 Mortgages,” and together with the SCB 

December 2011 Murabaha Agreement and the December 2011 Guaranty and other 

related and ancillary documents and the May 2011 SCB Documents, the “SCB 

Documents”). 

(f) (i) the obligations under the SCB Documents (the “SCB Obligations”) are valid, 

binding, and enforceable obligations of Arcapita Bank and/or the applicable SCB 

Guarantors in accordance with the terms set forth in the SCB Documents and SCB is not 

required to take any further action under the SCB Documents to preserve and enforce its 

claims against Arcapita Bank and/or the applicable SCB Guarantors under the SCB 

Documents; (ii) the May 2011 Mortgages and December 2011 Mortgages and other liens 

and security interests granted to SCB with respect to the Collateral, as security for the 

obligations under the SCB Documents, are valid, perfected, and enforceable liens, 

mortgages, charges, deeds of trust, deeds to secure debt, and/or security interests in 
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accordance with the terms set forth in the SCB Documents; and (iii) the Debtors do not 

have any claims or causes of action against SCB under chapter 5 of the Bankruptcy Code. 

4. SCB is, and shall be, entitled to receive an administrative claim against AIHL, 

Arcapita LT, and the Pledged Subsidiary Debtors as evidenced by the New SCB Financing 

Documents in an amount equal to all post-petition and post-maturity profit that is accrued and 

unpaid (at the rates specified in the SCB Facilities) (the “Adequate Protection Claim”) which for 

the purpose of the Settlement shall be equal to $500,097.08 per month; provided, however, that 

until the Challenge Right Termination Date (as defined in the Settlement Term Sheet) the 

Committee shall be entitled in accordance with the terms and conditions of the Settlement to 

challenge (the “Committee Challenge Right”) SCB’s entitlement to the Adequate Protection 

Claim, and payment of amounts on account of post-petition or post-maturity profit under the 

SCB Facilities including one half of the amount of the Initial Payment (as defined in the 

Settlement Term Sheet and as it relates to post-petition or post-maturity profit) and the Monthly 

Profit Payments (as defined in the Settlement Term Sheet); provided further, however, that, 

notwithstanding any successful prosecution of the Committee Challenge Right, SCB shall be 

entitled to retain one half of the Initial Payment (as defined in the Settlement Term Sheet and as 

it relates to post-petition or post-maturity profit that has accrued through the earlier of (i) the date 

of the Initial Payment and (ii) November 30, 2012) as adequate protection (the “Protected 

Amount”).  In the event that the Committee exercises the Committee Challenge Right and 

obtains a favorable final order from this Court granting its challenge, all amounts (other than the 

Protected Amount) received or to be received by SCB through the effective date of a chapter 11 

plan for the Debtors on account of post-petition or post-maturity profit under the SCB Facilities 

and/or the New SCB Financing Documents (as defined in the Settlement Term Sheet), may be 
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re-characterized as payments of principal under the SCB Facilities and reduce SCB’s claims 

against the Debtors on account thereof, to the extent provided in such final order.  Any amounts 

paid pursuant to the New SCB Financing Documents (including the Initial Payment and each 

Monthly Profit Payment) shall be credited, on a dollar for dollar basis, against any SCB 

Expenses or post-petition or post-maturity profit that arises or is deemed to arise under the SCB 

Facilities. 

5. Upon entry of this Order and subject to a Challenge (defined below), (i) the SCB 

Obligations constitute valid secured claims against the Debtors and, together with any payments 

on account thereof, are not subject to subordination, avoidance, or objection by the Debtors or 

any party as to validity, enforceability, priority, or avoidability of the security for such claims 

and payments made on account thereof, and (ii) the claims, liens and security interests of SCB 

are deemed to be valid, perfected, enforceable, and not subject to avoidance, subordination, or 

objection by the Debtors or any party as to validity, enforceability, priority or perfection.  

Notwithstanding the foregoing, such determination of the validity, perfection, enforceability, 

priority, and unavoidability of such claims, liens and security interests, and any payments made 

on account thereof, is without prejudice to the rights of the JPLs to file a complaint challenging 

any such claims, liens or security interests of SCB or any of the Debtors’ Stipulations (a 

“Challenge”); provided, however, that any such Challenge not made by commencement of an 

adversary proceeding pursuant to Federal Rule of Bankruptcy Procedure 7001 (an “Adversary 

Proceeding”) and served no later than thirty (30) days after entry of this Order (the “Challenge 

Period”) shall be forever barred.  Despite the initiation of any such Adversary Proceeding 

asserting a Challenge, SCB’s claims, liens and security interests under the SCB Documents, and 

any payments made on account thereof, shall be presumed to be valid and entitled to the benefit 
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of this Order pending the entry of a final non-appealable judgment and order in favor of the party 

in interest with respect to such Challenge.  If no such Adversary Proceeding is properly and 

timely filed and served by such date, SCB’s claims, liens and security interests under the SCB 

Documents, and payments made on account thereof, shall not be subject to any other or further 

Challenge and shall be determined to have been, as of the Petition Date, valid, binding, 

perfected, enforceable, unavoidable, and having the priority asserted, and the Debtors, their 

estates and creditors, the JPLs, and any trustee appointed upon the conversion of any of the 

Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code or in any other proceedings 

superseding the Chapter 11 Cases (including any Cayman Islands liquidation proceedings) or 

such chapter 7 cases (any such chapter 7 cases or superseding proceedings, “Successor Cases”), 

shall be bound by Debtors’ Stipulations set forth in this Order.  The Challenge Period may be 

extended by agreement between SCB and the JPLs without further order of the Court.  The 

Committee has expressly waived any Challenge with respect to the SCB Obligations; provided, 

however, that the Committee shall be entitled to the Committee Challenge Right in accordance 

with the terms and conditions of the Settlement.  To the extent the Committee is permitted to 

assert the Committee Challenge Right under the Settlement and the Committee asserts the 

Committee Challenge Right, the Debtors have agreed pursuant to the Settlement that they shall 

oppose any such challenge and support SCB’s right to retain the full Initial Payment, the 

Monthly Profit Payments, and the Adequate Protection Claim as adequate protection. 

6. Subject to the express reservation of the rights of the JPLs and the Committee set 

forth in paragraphs 4 and 5 above, the Debtors’ Stipulations set forth in this Order shall survive 

the entry of any order: (a) confirming any plan of reorganization in any of the Chapter 11 Cases; 

(b) converting any of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code; (c) 
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dismissing any of the Chapter 11 Cases or any Successor Cases; or (d) pursuant to which this 

Court abstains from hearing any of the Chapter 11 Cases or Successor Cases.  The terms and 

provisions of this Order shall continue in the Chapter 11 Cases, in any Successor Cases, or 

following dismissal of the Chapter 11 Cases or any Successor Cases, and SCB’s claims, liens, 

and security interests shall maintain their priority, validity, enforceability, and perfection as 

provided by this Order and the Settlement until the SCB Obligations have been discharged.  

7. The automatic stay under section 362(a) of the Bankruptcy Code is hereby 

modified as necessary to effectuate all of the terms and provisions of the Settlement and this 

Order.   

8. The Court has considered the terms, conditions, and compromises contained in 

the Settlement and has determined that they are reasonable and appropriate, are designed to 

maximize value for the Debtors’ estates, and are in the best interests of the Debtors, their estates, 

their creditors, and all parties in interest in the Chapter 11 Cases. 

9. The Debtors have provided due, adequate, and sufficient notice of the Motion and 

the relief sought therein to all parties entitled to notice in compliance with the Bankruptcy Rules. 

10. Except as expressly provided in the Settlement or this Order, nothing in the 

Settlement or this Order shall limit, condition, or impair any of SCB’s rights, actions or remedies 

with respect to the SCB Facilities and the Debtors’ bankruptcy cases.   

11. The Court has considered the provisions of the Settlement regarding cash 

payments to be made to SCB by the Debtors, finds that all parties in interest have had notice of 

such provisions, have either failed to object or their objections have been overruled, and 

determines and orders that such provisions and such payments are hereby approved in their 

entirety and that any payments made to SCB under the Settlement should be, and hereby are 
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determined to be, indefeasible and not subject to clawback or redistribution, subject to the 

express reservation of the rights of the JPLs and the Committee set forth in paragraphs 4 and 5 

above. 

12. The Court finds and determines that all parties to the Settlement are expressly 

relying on the binding effect of the Settlement and this Order, that the parties would not have 

entered into the Settlement without obtaining the irrevocable and binding relief granted in the 

Settlement and in this Order, and that any modification to the Settlement or this Order would 

lead to irreparable harm.  Money damages would be an insufficient remedy for any breach of the 

Settlement by any party and each non-breaching party shall be entitled to specific performance 

and injunctive or other equitable relief as a remedy of any such breach, including, without 

limitation, an order of this Court or other court of competent jurisdiction requiring any party to 

comply promptly with any of its obligations under the Settlement and this Order. 

13. The provisions of this Order shall be binding upon and inure to the benefit of 

SCB, the Debtors, the JPLs, the Committee, and their respective successors and assigns, 

including any trustee or other fiduciary hereafter appointed in the Chapter 11 Cases or any 

Successor Cases as a legal representative of the Debtors or the Debtors’ estates. 

14. If any or all of the provisions of this Order are hereafter modified, vacated, 

reversed, or stayed by an order of the Court or another court, such stay, modification, reversal, or 

vacation shall not affect the validity, perfection, priority, allowability, or enforceability of any 

claims, priority, payments, or protection authorized for the benefit of SCB hereunder that is 

granted or attaches prior to the effective date of such stay, modification, reversal, or vacation, 

and shall be governed in all respects by the original provisions of this Order.  
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15. Notwithstanding Bankruptcy Rules 6004(a) and 6004(h), the terms and conditions 

of this Order shall be immediately effective and enforceable upon its entry. 

16. The Debtors are authorized, empowered, and directed to take any and all steps 

and to perform such other and further actions as are necessary to carry out, effectuate or 

otherwise enforce the terms, conditions and provisions of the Settlement Term Sheet, including 

execution of definitive documentation evidencing the same.  The Debtors and SCB are 

authorized to enter into the New SCB Financing Documents (as defined in the Settlement Term 

Sheet) without further Court approval. 

17. The Court shall retain jurisdiction over any and all matters arising from or related 

to the interpretation or implementation of this Order. 

Dated: New York, New York 
 ___________, 2012    ____________________________________ 

THE HONORABLE SEAN H. LANE 
UNITED STATES BANKRUPTCY JUDGE 
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EXECUTION COPY 

SETTLEMENT TERM SHEET 
(Arcapita / Standard Chartered Bank) 

 
October 7, 2012 

 
This term sheet (the “Agreement”) is subject to the approval of the United States Bankruptcy 
Court and the Grand Court of the Cayman Islands.  
 
THIS AGREEMENT IS NOT AN OFFER OR A SOLICITATION WITH RESPECT TO ANY 
SECURITIES OF ARCAPITA BANK B.S.C.(c) OR ANY OF ITS AFFILIATED CHAPTER 11 
DEBTORS OR A SOLICITATION OF ACCEPTANCES OF A CHAPTER 11 PLAN. 
 
Bankruptcy Court 
Order: 

The agreements contained herein are expressly subject to the entry of 
(I) an order (the “Order”) by the United States Bankruptcy Court for 
the Southern District of New York (“Bankruptcy Court”) presiding 
over the chapter 11 cases (“Chapter 11 Cases”) of affiliated debtors 
Arcapita Bank B.S.C.(c) (“Arcapita Bank”), Arcapita Investment 
Holdings Limited (“AIHL”), Arcapita LT Holdings Limited 
(“Arcapita LT”), AEID II Holdings Limited (“AEID II”), RailInvest 
Holdings Limited (“RailInvest”), and WindTurbine Holdings Limited 
(“WindTurbine,” and together with AEID II and RailInvest, the 
“Subsidiary Debtors”, together with Arcapita Bank, Arcapita LT, and 
AIHL, the “Debtors”), that is acceptable in all respects to Standard 
Chartered Bank (“SCB”) and the Official Committee of Unsecured 
Creditors (the “Committee”), and approving the agreements contained 
herein in their entirety; and (II) an order (the “Cayman Order”) by 
the Grand Court of the Cayman Islands in FSD Cause No. 45 of 2012 
(the “Cayman Proceeding”), that is acceptable in all respects to SCB 
and the Committee, including approving the Joint Provisional 
Liquidators’ (“JPLs”) entry into this Agreement as JPLs of AIHL for 
all purposes in the Cayman Proceeding.  The forms of the Order and 
the Cayman Order shall be submitted with the applicable motion 
seeking approval of this Agreement.  As used herein, “Debtors” does 
not include Falcon Gas Storage Company Inc. “Falcon”, which is also 
a chapter 11 debtor in the Chapter 11 Cases.   

The Debtors shall file on an expedited basis a motion seeking entry of 
the Order in the Bankruptcy Court by no later than October 9, 2012.  
The Order shall be entered by the Bankruptcy Court no later than 
October 19, 2012.  The Cayman Order shall be entered no later than 
October 31, 2012.     

Cayman Trust 
Property: 

SCB, the Debtors, the JPLs, and the Committee each reserve their 
respective rights with respect to the transfer and use of property by the 
Debtors which SCB has asserted is subject to certain express trusts 
established under SCB’s equitable mortgages over shares in Arcapita 
LT and the Subsidiary Debtors to AIHL.  This property consists of 
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property directly or indirectly owned or controlled by Arcapita LT and 
the Subsidiary Debtors (the “SCB Asserted Trust Property”).  For 
the avoidance of doubt, except as expressly set forth herein, SCB does 
not consent to the transfer or use of any SCB Asserted Trust Property 
related to the Subsidiary Debtors. 

SCB Claims and 
Security: 

Prior to the commencement of the Chapter 11 Cases, SCB extended 
approximately $100 million in secured Shari’ah-compliant murabaha 
financing to the Debtors under two $50 million secured murabaha 
facilities (together, the “SCB Facilities”).  The Debtors shall each 
admit, stipulate, acknowledge, and agree as to the validity, perfection 
and enforceability of SCB’s claims and security (the “SCB Claims”) 
under the finance and security documents (the “SCB Financing 
Documents”) between the Debtors and SCB including SCB’s 
entitlement to the Adequate Protection Claim (defined below) and the 
Debtors shall agree, and the Order and the Cayman Order (to the 
extent approved by the Cayman Court) shall provide, that the SCB 
Claims are not subject to avoidance, subordination, or other objection.  
This stipulation, contained in the Order and the Cayman Order (to the 
extent approved by the Cayman Court), shall be binding for all 
purposes in the Debtors’ Chapter 11 Cases, the Cayman Proceeding 
(to the extent approved by the Cayman Court), and any subsequent 
bankruptcy or liquidation proceedings of the Debtors (“Subsequent 
Proceedings”); provided that the JPLs shall have 30 days from the 
date of the Order to file a complaint challenging the SCB Claims.  The 
Committee expressly waives any challenge with respect to the SCB 
Claims under the SCB Facilities and SCB Financing Documents. 

SCB Superpriority 
Claims: 

If the Debtors transfer to AIHL or otherwise dispose of the SCB 
Asserted Trust Property, SCB shall be granted superpriority 
administrative expense claims (the “SCB Superpriority Claims”) 
against AIHL in an amount equal to the sum of all funds that have 
been or will be transferred post-petition to AIHL or otherwise 
disposed of on account of the SCB Asserted Trust Property.  

The SCB Superpriority Claims against AIHL shall not exceed the full 
amount of SCB’s accrued and unpaid claims (including without 
limitation unpaid principal, pre-petition and post-petition profit (which 
for the purpose of this Agreement shall be equal to $500,097.08 per 
month), fees and expenses).  

The SCB Superpriority Claims shall have priority ahead of all other 
present and future administrative claims (including, except as provided 
below, the claims of Estate Professionals (defined below)) but shall be 
subordinate to (a) any claims arising under debtor in possession 
financing obtained by the Debtors from unaffiliated third parties that 
has terms and conditions that are the same or better as those set forth 
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in the term sheet attached to the Commitment Letter of Silver Point 
Finance LLC, dated September 25, 2012 (the “Silver Point DIP 
Facility”) and which is approved by an order of the Bankruptcy Court 
which provides for modifications and adequate protection consistent 
with this Agreement and which includes the DIP Requirements 
(defined below) (the “DIP Financing”); provided, however, the SCB 
Superpriority Claims shall not be subordinate to the claims under the 
DIP Financing to the extent that the SCB Superpriority Claims relate 
to funds transferred by, or other disposition of, the Subsidiary Debtors, 
(b) the Cayman court-approved fees and expenses of the JPLs 
(including their legal advisors), in an amount not to exceed 
$9,000,000; provided, however, such amount shall be reduced dollar 
for dollar for amounts funded for the fees and expenses of the JPL 
which have been, and will be, funded by the Debtors, (c) any 
professional fee carve-out under the DIP Financing (and for the 
avoidance of doubt such carve-out shall not apply to the Subsidiary 
Debtors), and (d) a professional fee carve-out of $1 million in favor of 
professionals for the Debtors and the Committee (the “Estate 
Professionals”); provided that the professional fee carve-out may not 
be used by the Estate Professionals unless and until the professional 
fee carve-out under the DIP Financing has been fully used and 
exhausted; provided, further, SCB reserves any right it may have to 
assert any objections to the merits (but not the carve-out priority) and 
reasonableness of any fee and expense request of the JPLs and/or the 
Estate Professionals.   

Except as expressly set forth herein, the proceeds from any 
disposition, sale, transfer of, or equity offering related to, any of the 
investments owned directly or indirectly by the Subsidiary Debtors 
(the “Proceeds”) shall be held by the applicable Subsidiary Debtor 
unless SCB otherwise agrees in writing or the Bankruptcy Court 
permits such Proceeds to be transferred to AIHL or to be otherwise 
used by the Debtors.  If the Court permits such use or transfer of 
Proceeds, SCB shall receive a SCB Superpriority Claim equal to the 
sum of all funds transferred or used by the Debtors.  

Subject to the foregoing, the Debtors may use, sell, transfer, or 
otherwise dispose of the SCB Asserted Trust Property in their 
discretion and may use the proceeds of any such use, sale, transfer or 
disposition to pay any obligations arising under the DIP Financing or 
otherwise in accordance with the Cash Management Order. 

Shari’ah Compliance: The Debtors and SCB shall enter into a new murabaha financing 
agreement (“New SCB Financing Documents”), acceptable to SCB, 
the Debtors and the Committee, for the payment of the SCB Expenses 
and the Adequate Protection Claim (each as defined below), unless 
otherwise agreed by SCB, the Debtors and the Committee.  The New 
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SCB Financing Documents shall be structured in a manner acceptable 
under Islamic law to cause all payments made to SCB under this 
Agreement to be Shari’ah compliant. The New SCB Financing 
Documents, including the Listco Pledge (defined below), shall be 
finalized not later than 5 business days after the later of the entry of 
the Order or the Cayman Order. 

Fees and Expenses: AIHL, Arcapita LT, and the Subsidiary Debtors agree to reimburse 
SCB for all reasonable and documented out-of-pocket fees and 
expenses (the “SCB Expenses”) related to the Debtors, the Chapter 11 
Cases, the SCB Facilities, the Cayman Proceeding, and any 
Subsequent Proceedings, in accordance with the SCB Financing 
Documents.     

AIHL, Arcapita LT, and the Subsidiary Debtors agree that, as 
adequate protection for SCB’s interests in the SCB Asserted Trust 
Property, (1) the SCB Expenses constitute an administrative claim in 
each of their estates, (2) they will pay such SCB Expenses on a 
monthly basis, and (3) SCB shall not be required to file with the 
Bankruptcy Court any interim or final fee applications with respect 
thereto; provided, however, that the Debtors shall keep the Committee 
and the JPLs informed regarding SCB requests for, and AIHL’s, 
Arcapita LT’s, and the Subsidiary Debtors’ payment of, SCB 
Expenses.   

The Debtors, the Committee, and the JPLs shall retain the right to 
object to any SCB Expenses to the extent they are unreasonable or 
otherwise exceed the amount to which SCB is entitled under the SCB 
Financing Documents. 

Payment of Profit: AIHL, Arcapita LT, and the Subsidiary Debtors agree that, as 
adequate protection for SCB’s interests in the SCB Asserted Trust 
Property, SCB shall receive an administrative claim against AIHL, 
Arcapita LT, and the Subsidiary Debtors in an amount equal to all 
profit that is accrued and unpaid (at the rates specified in the SCB 
Financing Documents) (the “Adequate Protection Claim”), which 
administrative claim shall be paid as provided below.  The Debtors, 
the Committee, JPLs, and SCB acknowledge and agree that for the 
purposes of the Adequate Protection Claim post-petition profit shall be 
equal to $500,097.08 per month. 

On the later of (a) October 15, 2012 and (b) the date on which the 
Debtors’ receive interim approval (and if there is no interim approval, 
final approval) of debtor in possession financing, AIHL shall pay SCB 
the total amount of all outstanding and accrued, unpaid, prepetition 
and post-petition profit through the date of such payment and all 
outstanding SCB Expenses (both pre- and post-petition) through the 
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date of such payment (the “Initial Payment”).  From and after the 
Initial Payment, AIHL shall, on the first day of each month make 
current monthly cash payments of profit to SCB, in the monthly 
amount of $500,097.08 (the “Monthly Profit Payment”).  The first 
Monthly Profit Payment shall include any accrued and unpaid profit 
from the date of the Initial Payment to the date of the first Monthly 
Profit Payment.  SCB Expenses shall be invoiced to the Debtors with a 
copy to the Committee and paid monthly promptly upon receipt by the 
Debtors of invoices.  Any amounts paid pursuant to the New SCB 
Financing Documents (including the Initial Payment and each 
Monthly Profit Payment) shall be credited, on a dollar for dollar basis, 
against any SCB Expenses or post-petition profit that arises or is 
deemed to arise under the SCB Facilities.  

Notwithstanding (i) anything herein or in the New SCB Financing 
Documents and (ii) the Debtors’ having made any payment on account 
of the Adequate Protection Claim, including the Initial Payment or any 
Monthly Profit Payments, until the Challenge Right Termination Date 
(as defined below), the Committee will be entitled to challenge (the 
“Committee Challenge Right”) SCB’s entitlement to the Adequate 
Protection Claim, and payment of amounts on account of post-petition 
or post-maturity profit under the SCB Facilities including one half of 
the amount of the Initial Payment (as it relates to post-petition or post-
maturity profit) and the Monthly Profit Payments; provided, however, 
that, notwithstanding any successful prosecution of the Committee 
Challenge Right, SCB shall be entitled to retain one half of the Initial 
Payment (as it relates to post-petition or post-maturity profit that has 
accrued through the earlier of (i) the date of the Initial Payment and 
(ii) November 30, 2012) as adequate protection (the “Protected 
Amount”).  In the event, the Committee exercises the Committee 
Challenge Right and obtains a favorable determination from the 
Bankruptcy Court, all amounts (other than the Protected Amount) 
received or to be received by SCB through the effective date of a 
chapter 11 plan for the Debtors on account of post-petition or post-
maturity profit under the SCB Facilities and/or the New SCB 
Financing Documents, will be re-characterized as payments of 
principal under the SCB Facilities and reduce SCB’s claims against 
the Debtors on account thereof. 

If the closing of the EuroLog IPO occurs, the Committee expressly 
waives the Committee Challenge Right and SCB shall be entitled to 
retain the full Initial Payment, the Monthly Profit Payments, and the 
Adequate Protection Claim as adequate protection.   

If the closing of the EuroLog IPO does not occur, the “Challenge 
Right Termination Date” means, unless otherwise agreed in writing 
between the Committee and SCB, the date of confirmation of a 
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chapter 11 plan for the Debtors.  To the extent the Committee asserts 
the Committee Challenge Right, the Committee agrees that such 
challenge will occur in connection with confirmation  of a chapter 11 
plan for the Debtors.   

If the closing of the EuroLog IPO does not occur and the Committee 
asserts the Committee Challenge Right, the Debtors shall oppose any 
such challenge and support SCB’s right to retain the full Initial 
Payment, the Monthly Profit Payments, and the Adequate Protection 
Claim as adequate protection. 

DIP Financing: SCB will not object to the DIP Financing sought by the Debtors 
provided, that the DIP Financing shall not prime the security interests 
of SCB and shall be expressly subordinated to SCB with respect to the 
Subsidiary Debtors (including with respect to the SCB Superpriority 
Claims related to funds transferred by, or other disposition of, the 
Subsidiary Debtors) (the “DIP Requirements”).  The Debtors, 
Committee, and JPLs shall not obtain or seek approval of any debtor 
in possession financing that is not DIP Financing as defined in this 
Agreement without SCB’s consent. 

As soon as practicable after actual receipt by Arcapita Bank or AIHL 
of any proceeds of the EuroLog IPO, the Debtors agree to take any 
steps necessary to ensure that the maximum commitment under any 
DIP Financing will be reduced (or, if the entire amount of any DIP 
Financing facility has been drawn, the amount outstanding will be 
repaid) by an amount equal to any proceeds of the EuroLog IPO 
actually received by those entities, the receipt of which will have not 
resulted in an administrative expense claim in favor of any unaffiliated 
third party.  Thus, for example, to the extent the AEID II Cash 
Proceeds are received by AIHL and SCB receives an administrative 
claim related thereto, the Debtors will not be required to repay, or 
reduce the commitment amount of, the DIP Financing. 

The Debtors undertake that any DIP Financing facility shall be sized 
as if no EuroLog IPO proceeds will be available to the Debtors.  To 
the extent the Debtors receive proceeds of the EuroLog IPO that have 
not resulted in the creation of an administrative expense claim in favor 
of any unaffiliated third party, those funds shall first be allocated to 
repay amounts actually drawn under any DIP Financing facility and 
thereafter such funds will be applied to reduce the amount of any 
unused DIP Financing commitment.  The Debtors agree to use any 
remaining proceeds of the EuroLog IPO actually received by the 
Debtors (even if the receipt of such funds by a Debtor resulted in the 
creation of an administrative expense claim in favor of any 
unaffiliated third party) before making further draws on any unused 
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DIP Financing commitment.  

The Debtors will negotiate in good faith with the provider of any DIP 
Financing to implement the terms of the preceding two paragraphs on 
a Shari’a compliant basis and in as efficient and least costly manner as 
possible; provided, however, that the failure to accomplish this goal, 
or the inability to reduce the profit component owed under the DIP 
Financing murabaha agreement as a result of Shari’a issues, shall not 
constitute a basis for any argument that the Debtors cannot enter into 
the DIP Financing. 

Eurolog IPO: SCB will consent to the Eurolog IPO and the Debtors’ allocation of 
value of various assets (including the allocation of value to be 
provided to AEID II) that will be contributed to the IPO vehicle 
(“Listco”) in accordance with the IPO Documentation approved by the 
Debtors, SCB, the Committee, and JPLs.  SCB shall receive a first 
priority pledge of the shares in Listco allocated to AEID II to be held 
by an Arcapita affiliate that is wholly owned by AEID II (the “Listco 
Pledge”).  SCB consents to the transfer of cash proceeds made 
available to AEID II in accordance with the Eurolog IPO (the “AEID 
II Cash Proceeds”) to AIHL in accordance with the Cash 
Management Order; provided that SCB shall receive a SCB 
Superpriority Claim in an amount equal to the AEID II Cash Proceeds. 

For the avoidance of doubt, other than the Listco Pledge, SCB will not 
be entitled to assert any interest in, or to restrict the Debtors from 
using or transferring any cash proceeds of the Eurolog IPO, and the 
Debtors shall be free to use or transfer such proceeds in accordance 
with the Cash Management Order. 

Budget Consultation 
and Financial 
Reporting: 

The Debtors agree that SCB shall have consultation rights with respect 
to the Debtors’ budget filed in the Chapter 11 Cases (the “Budget”).  
The Debtors shall (i) provide SCB on a monthly basis, with an 
accounting of all SCB Asserted Trust Property and the disposition 
thereof in accordance with this Agreement; (ii) make available to SCB 
all financial information provided to the Committee concerning the 
Budget, the SCB Asserted Trust Property, the Debtors’ investments, or 
the Debtors’ financial condition, and any additional information 
reasonably requested by SCB relating to the foregoing; and (iii) 
provide SCB with the reporting information required under the SCB 
Facilities ((i), (ii) and (iii) collectively, together with the consultation 
rights set forth above, the “Reporting Obligations”).   The parties 
agree that the Reporting Obligations are a material term of this 
Agreement. 

Nothing herein modifies the Committee’s rights with respect to 

12-11076-shl    Doc 559    Filed 10/09/12    Entered 10/09/12 23:56:00    Main Document  
    Pg 38 of 46



 101378685_7 
 

Budget Consultation and Financial Reporting. 

Plan Treatment: The Debtors, Committee, the JPLs, and SCB reserve all of their 
respective rights with respect to the treatment of SCB’s claims (other 
than the SCB Superpriority Claims, other administrative claims 
granted to SCB in accordance with this Agreement, and the Listco 
Pledge) under any chapter 11 plan for the Debtors regardless of 
whether such plan is proposed or filed by the Debtors or the 
Committee.  To the extent the SCB Claims are not paid in full in cash 
on the effective date of a chapter 11 plan, any chapter 11 plan for the 
Debtors regardless of whether such plan is proposed or filed by the 
Debtors or the Committee shall provide that SCB shall be entitled to 
retain the Listco Pledge to secure repayment of the SCB Claims.   

Honiton Facility: 

 

 

 

 

Specific Performance: 

SCB and the Debtors agree that they will engage in good faith 
negotiations in an effort to reach an amendment to the Honiton 
Facility in connection with the plan process.  The Debtors 
acknowledge that the terms and conditions (including maturity and 
whether events of default have occurred and are continuing) of 
existing indebtedness related to Honiton is material to SCB’s 
determination as to whether it will grant an amendment to the Honiton 
Facility. 

The undersigned parties agree that money damages would be an 
insufficient remedy for any breach of this Agreement by any party and 
each non-breaching party shall be entitled to specific performance and 
injunctive or other equitable relief as a remedy of any such breach, 
including, without limitation, an order of the Bankruptcy Court or 
other court of competent jurisdiction requiring any party to comply 
promptly with any of its obligations under this Agreement. 

Governing Law: This Agreement shall be governed by and construed in accordance 
with the laws of the State of New York without giving effect to any 
choice or conflict of law provision or rule (whether of the State of 
New York or any other jurisdiction).  The Bankruptcy Court shall 
have exclusive jurisdiction to determine any disputes under this 
Agreement. 
 

Termination Events: Each of the following is a “SCB Termination Event”:  

(i) the material breach by the Debtors of any material term, 
provision or condition of this Agreement which has not been 
cured within three (3) business days of receipt of notice of such 
breach, including without limitation the failure of the Debtors 
to make any payment when due under this Agreement, 
including without limitation the Initial Payment, any Monthly 
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Profit Payment, and any payment of SCB Expenses;   

(ii) an order confirming a chapter 11 plan for either AIHL, 
Arcapita LT, or the Subsidiary Debtors is not entered on or 
before September 30, 2013; 

(iii) entry of an order granting relief from stay to any third party 
allowing them to proceed against any SCB Asserted Trust 
Property with a value in excess of $1 million;  

(iv) the transfer or use by the Debtors of any SCB Asserted Trust 
Property that is not consented to by SCB or authorized by the 
Bankruptcy Court in accordance with the terms of this 
Agreement; provided, however, for the avoidance of doubt, the 
transfer or use of AEID II Cash Proceeds by the Debtors in 
accordance with the Cash Management Order and this 
Agreement will not constitute an SCB Termination Event; 

(v) the entry of an order dismissing any of the Debtors’ Chapter 11 
Cases or converting any of such cases to a chapter 7 case; 

(vi) the entry of an order appointing a chapter 11 trustee or an 
examiner with enlarged powers under section 1106 of the 
Bankruptcy Code in any of the Debtors’ Chapter 11 Cases; 

(vii) except in connection with DIP Financing as expressly provided 
in this Agreement, the entry of an order granting any other 
creditor a lien or superpriority status equal or superior to SCB 
with respect to the SCB Superpriority Claims or the SCB 
Asserted Trust Property; 

(viii) Except upon the occurrence of a Debtor Termination Event 
(defined below), the entry of an order staying, reversing, 
vacating, or modifying this Agreement or the Order or the 
Cayman Order without SCB’s prior written consent; and 

(ix) the violation of any material term, provision or condition in the 
Order or the Cayman Order which has not been cured.  

Upon the occurrence of a SCB Termination Event and upon ten U.S. 
court days’ written notice to the Debtors, the Committee and the JPLs, 
SCB may file with the Bankruptcy Court a notice of presentment 
stating that a SCB Termination Event has occurred, together with a 
proposed order granting relief from stay to SCB to pursue its remedies 
under the SCB Financing Documents (the “SCB Termination 
Order”), which may be entered by the Bankruptcy Court upon 
shortened notice as provided in the Case Management Order and the 
Local Bankruptcy Rules.  Unless a Debtor Termination Event has 
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occurred, no party may oppose or contest the entry of the SCB 
Termination Order except on the ground that a SCB Termination 
Event has not occurred. 

Except upon the occurrence of a Debtor Termination Event, the 
agreements and obligations of the parties contained herein shall 
remain in full force and effect notwithstanding the occurrence of a 
SCB Termination Event or the entry of the SCB Termination Order. 

The following is the “Debtor Termination Event”:  

(i)  the material breach by SCB of any material term, provision or 
condition of this Agreement, which has not been cured; and 

(ii)  Any assignment or transfer (in whole or in part) by SCB to any 
third party of the SCB Superpriority Claims or of SCB’s claims 
(whether by participation or otherwise), or the voting rights with 
respect thereto, arising under the SCB Facilities, the SCB Financing 
Documents, or the New SCB Financing Documents which does not 
require the transferee to be bound to the terms of this Agreement. 

Upon the occurrence of the Debtor Termination Event and upon ten 
U.S. court days’ written notice to SCB, the Committee and the JPLs, 
the Debtors may file with the Bankruptcy Court a notice stating that a 
Debtor Termination Event has occurred and is continuing together 
with a proposed order releasing the parties from any  obligation to 
perform under the Agreement, vacating the Orders of the US 
Bankruptcy Court  approving this Agreement and disallowing any 
SCB Superpriority Claims granted under this Agreement (the “Debtor 
Termination Order”), which may be entered by the Bankruptcy 
Court upon shortened notice as provided in the Case Management 
Order.  Unless an SCB Termination Event has occurred, no party may 
oppose or contest the entry of the Debtor Termination Order except on 
the ground that the Debtor Termination Event has not occurred. 

  

 

[Remainder of Page Left Intentionally Blank; Signatures Follow] 
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