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Adam B. Nach – 013622 
Joel F. Newell – 025296  
LANE & NACH, P.C. 
2001 East Campbell Avenue, Suite 103 
Phoenix, Arizona 85016 
Telephone No.: (602) 258-6000 
Facsimile No.: (602) 258-6003 
Email: adam.nach@lane-nach.com  
  joel.newell@lane-nach.com 
 
Attorneys for Compass Bank 
 

IN THE UNITED STATES BANKRUPTCY COURT 
 
 FOR THE DISTRICT OF ARIZONA  
   
In re: 
 
POWER EQUIPMENT, LLC, 
 
  Debtor. 
 
 

 (Chapter 11 Case) 
 
No. 2:17-bk-02136-PS 
 
SECURED CREDITOR'S (i) NOTICE OF 
NON-CONSENT OF DEBTOR'S USE OF 
CASH COLLATERAL; AND (ii) 
MOTION FOR TURNOVER OR 
SEQUESTRATION OF CASH  
COLLATERAL  
 

 Compass Bank (“Secured Creditor”), by and through its attorneys undersigned, respectfully 

submits its Notice of Non-Consent of Debtor’s Use of Cash Collateral (“Notice”) and Motion for 

Turnover or Sequestration of Cash Collateral (“Motion”).  In support of its Notice and Motion, Secured 

Creditor submits the following:  

 I. INTRODUCTION. 

A. Secured Creditor does not consent to the use by Power Equipment, LLC, an Arizona 

limited liability company (“Debtor”) of any cash collateral (“Cash Collateral”) which secures 

indebtedness owing to Secured Creditor; 

B. Secured Creditor requests that the Court issue an Order requiring the sequestration or 

turnover of all cash collateral which secures indebtedness owing to Secured Creditor; and 

C. Secured Creditor requests that the Court order the Debtor to account for all cash 

collateral it has received since the commencement of the bankruptcy case and continue to account on a 

weekly basis.   

/// 
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II. BACKGROUND. 

 This Notice and Motion is based on the following: 

1. This case was commenced by voluntary petition filed by the Debtor under Chapter 11 of 

the United States Bankruptcy Code on March 8, 2017 (“Petition Date”). 

2. Upon information and belief, the Debtor is operating and managing its businesses, 

pursuant to 11 U.S.C. §§ 1107 and 1108.   

3. As of the date of this Notice, the Debtor has not filed its Schedules of Assets and 

Liabilities or Statement of Financial Affairs.  See DE No. 1.   

4. Secured Creditor is the holder in due course of a Promissory Note1 (“Note”) made, 

executed, and delivered by Gerald F. Booden, Jr., in his capacity as Manager and James A. Booden, in 

his capacity as Manager of Debtor, dated on or about November 6, 2007 in the original principal 

amount of $1,739,500.00.  A copy of the Note is attached hereto as Exhibit “A” and incorporated 

herein. 

5. The Note is secured by a Deed of Trust With Security Agreement and Assignment of 

Rents executed by the Debtor, dated as of November 6, 2007, and recorded on November 8, 2007, in 

the Office of the Maricopa County Recorder, in document no. 2007-1205256 (“Deed of Trust”).  The 

Deed of Trust encumbers certain real property, parcel number 115-08-098A, commonly known as 2305 

E. Jefferson Street, Phoenix, AZ 85034 (the “Deed of Trust Property”) which is more fully described 

in the Deed of Trust.  A copy of the Deed of Trust is attached hereto as Exhibit “B” and incorporated 

herein. 

6. The Note is further secured by a Security Agreement executed by the Debtor, dated 

November 6, 2007, granting a valid and perfected security interest in the equipment of the Debtor, 

which was filed with the Arizona Secretary of State at File No. 2007-15076007.  A copy of the Security 

Agreement and the UCC-1 Financing Statement are attached hereto as Exhibit “C” and incorporated 

herein. 

7. The Note is further secured by the Absolute Assignment of Leases and Rents executed 

                                                 
1 Fajon Machining, L.L.C., an Arizona limited liability company (“Fajon LLC”), now known as Fajon 
Machining, Inc., an Arizona corporation (“Fajon”) is a co-borrower pursuant to the terms of the Note. 
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by the Debtor, dated November 6, 2007 and recorded with the Office of the Maricopa County 

Recorder on November 8, 2007 at document no. 2007-1205257 (“Assignment”).  A copy of the 

Assignment is attached hereto as Exhibit “D” and incorporated herein. 

8. Secured Creditor is owed the principal amount of $1,464,120.82 plus interest and fees 

and costs. 

III. LEGAL AUTHORITY. 

9. Pursuant to 11 U.S.C. §363, cash, negotiable instruments, documents or other cash 

equivalents whenever acquired in which the estate and an entity other than the estate have an interest  

constitutes cash collateral for the entire indebtedness owing to Secured Creditor. 

10. Secured Creditor objects to Debtor’s use of the Cash Collateral secured by the Compass 

lien and seeks to sequester or turn over of all of the Cash Collateral as being due Secured Creditor. 

11. Unless and until there is a specific order issued by this Court authorizing the Debtor to use 

this cash collateral, the use of the cash collateral by the Debtor is in violation of 11 U.S.C § 363. 

 WHEREFORE, Secured Creditor requests that the Court enter an order providing as follows: 

A. Debtor shall account for any and all cash collateral they have received from the 

commencement of the Chapter 11 bankruptcy case and on a weekly basis;   

B. Debtor shall turn over to Secured Creditor all cash collateral which it is receiving; and, 

C. For such other and further relief as the Court may deem just and appropriate. 

RESPECTFULLY SUBMITTED this 10th day of March, 2017. 

      LANE & NACH, P.C. 
 
 
      By/s Adam B. Nach – 013622  
 Adam B. Nach 
 Joel F. Newell 
 Attorneys for Compass Bank 
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CERTIFICATE OF MAILING 
 

COPY of the foregoing mailed via first class mail as follows:  
 
Power Equipment, LLC 
2305 E. Jefferson Street 
Phoenix, AZ 85034 
Debtor 
 

Southwestern Business Financing Corporation  
3200 North Central Avenue, Suite 1550 
Phoenix Arizona 85012 
 

COPY of the foregoing mailed via electronic mail as follows:  
 
Bert L. Roos, Esq. 
Bert L. Roos, PC 
5045 N. 12th St., Suite B 
Phoenix, AZ 85014 
Email:  blrpc85015@msn.com  
 

Office of U.S. Trustee 
230 North First Avenue 
Phoenix, AZ 85003 
Email:  ustpregion14.px.ecf@usdoj.gov  
 

 
By   /s/  Karen Graves    
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EXHIBIT A 
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EXHIBIT B

Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 11 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 12 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 13 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 14 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 15 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 16 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 17 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 18 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 19 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 20 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 21 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 22 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 23 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 24 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 25 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 26 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 27 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 28 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 29 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 30 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 31 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 32 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 33 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 34 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 35 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 36 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 37 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 38 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 39 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 40 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 41 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 42 of 65



 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

EXHIBIT C

Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 43 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 44 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 45 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 46 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 47 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 48 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 49 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 50 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 51 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 52 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 53 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 54 of 65



 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

EXHIBIT D 

Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 55 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 56 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 57 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 58 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 59 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 60 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 61 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 62 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 63 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 64 of 65



Case 2:17-bk-02136-PS    Doc 5    Filed 03/10/17    Entered 03/10/17 10:38:27    Desc
 Main Document      Page 65 of 65


	Notice of Non-Consent (Exhibit B).pdf
	Receiver Clause




