IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

EZOHAR WATERWORKS, LLC et. al.! Case No. 09-11179 (BLS)

Debtors. Joint Administration Pending

)
)
)
)
)
)
)

MOTION OF DEBTORS FOR AN ORDER
(I) APPROVING BIDDING PROCEDURES FOR THE
SALE OF SUBSTANTIALLY ALL OF THEIR ASSETS,

(II) APPROVING CERTAIN BIDDING PROTECTIONS, (III) APPROVING
THE FORM AND MANNER OF NOTICE OF THE SALE AND ASSUMPTION
AND ASSIGNMENT OF EXECUTORY CONTRACTS AND UNEXPIRED
LEASES AND (IV) SCHEDULING AN AUCTION AND SALE HEARING

The above-captioned debtors (the "Debtors™) hereby move the Court, pursuant to

sections 105, 363, 365 and 503 of title 11 of the United States Code (the Bankruptcy Code”),

Rules 2002, 6004, 9007 and 9014 of the Federal Rules of Bankruptcy Procedure

(the ”Bankruptcy Rules”) and Local Rule 6004-1 of the Local Rules for the United States
Bankruptcy Court for the District of Delaware (the ”Local Rules™), for entry of an order,

attached hereto as Exhibit A (the ”Bidding Procedures Order™):

a. approving proposed bidding procedures (the ”Bidding Procedures”), as

well as proposed bidder protections, in connection with the sale (the ”Sale”) of substantially all
of the Debtors’ assets (the ”Assets”);
b. scheduling an auction (the ”Auction”) and a final sale hearing (the ’Sale

Hearing”) in connection with the Sale; and

1 The Debtors are Zohar Waterworks, LLC d/b/a Tri Palm International, LLC (Tax ID No. XX-XXX9117) and
B2 International Corporation d/b/a Oasis Water (Tax ID No. XX-XXX6990). The mailing address for both of
the Debtors is 222 E. Campus View Blvd., Columbus, OH 43235,

DLI-6244529v3



c. approving the form and manner of notice of the Auction and the Sale

Hearing, including the form and manner of service of the notice (the ”Auction and Hearing

?Notice”) attached hereto as Exhibit B, and the notice of the proposed assumption and assignment
of executory contracts and unexpired leases in the form attached hereto as Exhibit C

‘g(the ” Assumption and Assignment Notice”).

In support of this Motion, the Debtors incorporate the statements contained in the

gDeclaration of Raul F. Tejada in Support of First Day Relief (the “Tejada Declaration™) filed
{contemporaneously herewith and incorporated herein by reference and further respectfully state
as follows:

JURISDICTION

1. The Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157
and 1334, This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue of
'these proceedings and the Motion in this Court is proper under 28 U.S.C. § 1408 and § 1409.

2. The statutory bases for the relief requested herein are sections 105(a), 363,
365 and 503 of the Bankruptcy Code and Local Rule 6004-1.

BACKGROUND

3. On April 2, 2009 (the “Petition Date”), the Debtors commenced their

bankruptcy cases by filing voluntary petitions for relief under chapter 11 of the Bankruptcy Code

(the “Chapter 11 Cases™). No trustee, examiner or creditors’ committee has been appointed in
these cases. The Debtors are operating their respective businesses as debtors-in-possession
'pursuant to sections 1107 and 1108 of the Bankruptcy Code.

4. The events leading up to the Petition Date and the facts and circumstances

supporting the relief requested herein are set forth in the Tejada Declaration.



.The Stalking Horse Agreement

5. The Debtors have negotiated the terms of an asset purchase agreement

?(the ”Stalking Horse Agreement”) with Patriarch, through LVD Acquisition, LLC (the
5“B_u\@”), pursuant to which the Buyer has agreed to act as a stalking horse bidder for the sale of
f;substantially all of the Debtors’ assets (the “Sale”). Concurrently with the filing of this Motion,
%the Debtors have filed a motion to approve the Sale (the “Sale Motion”). The principal terms of
gthe Stalking Horse Agreement are summarized in the Sale Motion.

‘ 6. The Stalking Horse Agreement includes certain protections for the Buyer,
-and the Debtors will be required to reimburse the Buyer for its reasonable, actual out-of-pocket
expenses incurred in connection with the negotiation, preparation, execution, delivery and

attempted performance of the Stalking Horse Agreement up to an aggregate amount of $300,000

(the ”Expense Reimbursement”). The Expense Reimbursement will be payable in the event that
the Debtors’ assets are sold to another party. The Expense Reimbursement will be paid to the
‘Buyer immediately upon the earlier to occur of (a) the consummation of an alternative sale
transaction sale and (b) the date of the first distribution in respect of prepetition claims against
‘the Debtors; provided, however, that the Expense Reimbursement shall not be payable as a result
of any payments made to a creditor holding a prepetition claim pursuant to a motion filed by the
Debtors on the petition date. The Expense Reimbursement will be allowed and paid as an
v'administrative expense claim pursuant to section 503(b)(1) of the Bankruptcy Code.

7. The Stalking Horse Agreement also obligates the Debtors to obtain the
entry of a bidding procedures order acceptable to the Buyer by April 17, 2009 and a sale order
acceptable to the Buyer by May 4, 2009. Also, the Buyer can terminate the Stalking Horse

Agreement if the sale has not been consummated by June 1, 2009.



8. The Debtors believe that entry into the Stalking Horse Agreement for the
;sale of substantially all of the Debtors’ assets, or such other agreement that the Debtors enter into
%with the prevailing bidder at the Auction, represents the best possible outcome for these cases.
:'The Debtors believe that a sale based on the Bidding Procedures proposed herein provides the

best opportunity for maximizing value for the Debtors’ stakeholders.

RELIEF REQUESTED

9. By this Motion, the Debtors seek, pursuant to sections 105, 363, 365
and 503 of the Bankruptcy Code, entry of the Bidding Procedures Order:

(a) approving (i) the Debtors’ proposed Bidding Procedures for
marketing the Assets, which procedures are attached as Annex 1 to
the Bidding Procedures Order; (ii) the Auction and Hearing
Notice; and (iii) the Assumption and Assignment Notice;

(b) approving the Expense Reimbursement;
(©) establishing Wednesday, April 29, 2009 at 4:00 p.m. (Eastern
Time) as the deadline for the submission of bids (the “Bid

Deadline™);

(d) scheduling the Auction, if necessary, no later than Friday, May 1,
2009; and

(e) scheduling the Sale Hearing for Monday, May 4, 2009 to consider

the sale of the Assets to the Buyer or such other party that is the
successful bidder at the Auction.

A. THE PROPOSED BIDDING PROCEDURES
10.  The Debtors are requesting that the Court approve Bidding Procedures for
the sale of the Assets with a final sale hearing to occur during the first week of May.2 The

following is a summary of the Debtors’ proposed Bidding Procedures.3

2 The proposed form of Bidding Procedures Order contains proposed dates from the Debtors. These dates are
subject to the availability of the Court and may change.



11.  Participation Requirements. Unless otherwise ordered by the Court for

Lcause shown, to participate in the bidding process, each person or entity will be required to
édeliver (unless previously delivered) the following materials to the Debtors on or before the Bid
iDeadline: (a) an executed confidentiality agreement in form and substance satisfactory to the
iDebtors; and (b) a statement demonstrating to the Debtors’ satisfaction a bona fide interest in
ipurchasing, and the financial ability to purchase, the Assets. Each person or entity that delivers
Esuch materials to the Debtors on or before the Bid Deadline in form reasonably acceptable to the

:Debtors is hereinafter referred to as a “Potential Bidder.” After a Potential Bidder delivers all of

the materials required above, the Debtors will deliver or make available (unless previously
delivered or made available) to each Potential Bidder satisfying the criteria enumerated herein
certain designated information and financial data in respect of the Assets.

12,  Determination by the Debtors. The Debtors, in consultation with any

official committee of unsecured creditors appointed in these chapter 11 cases (the “Committee”),
will (a) coordinate the efforts of Potential Bidders in conducting their respective due diligence,
(b) evaluate bids from Potential Bidders, (c) negotiate any bid made to purchase the Assets and
(d) make such other determinations as are provided in the Bidding Procedures. Neither the
iDebtors nor their representatives will be obligated to furnish any information of any kind
whatsoever relating to the Debtors to any person who is not a Potential Bidder. The Debtor will
consult with counsel to the Debtors’ pre- and postpetition lenders (the “Lenders”) to the same
extent that it is required to consult with the Committee under the Bidding Procedures, but only if

the Lenders are not active bidders at the applicable time.

3 The summary describes each provision of the Bidding Procedures that Local Rule 6004-1 requires a debtor to
highlight in a bidding procedures motion.



13.  Due Diligence. The Debtors will afford any Potential Bidder such due

-?diligence access or additional information as may be requested by the Potential Bidder that the
%Debtors, in their business judgment, determine to be reasonable and appropriate; provided,
:-however, that any such additional information that has not previously been furnished to the
f_Buyer must also be distributed to the Buyer. The Debtors may designate an employee or other
frepresentative to coordinate all reasonable requests for additional information and due diligence
éaccess from such Potential Bidders. No additional due diligence information will be made
:available to Potential Bidders after the Bid Deadline.

14. Bid Deadline. On or before the Bid Deadline, a Potential Bidder that
-desires to make a bid is required to deliver written copies of its bid by facsimile and email to the
representatives of the Debtors, the Debtors’ counsel, the Committee and the Buyer.

15. Bid Requirements. All bids must include: (a) an offer to acquire the

‘Assets in the form of the Stalking Horse Agreement, marked to show any proposed amendments

and modifications to such agreement (the "Marked Agreement”); (b) an agreement that the

Potential Bidder’s offer is binding and irrevocable until 48 hours after the earlier of (i) the
consummation of the sale of the Assets to another person or entity, or (ii) 30 days after the Sale
Hearing; and (c) a proposed purchase price greater than the aggregate consideration offered by
the Buyer pursuant to the Stalking Horse Agreement by an amount of $400,000 (the “Initial Bid
:Increment”), which amount equals the sum of the maximum amount of the Expense
Reimbursement plus $100,000. Except for the Stalking Horse Agreement, bids must be
-accompanied by (a) a certified check or wire transfer in an amount equal to 10% of the cash
purchase price set forth in the Marked Agreement payable to the order of the Debtors (a "Good

Faith Deposit™) and (b) written evidence of available cash, a commitment for financing or ability



;to timely obtain a satisfactory commitment if selected as the Successful Bidder and such other
}evidence of ability to consummate the transaction as the Debtors may reasonably request. To the
éextent any Potential Bidder proposes to include non-cash consideration in its bid, such non-cash
gconsideration must be, in the reasonable discretion of the Debtors, freely marketable and such
:;bid shall be accompanied by the form of notes or other type of instrument in connection with
i}such non-cash consideration. Additionally, a Potential Bidder may not propose to assume the
éPre—Petition Term and Revolver Obligations, the Prepetition Equipment Finance Obligations or
?the DIP Facility Obligations (as such terms are defined in the Stalking Horse Agreement). The
?_Buyer will not be required to post a Good Faith Deposit. The Debtors, in consultation with the
.Committee, will review each bid received from a Potential Bidder to ensure that it meets the
requirements set forth above. A bid received from a Potential Bidder that meets the above

requirements will be considered a “Qualified Bid” and each Potential Bidder that submits a

‘Qualified Bid will be considered a “Qualified Bidder.” The Debtors, in consultation with the

Committee, will determine whether each bid meets the requirements of a Qualified Bid. The
iStalking Horse Agreement is a Qualified Bid and the Buyer is a Qualified Bidder for all purposes
vand requirements pursuant to the Bidding Procedures. The Debtors may value a Qualified Bid
‘based upon any and all factors that the Debtors deem pertinent, including, among others: (a) the
amount of the Qualified Bid, (b) the risks and timing associated with consummating a transaction
with the Potential Bidder, (c)the risks associated with any non-cash consideration in any
Qualified Bid, (d) any excluded Assets or executory contracts and leases, and (e) any other
jfactors that the Debtors may deem relevant to the Sale in consultation with the Committee. The
Debtors, in their business judgment, and in consultation with the Committee, reserve the right to

reject any bid if the bid: (a) is on terms that are more burdensome or conditional than the terms



';of the Stalking Horse Agreement; (b) requires any indemnification of such Potential Bidder in its
-:;Marked Agreement; (c) is not received by the Bid Deadline; (d) includes non-cash consideration
éthat is not freely marketable; or (e) is subject to any due diligence, financing condition or other
écontingencies (including representations, warranties, covenants, and timing requirements) of any
;;kind or any other conditions precedent to such party’s obligation to purchase the Assets other
Ethan as may be included in the Sfalking Horse Agreement.

16.  Auction Participation. Only the Buyer and each Potential Bidder who has

‘.submitted a Qualified Bid are eligible to participate at the Auction. At least one business day
.pm'or to the Auction, each Potential Bidder who has submitted a Qualified Bid must inform the
Debtors whether it intends to participate in the Auction. The Debtors will promptly thereafter
inform in writing each Potential Bidder who has expressed its intent to participate in the Auction
of the identity of all other Potential Bidders that may participate in the Auction. If the Debtors
..do not receive any Qualified Bids other than the Stalking Horse Agreement, they will not hold an
Auction, the Stalking Horse Agreement will be the Successful Bid (as defined below) and the
‘Buyer will be named the Successful Bidder (as defined below).

17. Auction. If more than one Qualified Bid has been received, the Debtors
'will conduct the Auction for the sale of the Assets. The Debtors propose that the Auction take
place at 10:00 a.m. (Eastern Time) on May 1, 2009 at the offices of Morris, Nichols, Arsht &
Tunnell, LLP, 1201 N. Market Street, 18" Floor, Wilmington, DE 19801, or such other time or
‘such other place as the Debtors shall designate in a subsequent notice to all Qualified Bidders.
-The Auction will be conducted openly and will be transcribed or videotaped, at the Debtors’
option. The bidding shall start at the amount offered in the highest Qualifying Bid, plus

$100,000 and will continue in increments of at least $100,000 until the bidding ceases. Any bid



gtsubmitted by the Buyer at the Auction will include a credit equal to $300,000, which equals the
imaximum Expense Reimbursement. The Debtors may alter the Bidding Procedures at the
EAuction if, in their reasonable judgment, in consultation with the Committee, such alteration will
fbetter promote the goals of the Auction. Immediately prior to the conclusion of the Auction, the
;Debtors, in consultation with the Committee, will: (a) review each bid made at the Auction on
;fthe basis of financial and contractual terms and such factors relevant to the sale process,
éincluding those factors affecting the speed and certainty of consummating the Sale; (b) determine

ithe highest or best bid for the Assets at the Auction (the “Successful Bid”); and (c) notify all

Potential Bidders at the Auction, prior to its conclusion, of the name of the maker of the

Successful Bid (the “Successful Bidder”). All bidders at the Auction shall be deemed to have

consented to the core jurisdiction of the Court and waived any right to jury trial in connection
with any disputes relating to the Auction, the Sale of the assets and the construction and
enforcement of the Stalking Horse Agreement. After determining the Successful Bid, the
Debtors may determine, in their reasonable business judgment, in consultation with the
Committee, which Qualified Bid is the next best bid (the “Next Best Bid”).

18.  Acceptance of Qualified Bids. The Debtors may reject at any time before

entry of the Sale Order any bid, other than the Stalking Horse Agreement, that, in the Debtors’
reasonable judgment, is (a) inadequate or insufficient, (b) not in conformity with the
requirements of the Bankruptcy Code, the Bidding Procedures or the terms and conditions of the
Sale or (c¢) contrary to the best interests of the Debtors and their estates. The Debtors’
presentation to this Court for approval of the selected bid as the Successful Bid does not
constitute the Debtors’ acceptance of the bid. The Debtors will have accepted a Qualified Bid

only when such Qualified Bid has been approved by the Court at the Sale Hearing. If the



Successful Bidder does not close the Sale by the date agreed to by the Debtors and the
iSuccessful Bidder, then the Debtors shall be authorized, but not required, to close with the party

that submitted the Next Best Bid (the “Next Best Bidder”), without a further court order.

19.  No Fees for Potential Bidders or Qualified Bidders. Except for the Buyer,

%Potential Bidders or Qualified Bidders will not be allowed any breakup, termination or similar
:;fee. Moreover, neither the tendering of a bid nor the determination that a bid is a Qualified Bid
Ewill entitle a Potential Bidder or Qualified Bidder to any breakup, termination or similar fee and
éall Potential Bidders and Qualified Bidders waive any right to seek a claim for substantial
icontn'bution.

20.  Return of Good Faith Deposit. The Good Faith Deposits of all Potential

‘Bidders shall be held in escrow by the Debtors, and shall not become property of the Debtors’
-estates. The Good Faith Deposit of each Potential Bidder shall be returned to such Potential
bBidder within 48 hours after the earlier of (a) entry of the Court order approving the Sale of the
assets to another person or entity, and (b) 30 days after the Sale Hearing.

21.  The Debtors believe that the proposed Bid Procedures provide an
-appropriate framework for selling the Assets and will enable the Debtors to review, analyze and
vcompare all Bids received to determine which Bid is in the best interests of the Debtors’ estates
:and creditors.
B. PROPOSED STALKING HORSE BIDDING PROTECTIONS

22.  As part of the Bidding Procedures Order, the Debtors are also requesting
approval of the provisions of the Stalking Horse Agreement regarding the payment of the
Expense Reimbursement on the terms and conditions set forth in the Stalking Horse Agreement.
The Buyer is not requiring a break up fee, as is typically approved in connection with the sale of

substantially all of a debtor’s assets pursuant to section 363 of the Bankruptcy Code, but is not
10



willing to serve as a stalking horse bidder without the inclusion of the Expense Reimbursement
_f.provisions in the Stalking Horse Agreement. If approved by this Court, the Debtors would be
Erequired to pay the Buyer up to $300,000 in Expense Reimbursement, in the event that the
.-:Expense Reimbursement is payable under the terms of the Stalking Horse Agreement.

23.  The Debtors submit that the proposed Expense Reimbursement will not
Echill bidding, is reasonable, and will enable the Debtors to maximize the value of their estates.
jThe Stalking Horse Agreement establishes a legitimate price floor and initiates a legitimate sales
fprocess, allowing the Debtors to both maximize the value of their estates and evaluate properly
other competing bids that may be materially higher or otherwise better than the Buyer’s bid. In
addition, the $300,000 cap on the Expense Reimbursement represents less than one-half of one
percent of the value that the Debtors ascribe to the Stalking Horse Agreement. This percentage
Ais far lower than the cumulative breakup fees and expense reimbursements approved in other

chapter 11 cases in this jurisdiction. See In re Tweeter Home Entm’t Group, Inc., Case No. 07-

10787 (PJW) (Bankr. D. Del. June 26, 2007) (authorizing debtors to offer up to 3% break-up fee

if asset purchase agreement executed by specified deadline); In re New Century TRS Holdings,

Inc., Case No. 07-10416 (KJC) (Bankr. D. Del. April 12, 2007) (approximately 2% break-up fee

awarded); In re Women First Health Care, Case No. 04-11278 (MFW) (Bankr. D. Del. Sept. §,

2004) (approving 2.9% break-up fee); In re Decora Indus., Inc., 2002 WL 32332749 (D. Del.

2002) (Farnan, J.) (appellate court approving 3% break-up fee).

C. PROPOSED NOTICE OF THE SALE HEARING

24.  Pursuvant to Bankruptcy Rule 2002(a), the Debtors are required to provide
their creditors with 20 days’ notice of the Sale Hearing. Pursuant to Bankruptcy Rule 2002(c),
such notice must include the date, time, and place of the Auction and the Sale Hearing, and the

11



deadline for filing any objections to the relief requested in the Sale Motion. The Debtors
‘ipropose that the deadline for objecting to approval of the proposed Sale shall be 4:00 p.m.
i(Eastern Time) on Wednesday, April 29, 2009.

25.  Within two business days after entry of the Bidding Procedures Order, the
éDebtors will serve the Auction and Hearing Notice by first-class mail, postage prepaid upon the
‘Efollowing parties: (a) the office of the United States Trustee for the District of Delaware
é(the ”U.S. Trustee”); (b) counsel to the Committee; (c) the Debtors’ thirty largest unsecured
Ecreditors, as identified in the Debtors’ chapter 11 petitions, (d) all parties who have asserted a
lien or security interest against any of the Assets, (€) all parties to the Debtors’ executory
.contracts and unexpired leases that may be assumed and assigned in connection with the Sale

(the "Assumed and Assigned Agreements”); (f) applicable taxing authorities, including the

Internal Revenue Service; (g) all parties requesting notice in these Chapter 11 Cases; and (h) all
other known potential creditors in these Chapter 11 Cases. The Auction and Hearing Notice
shall indicate that the Sale Motion and the Stalking Horse Agreement can be obtained on the
website of the Debtors’ claims and noticing agent, Administar Services Group, LLC,
‘http://www.administarllc.com/. In addition, the Debtors will serve the Sale Motion, including a
copy of the Stalking Horse Agreement, on those persons in categories (a) through (d), above.
:Further, within two business days after entry of the Bidding Procedures Order, or as soon as
practicable thereafter, the Debtors will place a publication version of the Auction and Hearing
‘Notice for one day in the national edition of The Wall Street Journal.

26.  The Auction and Hearing Notice will include, among other things, the
date, time and place of the Auction and the Sale Hearing and the deadline for filing any

objections to the relief requested in the Sale Motion once they are set by the Court, and, will

12



jitherefore, comply with Bankruptcy Rule 2002(c). The Debtors submit that the methods of notice
édescribed herein comply fully with Bankruptcy Rule 2002 and constitute good and adequate
inotice of the proposed sale of the Assets. Therefore, the Debtors respectfully request that this
fCourt approve the notice procedures proposed above.

D. PROPOSED NOTICE OF THE ASSUMPTION AND ASSIGNMENT OF EXECUTORY
‘ CONTRACTS AND UNEXPIRED LEASES

27.  Additionally, the Debtors, as part of the Sale, intend to assume and assign
écertain executory contracts and unexpired leases. As soon as practicable, but no later than
Friday, April 10, 2009, the Debtors will file a schedule of cure obligations (the Cure Schedule™)
"for the Assumed and Assigned Agreements. The Cure Schedule will include a description of
;each Assumed and Assigned Agreement potentially to be assumed and assigned under the
:Stalking Horse Agreement or a Marked Agreement, as applicable, and the amount, if any, the
Debtors believe is necessary to cure such agreements pursuant to section 365 of the Bankruptcy
Code (the ”Cure Costs”). A copy of the Cure Schedule, together with the Assumption and
Assignment Notice, will be served on each of the nondebtor parties listed on the Cure Schedule
by first class mail on the date that the Cure Schedule is filed with the Court. The Debtors
propose that any objections to the assumption and assignment of any executory contract or
unexpired lease identified on the Cure Schedule, including, but not limited to, objections relating
to adequate assurance of future performance or to the Cure Costs set forth on such schedule,
must be in writing, filed with the Court, and be actually received on or before Monday, April 27,
2009 by Zohar Waterworks, LLC, 222 E. Campus View Blvd., Columbus, Ohio 43235 (Attn:
Bill Schiffli), with copies to (a) counsel to the Debtors, Morris, Nichols, Arsht & Tunnell, LLP,
1201 N. Market Street, 18™ Floor, Wilmington, DE 19801 (Attn: Derek C. Abbott); (b) counsel
to Patriarch, Jones Day, 2727 N. Harwood Street, Dallas, TX 75201, (Attn: Gregory M. Gordon

13



and Kathleen McLaurin); and (c) once it is formed, counsel to the Committee (the “Notice

Parties”); provided, however, that in the event the Auction results in a Successful Bidder other

%than the Buyer, the Debtors shall file a notice identifying such Successful Bidder, and serve such
énotice upon each party identified in the Cure Schedules, and the deadline for objecting to the
sassignment of the Assumed and Assigned Agreements to such Successful Bidder on the basis of
"?adequate assurance of future performance will be the commencement of the Sale Hearing. Any
-isuch objection shall set forth a specific default in any Assumed and Assigned Agreements and
{claim a specific monetary amount that differs from the amount (if any) specified by the Debtors
in the Cure Schedule.

28.  If no objections are received, then the Cure Costs set forth in the Cure
Schedule will be binding upon the nondebtor parties to the Assumed and Assigned Contracts for
all purposes in these chapter 11 cases and will constitute a final determination of the total Cure
Costs required to be paid by the Debtors in connection with the assumption and assignment of
ithe Assumed and Assigned Agreements. In addition, all counterparties to the Assumed and
Assigned Agreements will (i) be forever barred from asserting any additional cure or other
amounts with respect to the Assumed and Assigned Agreements, and the Debtors and the
Successful Bidder will be entitled to rely solely upon the Cure Costs set forth in the Assumption
and Assignment Notice; (ii) be deemed to have consented to the assumption and assignment, and
(iii) be forever barred and estopped from asserting or claiming against the Debtors or the
Successful Bidder that any additional amounts are due or other defaults exist, that conditions to
assignment must be satisfied under such Assumed and Assigned Agreements or that there is any
objection or defense to the assumption and assignment of such Assumed and Assigned

Agreements.

14



29.  Where a nondebtor counterparty to an Assumed and Assigned Agreement
;ﬁles an objection asserting a cure amount higher than the proposed Cure Costs (the “Disputed
?Cure Amount”), then (a) to the extent that the parties are able to consensually resolve the
:Disputed Cure Amount prior to the Sale Hearing, and subject to the Successful Bidder’s consent
:i;of such consensual resolution, the Debtors shall promptly provide the Committee and the
fSuccessful Bidder notice and opportunity to object to such proposed resolution or (b) to the
fextent the parties are unable to consensually resolve the dispute prior to the Sale Hearing, then
?the amount to be paid under section 365 of the Bankruptcy Code with respect to such Disputed
Cure Amount will be determined at the Sale Hearing or at such other date and time as may be
_iﬁxed by this Court. All other objections to the proposed assumption and assignment of an
;Assumed and Assigned Agreement will be heard at the Sale Hearing. The Debtors intend to
cooperate with counterparties to Assumed and Assigned Agreements to attempt to reconcile any
differences in a particular cure amount.

30. The Debtors request that any party failing to object to the proposed
transactions be deemed to consent to the treatment of its executory contract and/or unexpired

ilease under section 365 of the Bankruptcy Code. See Hargrave v. Twp. of Pemberton (In re

Tabone, Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (by not objecting to sale motion, creditor

deemed to consent); Pelican Homestead v. Wooten (In re Gabeel), 61 B.R. 661, 667 (Bankr.

W.D. La. 1985) (same). Moreover, the Debtors request that each such party be deemed to
consent to the assumption and assignment of its executory contract and/or unexpired lease

notwithstanding any anti-alienation provision or other restriction on assignment. See 11 U.S.C.

§§365(c)(1)(B), (e)(2)(A)(i1), and (f).

15



NOTICE

31.  No trustee, examiner or creditors’ committee has been appointed in these
échapter 11 cases. Notice of the Motion has been provided to: (a)the U.S. Trustee; (b) those
Eparties listed on the consolidated list of creditors holding the thirty largest unsecured claims
;against the Debtors, as identified in their chapter 11 petitions; (c) counsel to Patriarch; (d) all
?;parties who have asserted a lien or security interest against any of the Assets; (¢) all nondebtor
%parties to the Assumed and Assigned Agreements; and (f) the Internal Revenue Service. In light
;of the nature of the relief requested herein, the Debtors submit that no other or further notice is

required.

NO PRIOR REQUEST

32.  No prior request for the relief sought in this Motion has been made to this
:Court or any other court.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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WHEREFORE, the Debtors respectfully request the Court to enter the Bidding
Procedures Order granting (i) the relief requested herein and (ii) such other and further relief to

the Debtors as the Court may deem proper.

‘ MORRIS, NICHOLS, ARSHT & TUNNELL LLP
April 2, 2009

‘Wilmington, Delaware wu(

Derék’C. Abbott (Bar No. 3376)
Ann C. Cordo (Bar No. 4817)
1201 N. Market Street

P.O. Box 1347

Wilmington, DE 19899-1347
Telephone: (302) 658-9200
Facsimile: (302) 658-3989

Proposed Counsel for the Debtors and
Debtors-in-Possession
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