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-and-

780 Third Avenue, 36th Floor
New York, New York 10017
Telephone: (212) 561-7700
Facsimile:  (212) 561-7777
Ilan D. Scharf, Esq.

Proposed Counsel for the Official Committee of
Unsecured Creditors of The Christian Brothers’
Institute and The Christian Brothers of Ireland, Inc.

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:

THE CHRISTIAN BROTHERS’ INSTITUTE, et al.,

Debtors.

Chapter 11

Case No. 11-22820 (RDD)

OBJECTION OF THE OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS TO THE CHRISTIAN BROTHERS’ INSTITUTE’S 
MOTION FOR APPROVAL OF STIPULATION AUTHORIZING 

USE OF CASH COLLATERAL OF COUNTRY BANK AND
PROVIDING ADEQUATE PROTECTION

TO: THE HONORABLE ROBERT D. DRAIN
UNITED STATES BANKRUPTCY JUDGE:

The Official Committee of Unsecured Creditors (the “Committee”) appointed in the 

above-captioned cases (collectively, the “Cases”) of The Christian Brothers’ Institute (“CBI”) 

and The Christian Brothers of Ireland, Inc. (“CBOI” and, collectively with CBI, the “Debtors”) 

under chapter 11 of Title 11 of the United States Code (as amended, the “Bankruptcy Code”), by 
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and through its undersigned proposed counsel, hereby objects (the “Objection”) to The Christian 

Brothers’ Institute’s Motion (the “Motion”) for Approval of Stipulation Authorizing Use of Cash 

Collateral of Country Bank and Providing Adequate Protection [Docket No. 16].  In support of 

its Objection, the Committee respectfully states as follows:

Preliminary Statement

1. CBI seeks to use Country Bank’s alleged cash collateral in order to 

provide adequate protection to Country Bank by (a) authorizing Country Bank to draw interest 

payments due to Country Bank on account of a $5 million loan from Country Bank to CBI and 

(b) granting replacement liens to Country Bank for any diminution in value of its collateral.  CBI 

asserts that Country Bank’s loan is secured by, among other things, mortgages on three 

Properties (as defined below), assignments of leases and rents for the Properties, certain 

personalty on the Properties, and CBI’s accounts.  CBI further asserts that Country Bank is 

oversecured.

2. The Committee believes that CBI  must make additional disclosures and 

clarifications in order to meet its burden to establish a basis for providing adequate protection to 

Country Bank.  The Committee has engaged in informal due diligence with the Debtor and, to 

date, has discovered that many of the facts represented in the Motion are inaccurate and that 

CBI’s representations are inadequate.  CBI has not provided all of the documents requested by 

the Committee, and such additional documents may give rise to additional questions.  Based on 

the information CBI has provided to date, the Motion does not provide adequate disclosure of 

information critical to the Court’s approval of the Motion, including the following:

a Confirmation that the Properties are property of CBI’s estate 
without restriction as to use and/or not held in trust;

b The basis for the Debtors’ assertion that Country Bank is 
oversecured;
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c Which of CBI’s bank accounts are subject to a security interest 
asserted by Country Bank;

d Whether the Properties generate any rental or other income and, if 
they are being used and occupied by non-debtors, the terms and 
conditions for such use;

e The uses of the loan proceeds and the proposed uses of the cash 
collateral pursuant to the Stipulation; 

f The uses of the Properties and whether the Debtor operates and 
manages the Properties; and

g The source of cash used to fund the existing interest reserve 
account.

3. The proposed Stipulation should also clarify ambiguous provisions in 

order to avoid any future disputes that may arise out of the terms of the Stipulation.  Specifically, 

the Stipulation should provide that (a) the Stipulation is without prejudice to the Debtors’ rights 

to surcharge the Properties or proceeds thereof pursuant to section 506(c) of the Bankruptcy 

Code, (b) any replacement liens will only attach to Country Bank’s existing collateral and not to 

unencumbered assets, and (c) the Stipulation is without prejudice to the Committee’s rights to 

object to any claims asserted by Country Bank and seek avoidance of any payments made to 

Country Bank by the Debtors.

Relevant Facts

A. Background

4. On April 28, 2011 (the “Petition Date”), each of the Debtors commenced 

their Cases by filing a voluntary petition for relief under chapter 11 of the Bankruptcy Code.  

Pursuant to §§ 1107(a) and 1108 of the Bankruptcy Code, the Debtors continue to operate as 

debtors in possession.  

5. CBI alleges that it is a domestic not-for-profit 501(c)(3) corporation 

organized under § 102(a)(5) of the New York Not-for-Profit Corporation Law.  CBOI alleges 
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that it is a domestic not-for-profit 501(c)(3) corporation organized under the Not-for-Profit 

Corporation Law of the State of Illinois.  The Debtors allege that they were formed for the 

purposes of establishing, conducting and supporting Catholic schools.  The Debtors state that 

their “immediate need for relief before this court stems from the fact that the [Debtors] have been 

named in numerous sexual abuse lawsuits where are alleged to have occurred between 

approximately 30 to 50 years ago primarily in Washington State and St. John’s Newfoundland, 

Canada.”  Local rule 1007-2 Affidavit of Brother Kevin Griffith dated April 28, 2011 [Docket 

No. 2] at ¶ 5.  

6. On May 2, 2011, the Court entered an order consolidating the Debtors’ 

Cases for administrative purposes only [Docket No. 8].  No trustee or examiner has been 

appointed in the Debtors’ Cases.

7. On May 11, 2011 the United States Trustee for Region 2 (the “U.S. 

Trustee”) appointed six members to the Committee.  On May 23, 2011, the U.S. Trustee 

appointed a seventh member to the Committee.  The Committee is comprised of seven 

individuals who are plaintiffs in sexual abuse cases pending against at least one of the Debtors in 

either Washington State or Canada.

8. The Debtors have not filed their Schedules of Assets and Liabilities or 

Statements of Financial Affairs, (the “Schedules and SOFAs”).  The Debtors’ schedules and 

SOFAs are due on June 13, 2011.

B. The Loan

9. CBI is a borrower under a loan agreement (the “Loan Agreement”) dated 

November 25, 2008 with Country Bank as lender.  A true and correct copy of the Loan 

Agreement is attached hereto as Exhibit A.  The Loan Agreement provides for a $5 million loan 

(the “Loan”) from Country Bank to CBI.  The Loan is an interest only loan with a non-default 
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rate of 6% per annum.  The maturity date of the Loan Agreement has been extended to 

December 1, 2012.  CBI maintains a reserve account (the “Debt Service Reserve”) at Country 

Bank to fund interest payments under the Loan Agreement.  Currently, the Debtors report that 

the Debt Service Reserve holds approximately $533,000 of CBI’s funds.1

10. In connection with the Loan Agreement, CBI asserts that it granted 

Country Bank a security interest in, among other things, properties located at (i) 74 West 124th 

Street, New York, New York, (ii) 1850 Broadway, Town of Esopus, New York and (iii) 260 

Wilmont Road, New Rochelle, New York (collectively, the “Properties”).  

Objection

A. Applicable Law

11. The Bankruptcy Code requires debtors to provide a secured creditor with 

adequate protection to the extent that the automatic stay, the debtors’ use of property, or a 

priming lien “results in a decrease in the value of such entity’s interest in such property.”  11 

U.S.C. § 361(1).  The Bankruptcy Code introduces the concept of adequate protection with the 

goal of “safeguard[ing] the secured creditor from diminution in the value of its interest during 

the Chapter 11 reorganization.”  In re 495 Central Park Ave. Corp., 136 B.R. 626, 631 (Bankr. 

S.D.N.Y. 1992).  

12. Determinations regarding adequate protection are fact-specific.  See In re 

Mosello, 195 B.R. 277, 289 (Bankr. S.D.N.Y. 1996); Mbank Dallas, N.A. v. O’Connor (In re 

O’Connor), 808 F.2d 1393, 1396 (10th Cir. 1987); In re Martin, 761 F.2d 472 (8th Cir. 1985); 

see also S. Rep. No. 95-989, 95th Cong., 2d Sess. 54 (1978).  The focus of the requirement is to 

protect a secured creditor from diminution in the value of its collateral during the use period.  

                                               
1 Motion at ¶ 14.
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United Savings Association of Texas v. Timbers of Inwood Forest Associates, Ltd., 484 U.S. 365, 

368, 108 S.Ct. 626, 629, 98 L.Ed.2d 740 (1988).  See also Matter of Kain, 86 B.R. 506, 513 

(Bankr. W.D. Mich. 1988); Delbridge v. Production Credit Association and Federal Land Bank 

(In re Delbridge), 104 B.R. 824 (E.D. Mich. 1989); In re Beker Industries Corp., 58 B.R. 725, 

736 (Bankr. S.D.N.Y. 1986).  

13. Section 361 of the Bankruptcy Code provides that periodic cash payments, 

replacement liens, or relief constituting the “indubitable equivalent” of the creditor’s interest 

may provide adequate protection.  Provision of a replacement lien in property equal to the value 

of the cash collateral used specifically complies with Section 361(2) and provides adequate 

protection within the meaning of Section 363(e) of the Bankruptcy Code.  See, e.g., In re 

O'Connor, 808 F.2d at 1398; In re Dynaco Corp., 162 B.R. 389, 393-95 (Bankr. D. N.H. 1993); 

In re T.H.B. Corp., 85 B.R. 192, 195 (Bankr. D. Mass. 1988). 

14. Where the lenders’ collateral is not diminishing as a result of its use, 

nothing further is required for adequate protection.  In re Pursuit Athletic Footwear, Inc., 193 

B.R. 716 (Bankr. D. Del. 1996) (approving use of cash collateral where debtor agreed to grant 

creditor replacement lien and there had been no diminution in the value of the collateral); In 

T.H.B. Corp., 85 B.R. at 194; In re Dynaco Corp., 162 B.R. at 394-95.  “If the debtors make a 

solid showing that their continued operation of their business during the relevant period will pose 

no serious danger of such a decline, there is no need for any additional adequate protection . . . .”  

Id. at 394.   

15. Section 506(b) of the Bankruptcy Code allows holders of an oversecured 

claim “interest on such claim, and any reasonable fees, costs, or charges provided for under the 

agreement or State statute under which such claim arose,” but only “[t]o the extent that an 
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allowed secured claim is secured by property the value of which . . . is greater than the amount of 

such claim . . .” 11 U.S.C. § 506(b).  It is black letter law that, under section 506(b), only 

oversecured creditors are entitled to payment of interest and fees.  Undersecured creditors are not 

entitled to receive any additional compensation, directly or indirectly.  United Savings 

Association of Texas v. Timbers of Inwood Forest Associates, Ltd., 108 S. Ct. at 629-30.  

B. CBI Should Clarify Certain Provisions of the Proposed Stipulation2

1. CBI Should Clarify That The
Properties Are Property of Debtor CBI

16. Clearly, the Debtors should not provide adequate protection to preserve a 

non-debtor’s interest in property.  CBI must establish that the Properties are property of CBI’s 

estate and that CBI (and its creditors) will benefit from any adequate protection to be provided to 

Country Bank.  As such, the Committee proposes that the Stipulation clearly state that the 

Properties are property of CBI’s estate without restriction as to use and are not held in trust for 

the benefit of a non-debtor.  In the alternative, CBI should disclose any restrictions as to use or 

cloud against title to the Properties so that the Committee and the Court can effectively assess the 

merits of CBI’s request to provide adequate protection to Country Bank.

17. Notably, the Loan Agreement provides that CBI “has good and marketable 

title to real property comprising the [Properties], subject only to those matters expressly listed 

as exceptions to title or subordinate mattes in the title insurance policy or title insurance 

policies accepted by [Country Bank]….”3  The Loan Agreement also states that “[n]o tenant, 

person, party, firm, corporation or other entity has an option, right of first offer, or right of 
                                               
2  As noted above, the Committee requested information from the Debtors in connection with the Motion.  The 
Debtors have provided some, but not all, of the information requested by the Committee.  In addition, the 
Committee proposed certain revisions to the proposed Stipulation.  As of the date hereof, the Debtors have to some, 
but not all the Committee’s proposed revisions.  As such, the Committee is filing this objection to preserve its rights, 
but expect to continue working with the Debtors to resolve the Committee’s concerns.  
3  Exh. A, Loan Agreement at Section 3.11 (emphasis supplied).
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refusal, to purchase the [Properties], any portion thereof or any interest therein, except as 

specifically described in the Title Insurance Policy.”4The Committee requested a copy of any 

title insurance policy or policies accepted by Country Bank in connection with the Loan 

Documents (as defined in the Motion).  However, the Debtors have neither produced the title 

insurance policies nor disclosed any exceptions to title or subordinate matters described in any 

title insurance policy or policies.  Moreover, CBI has refused to state that the Properties are 

property of the estate without restriction as to use.  Such disclosure is critical in a case where the 

debtor is a charitable organization in order to address any concerns that property may have been 

conveyed to the debtor with restrictions as to use or may only be held in trust by the debtor.  

18. Here, CBI should be required to disclose whether and to what extent there 

are any clouds as to title so that CBI does not expend limited estate resources preserving the 

value of property that may not benefit CBI’s unsecured creditors.

2. CBI Should Clarify the Basis for Asserting 
that County Bank is Oversecured

19. CBI asserts that “Country Bank appears to be oversecured…”.5  Notably, 

payment of postpetition interest should be made only by a secured lender who is actually

oversecured as opposed to one who appears to be oversecured.  Moreover, the Debtors have not 

disclosed to the Court the estimated value of the Properties or provided any basis, other than 

mere conjecture, to support their assertion that Country Bank is oversecured.

20. The Committee requested, among other things, recent appraisals of the 

Properties.  The Committee further asked that CBI disclose in the Stipulation, the estimated 

value of each of the Properties.  The Debtors provided appraisals of the Properties to the 

                                               
4 Exh. A, Loan Agreement at Section 3.30.
5 Motion at ¶16; Stipulation at Recital L.
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Committee.  While some of the appraisals appear to be dated, they do show that Country Bank is 

oversecured.  However, the Debtors have not disclosed the values of the Properties in the 

Stipulation.  The Debtors must sustain their burden of showing that Country Bank is oversecured 

and must do so using evidence rather than mere assertions.  Moreover, the Debtors will be 

required to disclose the value of the Properties in their Schedule and SOFAs, which are due to be 

filed in less than two weeks.  As such, Debtors should disclose the Properties’ estimated values 

in the proposed Stipulation.

3. CBI Should Clarify That It Is Not Granting
Security Interests in Previously Unencumbered Assets     

21. CBI asserts that it granted Country Bank security interests in, among other 

things, (i) the Properties, (ii) furniture, fixtures and equipment on the Properties, (iii) leases and 

rents from the Properties, and (iv) “all accounts, including reserves, escrows, and deposit 

accounts maintained by CBI...”.6

22. Thus, the Motion and the recitals in the Stipulation imply that CBI granted 

a security interest to Country Bank in all of CBI’s accounts.  However, this is not correct.  The 

Security Agreement provides that CBI only granted a security interest in “[A]ll reserves, 

escrows, and deposit accounts maintained by [CBI] with respect to the Property….7”  A true 

and correct copy of one of the Security Agreements is attached hereto as Exhibit B.8  The 

Debtors have disclosed that they maintain accounts at other financial institutions, including an 

operating account and a payroll account at JPMorgan Chase Bank, N.A.9  Thus, the Debtors 

                                               
6  Motion at ¶ 11; Stipulation at ¶ I(f).
7  Mortgage, Assignment of Leases and Rents and Security Agreement at Section 1.1(m) (emphasis supplied).
8  The Security Agreement for each of the Properties are substantially similar and thus the Committee did not burden 
the Court with extra exhibits.
9  See Debtors' Motion for Order Granting Authority to (i) Maintain Existing Bank Accounts; (ii) Continue to Use 

Existing Business Forms; and (iii) Granting Related Relief [Docket No. 12] at Exh. A.
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should clarify that they are not seeking to grant Country Bank a security interest in any property 

of the Debtors in which Country Bank does not already have a security interest, including the 

Debtors’ bank accounts that are not held at Country Bank.

4. The Debtors Should Clarify How They Used the Proceeds of the Loan and
How They Intend to Use Cass Collateral Pursuant to the Stipulation         

23. CBI states that it entered into the Loan Agreement “to provide cash flow 

for, among other things, (a) funding its operating expenses in connection with the ownership and 

operation of certain real properties located in New York City, Ulster County, and Westchester 

County, and (b) funding any working capital requirements of these properties.”10  CBI further 

states that it “wishes to continue using Country Bank’s cash collateral for those purposes during 

the Chapter 11 Case…”.11

24. However, this is not correct.  The Debtors recently disclosed to the 

Committee that the proceeds of the loan were used only to pay settlements and legal fees in 

abuse cases asserted in Washington State and, contrary to the representations in the Motion, the 

proceeds of the Loan were not used to fund operating expenses or working capital for the 

Properties.  Assuming that the Debtors’ recent disclosure is correct, the Debtors should disclose 

whether the proceeds were used to settle claims solely against CBI or whether other defendants 

benefitted from the Debtors’ payment of proceeds to settle the claims.

25. The Debtors also recently disclosed to the Committee that the only 

intended use for cash collateral under the proposed Stipulation is to make adequate protection 

payments to Country Bank.  The Debtors should clarify that they do not intend to use any of the 

cash collateral for operating expenses or working capital pursuant to the Stipulation.

                                               
10  Motion at ¶ 2.
11  Motion at ¶ 2.
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5. The Debtors Should Clarify Their Use of the Properties

26. The Debtors should clarify their use of the Properties, including the 

identity of the parties that maintain, insure, operate or manage the Properties, as well as whether 

the Debtors receive any rental or other income from the Properties.  This is particularly important 

in these Cases because it is not clear that the Debtors operate or benefit from the Properties.  For 

example, the New York City property is home to a high school, and the Debtors should disclose 

whether and to what extent they operate the high school, maintain the property, manage the 

property, or insure the property.  When the Committee asked the Debtors for this information, 

their initial response was “The entities responsible for maintaining and operating the properties 

are the individual tenants at each of the properties.”  Since the Debtors have not filed their 

Schedules and SOFAs, this response amounts to a “non-answer” and the absence of any 

additional information belies the impression that the facts behind this Motion are as simple as 

they appear on the face of the Motion.  The Debtors have since agreed to make additional 

disclosures regarding the identities of the parties that operate, maintain and insure the Properties, 

including disclosing that the New York City Property is operated by Rice High School.  

However, the Committee requested additional disclosure such as whether Rice High School is a 

separate legal entity12 and the high school’s relationship with the Debtors.  This issue is critical 

to allay any concerns that a third party might claim an interest in the Properties at a later date 

after CBI has expended valuable estate assets to maintain the Properties.

                                               
12  Disclosure of the identity of Rice High School and its legal entity, if any, is critical to the Committee’s 
understanding of whether and to what extent the Debtor is responsible for, and can benefit from, the New York City 
Property.  A search for “Rice High School” on the website for the New York Department of State Division of 
Corporation and Business Records Entity Database on June 3, 2011 showed no result.  As such, the Debtors should 
provide full and complete disclosure of the entity operating the high school.
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6. The Debtors Should Disclose the Source of Cash Used
To Fund The Debt Service Reserve

27. The Debt Service Reserve is funded with $533,000.  The Debt Service was 

funded on or about November 22, 2010 in connection with the extension of the maturity date of 

the Loan Agreement.  The Committee has asked the Debtors to disclose the source of funds used 

to establish the Debt Service Reserve.  Clearly, the Debtors should disclose details regarding this 

substantial prepetition cash transfer to Country Bank.

C. The Debtors Should Clearly State That They Are Not Waiving
Their Rights Under Section 506(c) of the Bankruptcy Code      

28. The Debtors assert that Country Bank is oversecured.  Moreover, Country 

Bank is not providing any “new money” to the Debtors pursuant to the Stipulation.  As such, the 

Debtors should expressly state that they are not granting Country Bank a waiver of the Debtors’ 

rights under section 506(c) of the Bankruptcy Code.

D. The Debtors Should Clearly State That Replacement Liens Will Attach
Solely to Prepetition Collateral and Not to Any Other Assets of the Debtors

29. The Debtors propose to grant replacement liens to Country Bank.  Based 

on the Debtors’ representation, Country Bank is already secured and is adequately protected by a 

large equity cushion.  The Debtors should not grant Country Bank a replacement lien in 

unencumbered assets.  The Debtors should state that the replacement liens to be granted to 

Country Bank will not extend to previously unencumbered assets in order to avoid any issues 

that may arise at a later date.

E. The Stipulation Should Be Without Prejudice to the Committee’s Rights

30. Country Bank’s claims should be subject to a challenge from the 

Committee.  The Committee will need to evaluate Country Bank’s claims and lien position.  The 

Committee proposes that the Stipulation include the following provision:
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Nothing in this Stipulation and Order, including without limitation, 
any findings or admissions by the Debtors, if any, contained in the 
Recitals of this Stipulation and Order shall limit or affect the rights 
or ability of the Committee or any subsequently appointed or 
elected trustee(s) in these Cases or on successor cases under 
Chapter 7 of the Code from seeking to disallow Country Bank’s 
claims against Debtors in respect of the Loan Documents, pursuing 
any claims against Country Bank in connection with the Loan 
Documents or avoiding all or substantially all of the security 
interests or liens or right of Country Bank in the Property, (as 
defined in the Security Agreements) or in any other asset or 
property of Debtors in which the Country Bank claims an interest, 
including, without limitation, any claim, action or proceeding 
against Country Bank that requires Country Bank to give up its 
Replacement Liens, to disgorge adequate protection interest 
payments received, or to disgorge any amounts paid to Country 
Bank as a result of any of Country Bank’s claims against the 
Debtors or liens upon and security interests in the assets and 
properties of the Debtors (including the Property) being 
invalidated, avoided, subordinated, impaired or compromised in 
any way, either by an order of this Court (or other court of 
competent jurisdiction) or by settlement.

Conclusion

31. CBI must provide clear disclosure and clarification regarding the terms of 

the Stipulation in order to meet their burden of establishing that the relief requested is 

appropriate under the circumstances.  CBI should provide proper and appropriate disclosures, 

including but not limited to the circumstances under which the debt to Country Bank was 

incurred, the proposed uses of cash collateral, the Debtors’ (or other parties’) uses of the 

Properties, and the adequate protection to be provided to Country Bank.  Finally, proposed 

Stipulation contains ambiguity regarding (a) whether other accounts of the Debtors will be 

subject to the Stipulation, (b) whether the replacement liens will attach to unencumbered assets,, 

(c) whether the Debtors are waiving any claim under section 506(c) of the Bankruptcy Code, and 

(d) whether the Committee’s rights to review and challenge Country Bank’s liens and claims will 

be preserved.  The Debtors should clarify these ambiguities as discussed above.  
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WHEREFORE, the Committee requests that this Court enter an order approving 

the Stipulation only to the extent the Stipulation is modified to address the issues raised by the 

Committee in this Objection.   

Dated: New York, New York
June 3, 2011

PACHULSKI STANG ZIEHL & JONES LLP

/s/ Ilan D. Scharf
Ilan D. Scharf , Esq.
780 Third Avenue, 36th Floor
New York, NY  10017-2024
Telephone:  (212) 561-7700
Facsimile:   (212) 561-7777

-and-

James I. Stang (admitted pro hac vice)
10100 Santa Monica Blvd., Suite 1100
Los Angeles, California 90067-4100
Telephone:  (310) 277-6910
Facsimile:   (310) 201-0760

Proposed Counsel for the Official Committee of
Unsecured Creditors of The Christian Brothers’
Institute and The Christian Brothers of Ireland, Inc.
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(Security Agreement)






































