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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

 

In re: 

 

OUTER HARBOR TERMINAL, LLC 

 

Debtor. 1   

:

:

:

:

:

:

: 

Chapter 11 

 

Case No. 16-10283 (LSS) 

 
Hearing Date:  TBD – Shortened Notice Requested 

Objection Deadline: TBD – Shortened Notice 

Requested 

 

 

 

MOTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS FOR AN 

ORDER DIRECTING DEBTOR AND ITS INSIDERS TO PRODUCE DOCUMENTS, 

APPEAR AT DEPOSITIONS, AND RESPOND TO OTHER DISCOVERY 

 

The Official Committee of Unsecured Creditors (the "Committee") of Outer Harbor 

Terminal, LLC, a debtor and debtor in possession ("Debtor"), by and through its counsel, 

Brinkman Portillo Ronk, APC and The Rosner Law Group LLC hereby files this motion (the 

"Motion") pursuant to 11 U.S.C. §§ 105(a) and 1103, Rules 2004, 9014, 7026, 7030, 7033, 7034, 

and 7036 of the Federal Rules of Bankruptcy Procedure ("FRBP"), Rules 26, 30, 33, 34, and 36 

of the Federal Rules of Civil Procedure ("FRCP"), and Rules 2004-1, 7026-1, and 7030-1 of the 

Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the 

District of Delaware ("Local Rules") for entry of an order directing the Debtor and its Insiders, as 

that term is herein defined, to appear at depositions and respond to discovery requests as set forth 

in the exhibits attached hereto in connection with the Committee's investigation of prepetition 

acts and omissions of the Debtor and its management personnel.  A motion to shorten 

consideration of this Motion is being filed concurrently herewith.  In support of this Motion, the 

Committee respectfully states as follows: 

                                                 
1  The last four digits of the Debtor’s federal tax identification number are 2070. The Debtor’s principal place of 

business is located at 1599 Maritime Street, Oakland, CA 94607. 
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I. PRELIMINARY STATEMENT 

1. The Committee brings this Motion to protect the unsecured creditors’ rights to 

properly investigate the extent, amount, and validity of prepetition debts and potential causes of 

action, if any, against the Debtor or its Insiders.  These are potential assets that might be a source 

of recovery for the unsecured creditors who are slated to receive pennies on the dollar under the 

Debtor’s proposed plan.  The Debtor and its Insiders must be compelled to answer questions at 

oral depositions and respond to the requested discovery because: 

a. The Committee has informally requested documents, but the Debtor has refused to 

cooperate; 

b. There are $25 million in pre-petition transfers to Insiders during the one year prior to 

the petition date that must be investigated; 

c. There is an unknown amount in insider transfers in the four-year reach back period 

provided for under California law that must be investigated; 

d. All claims made by Insiders must be investigated to ensure they are based on fair, 

reasonable, arms-length transactions; 

e. The K-Line Claim must be investigated to determine its amount; 

f. The Committee has the duty and responsibility to perform these investigations to 

ensure creditors get the highest and best recovery possible; 

g. An arbitrary, Debtor-imposed deadline for the Committee to complete these 

investigations is looming and the Debtor is unreasonably obstructing the Committee's 

access to necessary documents in an apparent attempt to stall until the deadline has 

passed;  

h. The Debtor clearly will not respond to discovery without an order of the Court; and 
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i. The Committee has no reasonable assurance or belief that the Debtor's Insiders will 

cooperate and respond to discovery with an order of the Court. 

II. JURISDICTION AND VENUE 

2. This Court has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue of this case and this 

Motion is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The predicates for the relief requested herein are sections 105 and 1103 of title 11 

of the United States Code, 11 U.S.C. §§ 101, et seq. (the "Bankruptcy Code"), FRBP 2004, 9014, 

7026, 7030, 7033, 7034, and 7036, FRCP 26, 30, 33, 34, and 36, and Local Rules 2004-1, 7026-

1, and 7030-1. 

III. BACKGROUND 

4. On February 1, 2016 (the "Petition Date"), the Debtor filed a voluntary petition 

for relief under Chapter 11 of the Bankruptcy Code, commencing this case (the "Bankruptcy 

Case"). 

5. The Debtor's filed Statement of Financial Affairs ("SOFA") reveals that the 

Debtor made transfers of approximately $25,379,946.95 to Insiders in the one year prior to the 

Petition Date.  SOFA at pp. 28-30.  Nearly all the transfers are listed as having been made for the 

same reason: "normal course of business."  Id.   A copy of the applicable portions of the SOFA 

are attached hereto as Exhibit A. 

6. The Insiders to whom the Debtor made transfers in the one year prior to the 

Petition Date are:  Deep Water Port Services, Embarcadero Systems Corp., Heather Stack, HHH 

Ports Holdings, LP, Jeffrey Theobald, Marine Terminals Corp., Marine Terminals Corp. 

Holdings, Mediterranean Shipping Company, Inc., Port Newark Container Terminal, Ports 
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America, Ports America Chesapeake, LLC, Ports America Group, Inc., Ports America 

Management, Ports America Shared Services, Ports Insurance Company, Inc., Smart-Tec [sic] 

(this is how Debtor listed this company, but research indicates it is likely "Smart-Tecs"), 

Terminal Maintenance Co., LLC, Tricor Services, LLC, and Watermark Terminal Solutions 

(collectively, the "Insiders"). 

7. The Debtor continues in possession of its assets and operation of its business as a 

debtor-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

8. On January 27, 2017, the United States Trustee appointed the Committee.  No 

other committee or trustee has been appointed in the Bankruptcy Case. 

9. Prior to the Committee's appointment, on February 1, 2016, the Debtor filed the 

Debtor's Motion for Entry of Interim and Final Orders: (I) Authorizing Debtor to (A) Obtain 

Post-Petition Financing on a Super-Priority and Senior Secured Basis, (B) Permitting Use of 

Case Collateral, (C) Providing Adequate Protection, and (D) Granting Related Relief; (II) 

Modifying the Automatic Stay; and (III) Scheduling a Final Hearing Pursuant to Bankruptcy 

Rule 4001 [D.I. 12] (the "DIP Motion"). 

10. An Interim Order Granting the DIP Motion [D.I. 52] was entered by the Court on 

February 9, 2016. 

11. On March 1, 2016, the Court entered a Final Order Granting the DIP Motion [D.I. 

135] (the "DIP Order").  This order was entered approximately 11 months before the Committee 

was appointed. 

12. The DIP Order grants a contingent release of several claims and limits the time 

during which either the Committee or any other party may commence an adversary proceeding 

against the Released Parties.  The Committee has "sixty (60) days from the date of an official 
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committee's formation for any appointed official committee" to commence adversary 

proceedings against insiders of Debtor or be forever barred from bringing any actions against the 

insiders (the "Challenge Period").  

13. The Committee was appointed on January 27, 2017, and the Challenge Period 

currently expires on March 28, 20172. 

14. Beginning on March 13, 2017 and for several days thereafter, Committee counsel 

communicated with the Debtor's counsel by e-mail in an ultimately unsuccessful attempt to 

acquire the requested documents on a consensual basis.  See Exhibit B. 

15. On March 23, 2017, Committee counsel and the Debtor's counsel met and 

conferred telephonically regarding the production of documents, appearances at depositions, and 

other discovery matters, but were unable to agree on any consensual discovery provisions. 

16. At the heart of this Motion is the failure of the Debtor to (i) recognize the 

Committee's right and duty to investigate the insider transfers and claims and (ii) provide the 

Committee with the documents and information necessary for the Committee to fairly investigate 

and develop any legally supported challenges within the time allotted.  The Committee is not 

conducting a fishing expedition, but rather seeking to fulfill its fiduciary duties to the unsecured 

creditors on an expedited time frame imposed upon the Committee by an order entered 11 

months prior to the Committee's formation. 

IV. RELIEF REQUESTED 

17. In order to exercise its statutory responsibilities and fulfill its fiduciary duties to 

the unsecured creditors, the Committee must collect and review information possessed by the 

                                                 
2 Contemporaneously herewith, the Committee filed a motion to extend the Challenge Period.  Pursuant to Local 

Rule 9006-2, since the motion to extend was filed before the expiration of the Challenge Period, the Challenge 

Period is automatically extended until the Court acts on the motion to extend.   
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Debtor and its Insiders so that it can expeditiously investigate the Debtor's assets and review the 

extent, validity, perfection, and enforceability of the prepetition liens, insider transfers, and 

insider claims to ensure the fair treatment of the Debtor's general unsecured creditors. 

18. By this Motion, the Committee seeks the entry of an order directing the Debtor 

and its Insiders to appear at depositions, produce all documents, and respond to all of the 

discovery requested in the exhibits attached hereto, relating to transfers to insiders, insider 

claims, and the Debtor's dispute with Kawasaki and/or Kawasaki's affiliates. 

V. BASIS FOR RELIEF 

19. The Bankruptcy Code charges the Committee with the duty to: "investigate the 

acts, conduct, assets, liabilities, and financial condition of the debtor, the operation of the 

debtor's business and the desirability of the continuance of such business, and any other matter 

relevant to the case or to the formulation of a plan."  11 U.S.C. § 1103(c)(2). 

20. FRBP 2004(a) permits any party in interest to move for an order of the Court 

authorizing the examination of any entity.  Discovery under Bankruptcy Rule 2004 includes 

within its scope, inter alia, any matter that may relate to the property and assets of the estate, the 

financial condition of the debtor, and any matter that may affect the administration of a debtor's 

estate. Fed. R. Bankr. P. 2004(b). 

21. FRBP 2004 is recognized as a proper pre-litigation device that can uncover facts 

and circumstances demonstrating whether the Debtor's estate holds a claim against a third party, 

and the strength of any such claim.  The Bankruptcy Court for the District of Delaware has 

recognized that "[o]ne of the primary purposes of a Rule 2004 examination is as a pre-litigation 

device." See, e.g., In re Washington Mutual, Inc., 408 B.R. 45, 53 (Bankr. D. Del. 2009).  FRBP 
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2004 is properly used "to determine whether there are grounds to bring an action." In re Bennett 

Funding Group, 203 B.R. 24, 28 (Bankr. N.D.N.Y. 1996). 

22. FRBP 9014 incorporates and applies FRBP "7009, 7017, 7021, 7025, 7026, 

7028–7037, 7041, 7042, 7052, 7054–7056, 7064, 7069, and 7071" to "contested matters."  A 

motion filed by a creditor to obtain discovery is deemed a "contested matter."  In re RFD, Inc., 

211 B.R. 403 (Bankr. D. Kan. 1997). 

23. The Committee's proposed use of the FRBP to take depositions and obtain 

discovery as requested in this Motion is clearly appropriate.  Good cause exists to conduct the 

proposed discovery because it is the Committee's duty under the Bankruptcy Code to investigate 

the prepetition acts and omissions of the Debtor's management and Insiders.  The obstruction by 

the Debtor in this case is unusual, uncalled for, and only raises suspicion regarding the insider 

transfers, insider claims, and Kawasaki dispute. 

24. As stated above, there are over $25 million in insider transfers made in the one 

year prior to the Petition Date.  SOFA at pp. 28-30.  The Debtor has estimated that the total value 

of allowed general unsecured claims will be between $7,019,669 and $12,402,535, depending on 

the Court's determination of the value of the K-Line Claim.  Debtor's Combined Chapter 11 Plan 

of Liquidation and Disclosure Statement at § V; Exhibit A (the "Combined Plan and DS") [D.I. 

532].  The general unsecured creditors are projected to receive between nine and sixteen percent 

of their claims.  Id.   The implications of the insider transfers, which total $25 million in one year 

and an unknown amount more during the four-year reach back period in the California Uniform 

Fraudulent Transfer Act ("CUFTA"), could be enormous in terms of the recovery of general 

unsecured creditors. 
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25. The Debtor has represented multiple times that the insider transfers made in the 

one year prior to the Petition Date were made in the ordinary course of business.  See SOFA at 

pp. 28-30; Hearing Tr. At 14:1-4 (Feb. 3, 2016).  Despite these representations, now that the 

Debtor is asked to provide information on the transfers, the Debtor is seeking to avoid the issue 

entirely rather than prove that the transactions are valid. 

26. The Committee has also requested information on the insider claims, but the 

Debtor has only referred the Committee back to the claims filed by insiders and has not provided 

any additional information to allow the Committee to evaluate their propriety.  There is no 

evidence attached to the claims themselves from which the Committee can determine if there 

were any arms' length negotiations or competitive bidding processes leading to the contracts on 

which the insider claims are based.  There is likewise no information on any efforts taken by 

Debtor to ensure that the insider claim contracts are fair and comparable to other, similar 

contracts within the industry.  

27. The Committee is gravely concerned that not only are the $25 million in insider 

transactions in the one year prior to the Petition Date comprised of non-arms-length transactions, 

but also that there are likely a lot more transactions during the four-year reach back period 

(provided for in the CUFTA) that were also based on non-arms-length transactions.  However, 

because Debtor has blocked all access to the information on these transfers, the Committee 

cannot review them.  Unfortunately, the information can only be obtained from the Debtor and 

its Insiders. 

28. The Committee has standing as a party in interest.  The Committee’s request for 

depositions and documents from the Debtor and its Insiders directly relates to issues affecting the 

assets and liabilities of the Debtor.  
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29. The Committee has contacted, and will continue to reach out to, counsel to the 

Debtor and some of its Insiders to consensually obtain discovery aimed at the assets, liabilities, 

prepetition transactions, and financial conditions of the Debtor.  Despite these best efforts, 

however, the Debtor refuses to provide the Committee with the discovery requested in this 

Motion.  The Debtor’s position of non-cooperation on the discovery is largely based on a 

disagreement as to the implications of language in the DIP Order.  

30. Without the relief sought herein, the Committee will be unable to fulfill its 

obligations and fiduciary duties under section 1103 of the Bankruptcy Code. 

31. The language about which the Committee and the Debtor disagree appears in 

paragraph 43 of the DIP Order, which grants a release of certain claims against insiders of the 

Debtor: 

The foregoing release shall be binding on the Debtor, its estate (including any 

successor trustee or other estate representative in this Case or any Successor Case), 

any party acting by, through or under the Debtor or its estate, and each other party 

in interest, including, without limitation, any official committee, unless, and solely 

to the extent that any such party, including any official committee or trustee 

appointed during such Investigation Period (as defined below), with standing and 

requisite authority, has timely commenced an adversary proceeding or other 

appropriate contested matter against a Released Party by no later than the earlier of 

(i) sixty (60) days from the date of an official committee's formation for any 

appointed official committee or (ii) seventy-five (75) days from the date of entry of 

the Interim Financing Order for all parties other than an official committee (the 

"Investigation Period"); provided, however, that solely with respect to the Port, the 

Investigation Period shall be extended as provided for in the Settlement Agreement. 

 

DIP Order at ¶ 43 [emphasis added].  This language clearly indicates that the Committee has 

sixty days from its formation to bring actions against insiders and clearly excludes the 

Committee from the 75-day limit.  The Debtor, however, insists that the period for bringing 

actions expired 75 days after entry of the Interim Financing Order for all parties.  The Debtor’s 

interpretation is unreasonable on its face.  The Debtor's insistence on this interpretation, coupled 
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with the Debtor's absolute refusal to produce any documents regarding transfers to insiders, 

raises the Committee's suspicion that the Debtor is trying to hide something from its creditors. 

The Committee's period to bring actions expires on March 28, 2017, so this Motion is necessary 

to preserve its rights. 

32. The Committee reserves the right to return to the Court in the event that this 

discovery reveals the need for additional information relevant to establishing potential claims. 

33. Copies of the discovery requests are attached hereto as Exhibits C, D, & E. 

VI. CERTIFICATION OF COUNSEL 

34. Pursuant to Local Rule 2004-1(b) of the Local Rules, the undersigned certifies 

that, prior to filing this Motion, the Committee, through counsel (including Delaware counsel for 

both parties), met and conferred with the Debtor's counsel on the telephone on March 23, 2017.  

However, the Debtor's counsel has stated very clearly that the Debtor will not cooperate in 

producing the requested documents because the Debtor unreasonably asserts that the 

Committee's time to bring actions has already expired.  The Debtor was unable to provide the 

Committee with contact information for its Insiders, so the Committee is working diligently to 

attempt to contact these entities, but has been unable to contact them so far.  Given the time 

sensitive nature of this discovery, the Committee thought it best to include the Insiders in this 

discovery request, despite having not yet contacted them. 

VII. NOTICE 

35. The Committee is filing a Motion to Shorten Notice contemporaneously herewith. 

In accordance with Local Rule 2004-1(c), notice of both Motions has been provided to (a) 

counsel to the Debtors, (b) the Insiders (based on the addresses in the SOFA), (c) the US Trustee, 

and (d) those parties that have requested service pursuant to Bankruptcy Rule 2002, in 
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accordance with Local Rule 2002-1(b). The Committee submits that such notice is sufficient and 

that no other or further notice of the Motion is required. 

VIII. NO PRIOR REQUEST 

36. No prior request for the relief requested herein has been presented to this or any 

other court. 

WHEREFORE, the Committee respectfully requests this Court enter an order, in 

substantially the form attached hereto, authorizing the Committee to conduct depositions of and 

obtain discovery from Debtor and its Insiders pursuant to the FRBP, FRCP, and Local Rules as 

provided herein and granting such other and further relief as this Court deems appropriate. 

 

 

Dated: March 27, 2017 

            Wilmington, Delaware 

Respectfully submitted, 

 

THE ROSNER LAW GROUP, LLC 

 

/s/ Scott J. Leonhardt  

Frederick B. Rosner (DE No. 3995) 

Scott J. Leonhardt (DE No. 4885) 

Jason A. Gibson (DE No. 6091) 

824 North Market Street, Suite 810 

Wilmington, Delaware 19801 

Telephone: (302) 777-1111 

Email: leonhardt@teamrosner.com 

 

-and- 

 

BRINKMAN PORTILLO RONK, APC 

Daren R. Brinkman (admitted pro hac vice) 

4333 Park Terrace Drive, Suite 205 

Westlake Village, CA 91361 

Telephone: (818) 597-2992 

Facsimile: (818) 597-2998 

Email: firm@brinkmanlaw.com 

 

             Counsel for the Committee  
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