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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

 )  

In re: ) Chapter 11 

 )  

Constellation Enterprises LLC, et al.,1 ) Case No. 16-11213 (CSS) 

 )  

   Debtors. 

 

) 

) 

) 

) 

(Jointly Administered) 

 

Related Documents: 560, 732 

   

 

THE DDTL PARTIES’ SUPPLEMENTAL OBJECTION TO (I) THE JOINT MOTION 

OF DEBTORS AND COMMITTEE FOR AN ORDER APPROVING SETTLEMENT BY 

AND AMONG THE DEBTORS, THE COMMITTEE, THE PURCHASER AND THE AD 

HOC NOTEHOLDER GROUP, AND (II) THE MOTION OF THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS FOR ENTRY OF AN ORDER (A) 

APPROVING LIQUIDATING TRUST AGREEMENT, (B) APPROVING BINDING 

CLAIMS MEDIATION AGREEMENTS AND (C) GRANTING RELATED RELIEF 

 

The Prepetition DDTL Lenders and the Prepetition DDTL Agent (collectively, the 

“DDTL Parties”), by and through their undersigned counsel, hereby file this supplemental 

objection (the “Supplemental Objection”)2 to the (i) the Joint Motion of Debtors’ and Committee 

for an Order Approving Settlement by and Among the Debtors, the Committee, the Purchaser 

and the Ad Hoc Noteholder Group [D.I. 560] (the “Joint Settlement Motion”), and (ii) the 

Motion of the Official Committee of Unsecured Creditors for Entry of an Order (A) Approving 

                                                 
1  The Debtors in these cases, along with the last four digits of the federal tax identification number for each 

of the debtors, where applicable are: Constellation Enterprises LLC (9571); JFC Holding Corporation 

(0312); The Jorgensen Forge Corporation (1717); Columbus Holdings Inc. (8155); Columbus Steel 

Castings Company (8153); Zero Corporation (0538); Zero Manufacturing, Inc. (8362); Metal Technology 

Solutions, Inc. (7203); Eclipse Manufacturing Co. (1493); and Steel Forming, Inc. (4995). The Debtors’ 

mailing address is located at 50 Tice Boulevard, Suite 340, Woodcliff Lakes, NJ 07677. 
2  Capitalized terms used herein but not otherwise defined shall have the meaning ascribed to such terms in 

(A) Objection of the DDTL Parties to the Joint Settlement Motion [D.I. 600] (the “DDTL Objection to 

Purported Settlement”); (B) DDTL Parties’ (I) Objection To the Dismissal Motion and (II) Supplemental 

Objection To The Joint Settlement Motion [D.I. 701] (the “DDTL Parties’ Dismissal Motion Objection”, 

and together with the “DDTL Objection to Purported Settlement”, the “Original Objections”); or (C) the 

Distribution Term Sheet (as defined below), as applicable. 
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Liquidating Trust Agreement, (B) Approving Binding Claims Mediation Agreements and (C) 

Granting Related Relief [D.I. 732] (the “Mechanics Motion”) and respectfully state as follows:  

PRELIMINARY STATEMENT 

 The Joint Settlement Motion cannot be approved.  Through the Distribution Term Sheet, 

the Debtors and the Committee are seeking a transparent end-around the Supreme Court’s recent 

decision in Jevic which prohibits structured dismissals that violate the Bankruptcy Code’s basic 

priority scheme.  Specifically, the Debtors and the Committee laundered estate assets through the 

Purchaser and now seek authority to distribute those assets in violation of the Bankruptcy Code’s 

basic priority scheme.  And in doing so, the Debtors and the Committee have offered no 

Bankruptcy Code-related objective that such a scheme satisfies.  Of course, given the state of 

these Chapter 11 Cases, with substantially all of the assets sold and the Debtors teetering on the 

brink of administrative insolvency, no Bankruptcy Code-related objective can now be achieved 

by the priority violating Distribution Scheme.   

 Moreover, even if the Distribution Scheme could satisfy Jevic, the Distribution Scheme 

cannot be approved under Bankruptcy Rule 9019.  If, as the Debtors and the Committee allege, 

the Distribution Scheme complies with Jevic because only non-estate assets are involved, then 

this Court lacks the jurisdiction necessary to preside over crucial components of the Distribution 

Scheme.  Furthermore, the Debtors and the Committee have failed to show any claims or causes 

of action that are subject to settlement, a necessary predicate for approval of a settlement under 

Bankruptcy Rule 9019.  Finally, the Debtors failed to exercise sound business judgment when 

approving the settlement as the Debtors were not sufficiently informed of the material terms nor 

did they engage in any negotiations of the terms for the benefit of the estate.   
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Given the state of these Chapter 11 Cases, it is time for the Debtors to either dismiss 

these Chapter 11 Cases and return parties to the prepetition status quo or convert to cases under 

chapter 7. 

BACKGROUND 

1. During the August 16 hearing (the “August 16 Hearing”) at which this Court 

approved the CSC Sale and the Non-CSC Sale pursuant to which the Debtors sold substantially 

all of their assets, the Debtors, the Committee and the Noteholders announced a “settlement” to 

the Bankruptcy Court and parties in interest.  See August 16, 2016 Hearing Transcript. 

2. Thereafter, commencing in September 2016, the Debtors and the Committee filed 

a series of interrelated motions designed to bring these Chapter 11 Cases to a conclusion. 

3. First, on September 8, 2016, the Debtors and the Committee filed the Joint 

Settlement Motion, seeking approval of a term sheet (the “Distribution Term Sheet”) setting 

forth the terms and conditions of the agreement among the Parties as follows: (a) the Committee 

would withdraw any objections to the DIP Motion3 and support the Non-CSC Sale (the 

“Purported Settlement”); (b) the Noteholders would “contribute” assets to a GUC Trust and the 

GUC Trust would distribute those assets in violation of the absolute priority rule and in a manner 

that did not treat similarly situated creditors the same (the “Distribution Scheme”); (c) full 

mutual releases between the Parties; and (d) the Chapter 11 Cases would be dismissed by 

structured dismissal or resolved as agreed to by the Parties (the “Resolution Agreement”). 

                                                 
3  Motion For Entry of Interim and Final Orders (A) Authorizing the Debtors to Obtain Postpetition Secured 

Financing Pursuant to Section 364 of the Bankruptcy Code, (B) Authorizing the Debtors to Use Cash 

Collateral, (C) Granting Adequate Protection to the Adequate Protection Parties, (D) Scheduling a Final 

Hearing, and (E) Granting Related Relief [D.I. 13] (the “DIP Motion”). 
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4. Second, on November 1, 2016, the Debtors filed the Dismissal Motion.4  Pursuant 

to the Dismissal Motion, the Debtors sought authorization to memorialize the Resolution 

Agreement set forth in the Distribution Term Sheet – that the Chapter 11 Cases would be 

dismissed after certification by the Debtors that prior orders or settlements have been effectuated, 

including that the Debtors have consummated transactions contemplated by the APA and Joint 

Settlement Motion.  Dismissal Motion, ¶23.   

5. Third, on November 29, 2016, the Committee filed the Mechanics Motion seeking 

approval of a Liquidating Trust Agreement (the “LTA”) and Binding Claims Mediation 

Agreement (“BCMA”), each necessary to effectuate the Distribution Scheme.   

6. The hearing on approval of the Joint Settlement Motion, the Dismissal Motion 

and the Mechanics Motion was originally scheduled for December 20, 2016.  On that date, this 

Court determined to adjourn consideration of the Joint Settlement Motion, the Dismissal Motion 

and the Mechanics Motion pending the Supreme Court’s ruling in Official Committee of 

Unsecured Creditors v. CIT Group/Business Credit Inc. (In re Jevic Holding Corp.), 137 S. Ct. 

973 (2017) (“Jevic”). 

7. On April 6, 2017, the Debtors informed this Court that the Debtors are not 

seeking to have the Dismissal Procedures Motion and/or a Motion to Convert heard at either the 

April 11 Hearing or the May 4 Hearing.5

                                                 
4  Motion for Entry of An Order Pursuant to Sections 105(a), 305(a) and 1112(b) of the Bankruptcy Code and 

Bankruptcy Rule 1017 Authorizing Dismissal of the Debtors’ Cases Under Certification of Counsel [D.I. 

685] (the “Dismissal Motion”).   
5  See Notice (I) of Hearing Regarding Settlement Motion and Related Mechanics Motion and (II) Regarding 

Dismissal Procedures Motion [D.I. 903].   
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OBJECTION 

I. The Distribution Scheme Seeks an Inappropriate Backdoor Means Around the 

Plain Holding of Jevic 

8. There are numerous reasons upon which approval of the Joint Settlement Motion 

must be denied, including for the reasons set forth in the Original Objections.  The Supreme 

Court’s ruling in Jevic also mandates denial of the Joint Settlement Motion.  The facts of Jevic 

are as follows.  In 2006, Sun Capital Partners (“Sun”), a private equity firm, acquired Jevic 

Transportation Corporation (“Jevic”) with money borrowed from CIT Group (“CIT”) in a 

“leveraged buyout.”  Jevic at 5.  Jevic subsequently filed for chapter 11 bankruptcy, owing $53 

million to senior secured creditors Sun and CIT and over $20 million to tax and general 

unsecured creditors.  Id. at 6.  Subsequently, a group of former employee truck drivers obtained a 

$12.4 million judgment against Jevic for claims under the WARN Act, of which $8.3 million 

were priority wage claims.  Id. at 7.  In addition, the Committee obtained authority to sue Sun 

and CIT on fraudulent conveyance claims related to the leveraged buyout.  Id.  Negotiations 

ensued on a settlement, but the only estate assets were the fraudulent conveyance claims and 

$1.7 million in cash, which was subject to a lien held by Sun.  Id.   

9. The parties ultimately reached a settlement that provided, among other things, that 

CIT would deposit $2 million into an account earmarked to pay the committee’s legal fees and 

administrative expenses and Sun would assign its lien on Jevic’s remaining $1.7 million of cash 

to a trust, which would distribute the cash in manner that violates the absolute priority rule.  The 

Bankruptcy Court approved the settlement and the holders of the WARN Act claims appealed. 

10. The Supreme Court held that “[a] distribution scheme ordered in connection with 

the dismissal of a chapter 11 case cannot, without the consent of the affected parties, deviate 

from the basic priority rules that apply under the primary mechanisms the Code establishes for 

Case 16-11213-CSS    Doc 948    Filed 05/05/17    Page 5 of 29



 

6 
 

final distributions of estate value in business bankruptcies.”  Jevic at 2.  In reaching its 

conclusion, the Supreme Court noted that “[t]he Code’s priority system constitutes a basic 

underpinning of business bankruptcy law.”  Jevic at 11.   

11. Here, because the Debtors and Committee seek approval of an “end-of-case” 

Distribution Scheme that violates the basic priority rules of the Bankruptcy Code, the 

Distribution Scheme is prohibited by Jevic.   

12. Although the Debtors and the Committee seek to distinguish Jevic on the basis 

that the Distribution Scheme involves non-estate assets and the “settlement” and the “dismissal” 

are not linked, the facts belie these assertions.  The facts are clear that this settlement involves 

estate assets – some of which, such as the Specified Causes of Action,6 the Debtors and the 

Committee attempt to launder through the Purchaser – and that the settlement and ultimate 

resolution of these cases are inexorably linked.   

B. The Facts Reveal a “Settlement” Altered To Try to Avoid Jevic 

13. On July 10, 2016, the Noteholders opened negotiations on a “settlement” with the 

Committee.  See C0001141-C0001144, attached hereto as Exhibit 1.  The July 10 term sheet 

contemplated, among other terms, that “[t]he Purchaser shall cause the APA to be amended at 

closing so that the [Specified Causes of Action] shall be ‘Excluded Assets’ under the APA,” (i.e., 

not purchased by the Purchaser).  Exhibit 1, C0001143 

14. On August 10, 2016, six days before the August 16 Hearing, the Committee sent 

to the Noteholders a term sheet “approved by the Committee.”  C0001123-C0001128, attached 

                                                 
6 The Specified Causes of Action include (a) all causes of action under chapter 5 of title 11 of the United States 

Code against those parties which are not vendors, suppliers or service providers that will provide goods and 

services to the businesses acquired by the Purchaser, (b) all commercial tort claims including, without limitation, 

claims against (i) the Debtors’ former directors and officers, (ii) the Debtors’ current and former shareholders and 

their affiliates, and (iii) other parties, and (c) any claims, causes of action or defenses against Private Equity 

Opportunity Partners, LP (including any affiliates, subsidiaries, parent companies, officers, directors and agents) or 

related to the Prepetition DDTL (as defined in the Final DIP Order).  
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hereto as Exhibit 2.  The August 10 term sheet contemplated, among other terms, (A) that “[t]he 

Purchaser shall cause the APA to be amended at closing so that the [Specified Causes of Action] 

shall be ‘Excluded Assets’ under the APA,” (i.e., not purchased by the Purchaser) and (B) the 

“Debtors’ chapter 11 cases shall be dismissed by structured dismissal on terms that are consistent 

with this Term Sheet…”  Exhibit 2, C0001126; C0001128.   

15. Following multiple exchanges of drafts, on August 16, just three hours before the 

start of the August 16 Hearing, the Committee sent to the Debtors and the Noteholders another 

turn of the term sheet that Committee counsel would “recommend” to the Committee.  

C0001097-C0001101, attached hereto as Exhibit 3.  Like the drafts exchanged before then, the 

August 16, 2016 term sheet continued to provide, among other terms, (A) that “[t]he Purchaser 

shall cause the APA to be amended at closing so that the [Specified Causes of Action] shall be 

‘Excluded Assets’ under the APA and shall be contributed to the GUC Trust,” (i.e., not 

purchased by the Purchaser) and (B) the “Debtors’ chapter 11 cases shall be dismissed by 

structured dismissal on terms that are consistent with this Term Sheet.”  See Exhibit 3, 

C0001099; C0001101.   

16. Although the Debtors had not previously seen the term sheet and were completely 

unaware of the settlement negotiations, upon receipt of the term sheet and without negotiating its 

terms, immediately prior to the August 16 Hearing, the Debtors approved the August 16 

settlement term sheet (see Exhibit 3) as “fair and reasonable” and “in the best interest of the 

Debtors, their estates, and their stakeholders.”  LaForge Declaration, ¶¶21, 22.7 

17. The next day, on August 17, following the announcement of the “settlement” in 

court, counsel to the Committee sent to the Debtors and the Noteholders a revised draft of the 
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term sheet “which reflects the agreement reached yesterday.”  C0001015-C0001019, attached 

hereto as Exhibit 4.  That term sheet contained identical provisions regarding the Specified 

Causes of Action and structured dismissal.  See Exhibit 4, C0001017; C0001019.   

18. Although the terms of the “settlement” had been fully agreed by the Parties and 

announced in Court, the Parties continued to modify the term sheet.  On April 19, 2016, Debtors’ 

counsel sent a markup of the term sheet to counsel for the Committee and the Noteholders and 

made two relevant changes.  C0000022-C0000035, attached hereto as Exhibit 5.  The Debtors 

clarified that the Specified Causes of Action that are “Excluded Assets” under the APA would be 

contributed to the GUC Trust “by the Debtors” and added, for the first time that, the Chapter 11 

Cases would be resolved by structured dismissal “or such other resolution agreed to by the 

Parties”.  Exhibit 5, C0000031; C0000034 (emphasis added).   

19. Subsequently, on August 29, the Debtors circulated to counsel for the Committee 

and the Noteholders another draft of the term sheet.  C0001040-C0001057, attached hereto as 

Exhibit 6.  In this draft, rather than have the Specified Causes of Action be “Excluded Assets” 

under the APA and thus remain in the Debtors’ estates, shockingly, the Debtors changed it so 

that the estate would no longer receive the Specified Causes of Action and instead provided that 

the APA would be amended so that the Specified Causes of Action would be “contributed to the 

GUC Trust by the Purchaser.”  Exhibit 6, C0001052 (emphasis added).  The language proposed 

by the Debtors on August 29, 2016 was accepted by the Committee and the Noteholders and 

appears, nearly verbatim, in the final Distribution Term Sheet. 

20. It is obvious why the Debtors made these changes – concerned with how the 

Supreme Court might rule in Jevic, the Debtors, with the agreement of the Committee and the 

Noteholders, sought to create a fiction whereby estate assets would be laundered through the 
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Purchaser in a bald attempt to differentiate this case from Jevic.  That attempt, however, fails for 

a number of reasons. 

C. Approving the “Settlement” Would Fly in the Face of Jevic 

21. Approving the Distribution Scheme would broadcast a “backdoor means” for 

avoiding Jevic by permitting debtors and other parties to artificially “move” assets out of the 

estate on a temporary basis and then distribute those assets in a priority-violating distribution. 

i. The Specified Causes of Action 

 

22. With respect to the Specified Causes of Action, as discussed above, when the 

Distribution Scheme was negotiated, it was always contemplated that the Specified Causes of 

Action would be “Excluded Assets” not purchased by the Purchaser and would be contributed to 

the GUC Trust by the Debtors.  See Exhibit 2, C0001126; Exhibit 3, C0001099; Exhibit 4, 

C0001017; & Exhibit 5, C0000031.  Only after significant concerns regarding Jevic arose, and 

after the settlement term sheet was approved by the Debtors, did the Debtors change course and 

provide for those assets to be contributed directly by the Purchaser to the GUC Trust, making the 

settlement worse for the estate.   

ii. The Structured Dismissal 

 

23. Recognizing the similarities between Jevic and the Distribution Scheme, at the 

December 20, 2016 status conference, for the first time, the Committee sought to separate 

approval of the Distribution Scheme and Resolution Mechanism.  Specifically, counsel to the 

Committee stated, “nor are the settlement that’s before Your Honor today and the dismissal 

motion . . . linked.”  December 20, 2016 Hearing Transcript, p.6:13-17.   

24. As discussed supra, each draft of the term sheet prior to August 16, including the 

one approved by the Debtors prior to the August 16 Hearing and the term sheet memorializing 

the agreement of the Parties at the August 16 Hearing, contemplated only a structured dismissal.  
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See Exhibit 2, C0001128; Exhibit 3, C0001101; & Exhibit 4, C0001019.  At the August 16 

Hearing, in announcing the terms of the settlement, counsel acknowledged that the structured 

dismissal contained in the term sheet was part of the “settlement.”  Counsel stated: 

To the extent that there are steps the debtors need to take, so for example, 

in connection with the ultimate conclusion of these cases, what form that 

takes, et cetera, that will obviously be put before this Court at the 

appropriate time.  But that is an aspect of this transaction.   

August 16, 2016 Hearing Transcript, p.154:6-14 (emphasis added). 

25. At the October 6, 2016 hearing, Debtors’ counsel justified adjournment of the 

Joint Settlement Motion so the Parties could first “amend[] the [Joint Settlement Motion] to 

make a specific request surrounding a structured dismissal.”  October 6, 2016 Hearing 

Transcript, p.6:9-11 (emphasis added).   

26. Moreover, as recently as February 2, 2017, in describing the Distribution Scheme, 

the Debtors stated that it “contemplates the creation of a Liquidating Trust for the sole benefit of 

non-priority, unsecured creditors followed by the “structured” dismissal of these cases.”  See 

Debtors’ Bar Date Reply ¶2.8 

27. Finally, consideration of the Distribution Scheme separate from the Resolution 

Mechanism defies logic.  After the closing of the CSC Sale and Non-CSC Sale, substantially all 

of the Debtors’ assets have been liquidated.  Furthermore, the Debtors are administratively 

insolvent.9  The only step remaining is to make distributions of the estates remaining assets.  As 

stated in Jevic, chapter 11 foresees three possible outcomes for a chapter 11 debtor: (a) a 

confirmed plan, (b) conversion of the case to chapter 7 or (c) a simple dismissal with a return to 

the prepetition status quo.  Jevic at 3.  Of course, the Distribution Scheme could not be approved 

                                                 
8  Debtors Objection to Motion of the Official Committee of Unsecured Creditors for Entry of an Order 

Compelling Debtors to File and Serve New Bar Date Notice [D.I. 849] (the “Debtors’ Bar Date Reply”). 
9  “[T]he costs associated with a Bar Date will significantly impact the Wind Down Budget such that the 

Debtors’ ability to remain in chapter 11 is gravely at risk…”  Debtors’ Bar Date Reply, ¶4. 
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in a confirmed plan as it violates the Bankruptcy Code’s basic priority scheme and because the 

Debtors have no funds with which to pay administrative or priority creditors.  See §1129(b).  

Additionally, a chapter 7 trustee could never implement a distribution mechanism similar to the 

Distribution Scheme as it violates the bankruptcy Code’s priority rules.  See §§726.10  Moreover, 

in light of the Distribution Scheme, no dismissal could return the parties to the prepetition status 

quo ante unless the Distribution Scheme was unwound.   

28. The Debtors agree.  In the Debtors’ Bar Date Reply, the Debtors state: 

Specifically, given the posture of these cases, the Debtors’ only realistic chapter 

11 exits are: (1) through the Global Settlement structure, which…obviates the 

need to set a Bar Date pursuant to the Bar Date Order; (2) by converting these 

chapter 11 cases to cases arising under chapter 7 — in which case the terms and 

provisions of the Bar Date Order will not survive; or (3) by dismissing these 

chapter 11 cases without any “bells and whistles” — thereby rendering a Bar Date 

purposeless. 

 

Debtors’ Bar Date Reply, ¶3. 

 

29. The Debtors highlight three exits options.  A chapter 7 conversion and a status 

quo ante dismissal are the first two.  The third is an exit that maintains the Distribution Scheme – 

i.e., a structured dismissal – which is exactly what the Debtors and the Committee are seeking 

approval of. 

30. Citing to Jevic, a Bankruptcy Court in the Eastern District of Tennessee, Southern 

Division, recently denied approval of a priority violating settlement that did not include a 

specific request for a structured dismissal.  See In re William Harry Fryar, Case No. 16-13559 

(“In re Fryar”), Memorandum [D.I. 81], attached as Exhibit 7.  In that case, in addition to 

approval of a sale, a debtor sought approval of a settlement and a “payment of one unsecured 

creditor ahead of other parties and other unsecured creditors.”  Memorandum p. 7.  In analyzing 

                                                 
10  “To be sure, pursuant to the [Distribution Scheme], distributions will be made to certain general unsecured 

creditors and not to other classes of creditors.”  Committee Omnibus Reply,10 ¶16.     
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the settlement, the bankruptcy court found that the “settlement is not part of a ‘first day’ order to 

ensure the Debtor’s survival to get to a plan” and that the “court is hard pressed to determine 

what business remains to be revived or reorganized.”  Memorandum p. 10.  Accordingly, the 

“court’s review of the facts . . . leads it to conclude that this settlement is more of a preamble to a 

conversion or structured dismissal . . . . The Debtor has failed to provide that disregard of the 

priority scheme will promote a ‘significant Code-related objective.’”  Memorandum p. 11 (citing 

Jevic).   

31. Although the Debtors and the Committee now claim that they are not seeking 

approval of a structured dismissal in connection with the Distribution Term Sheet, the facts of 

these cases are strikingly similar.  Because neither debtor has a hope of reorganizing, both 

debtors seek approval of a priority violating settlement that can only be seen as a preamble to 

dismissal or conversion.  And neither debtor provides any Bankruptcy Code-related objective to 

justify approval of the settlement.  (See Section II(C) infra).  As the court held in In re Fryar, in 

light of Jevic, “parties who seek approval of settlements that provide for a distribution in a 

manner contrary to the Code’s priority scheme should be prepared to prove . . . that any deviation 

from the priority scheme for a portion of the assets is justified because it serves a significant 

Code-related objective.”  Memorandum p. 12.  The Debtors and Creditors’ Committee have not 

and cannot offer any such proof. 

II. The Distribution Scheme Does Not Comply with Jevic  

32.   The Debtors and the Committee argue that Jevic is distinguishable because the 

distribution scheme in Jevic concerned estate assets, while the proposed Distribution Scheme 

involves non-estate assets.  However, a cursory review of the Distribution Scheme reveals the 

fallacy of this argument. 
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A. Even Only Considering the GUC Trust Assets, the Distribution Scheme Does Not 

Comply With Jevic 

33. Even if this Court were to evaluate the Distribution Scheme solely on the basis of 

the contribution of non-estate assets to the GUC Trust, the Distribution Scheme cannot be 

approved under Jevic.  Although the issue of estate versus non-estate assets was not specifically 

argued in Jevic, based on the facts of the Jevic settlement (discussed in Section I hereof, supra) 

the estate asset / non-estate asset distinction is a fallacy.  First, as part of the Jevic settlement, 

CIT, the prepetition secured creditor, contributed $2 million.  This contribution was clearly not 

made from estate assets.  Second, $1.7 million of estate cash would be contributed to a trust.  

However, and importantly, this $1.7 million of estate cash would not be available had Sun not 

assigned its lien, a non-estate asset, to the estate.  Taken as a whole, the Jevic settlement was 

only made possible with the contribution of two non-estate assets – CIT’s cash and Sun’s lien.   

B. The Distribution Scheme Involves Much More Than The Contribution of Non-

Estate Assets    

34. The Committee argues that the Distribution Scheme is akin to the settlement the 

Third Circuit approved in In re LCI Holding, Co., Inc. (“LCI”).  802 F.3d 547 (3d Cir. 2015).  

While there is an open question as to whether the holding in LCI is still viable in light of Jevic, a 

review of the Settlement Term Sheet in LCI (the “LCI Settlement TS”), attached hereto as 

Exhibit 8, indicates that it is readably distinguishable from the Distribution Scheme.  LCI 

involved a simple settlement – a purchaser of the debtors’ assets in a Section 363 sale agreed to 

pay $3.5 million to a trust for the benefit of all general unsecured creditors in consideration for 

the other creditors’ support of the sale.  LCI Settlement TS, p. 1, 2.  There were no causes of 

actions being transferred to the trust, rather the purchaser purchased and agreed not to assert the 

avoidance actions.  LCI Settlement TS, p. 2.  In LCI, the purchaser was not paying, through the 

debtor, the fees and expenses of the committee.  Finally, the committee in LCI was responsible 
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for the claims resolution process and the Debtors were not required to provide any cooperation.  

LCI Settlement TS, p. 3.   

35. The Distribution Scheme involves much more than the contribution of cash to a 

trust for the benefit of creditors as was undertaken in LCI.  In addition to the contribution of the 

Specified Causes of Action and approval of the LTA and BMCA, each of which explicitly 

implicates the estate, as part of the Distribution Scheme: 

 the DIP Lenders or the Purchaser are funding, to the Debtors for payment by the 

Debtors, up to $2,050,000 for the allowed fees and expenses incurred by the 

professionals retained by the Committee (see Distribution Term Sheet, p.2) 

(emphasis added); 

 the APA is being amended to increase the Wind Down Budget to account for the 

agreed upon amount for Committee professional fees (see Distribution Term 

Sheet, p.2); 

 the creation of an escrow account maintained by the Committee for purpose of 

holding the Committee’s professional fees (see Distribution Term Sheet, p.2); 

 to the extent any Specified Causes of Action are not Acquired Assets under the 

APA, the Debtors are required to contribute such causes of action to the GUC 

Trust (see Distribution Term Sheet, p.3); 

 the DIP Lenders or the Purchaser are purchasing tail insurance to cover the 

Debtors current and former officers and directors (see Distribution Term Sheet, 

p.3);  

 the Debtors are required to cooperate with the claims reconciliation process and 

provide access to employees and business records (see Distribution Term Sheet, 

p.5); and 

 the estate is releasing the Committee and the Noteholders from claims and causes 

of action (see Distribution Term Sheet, p.5). 

36. The Distribution Scheme is completely distinguishable from LCI as numerous 

aspects of the Distribution Scheme, including the releases, plainly involve estate assets.   
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C. The Debtors and Committee Have Provided No Justification for the Priority 

Violating Distributions 

37. As the Supreme Court recognized, there are instances when a court may approve 

interim distributions that violate ordinary priority rules.  “But in such instances, one can 

generally find significant Code-related objectives that the priority-violating distributions serve.”  

Jevic at 15.   The Supreme Court cites to first-day wage orders that allow payment of employee 

prepetition wages, critical vendor orders and roll-ups, all of which “enable a successful 

reorganization and make even the disfavored creditors better off.”  Id. (citing In re Kmart Corp., 

359 F. 3d 866, 872 (CA7 2004)).  But in comparing favorable priority-violating distributions to a 

structured dismissal, the Supreme Court noted that in a structured dismissal,  

the priority-violating distribution is attached to a final disposition; it does not 

preserve the debtor as a going concern; it does not make the disfavored creditors 

better off; it does not promote the possibility of a confirmable plan; it does not 

help to restore the status quo ante; and it does not protect reliance interests.   

 

Id. at 15-16. 

38. With respect to settlement at issue in Jevic, the Supreme Court could not “find in 

the violation of ordinary priority rules that occurred here any significant offsetting bankruptcy-

related justification.”  Id. at 16.   This is equally true with respect to the Distribution Scheme.  

Neither the Committee nor the Debtors have argued that approval of the Distribution Scheme 

serves any Bankruptcy Code-related objective.  Rather, the only justification for approval of the 

Distribution Scheme offered by the Committee and the Debtors is that without approval of the 

Distribution Scheme, unsecured creditors will receive nothing in these Chapter 11 Cases.11  This 

was the exact same justification the Bankruptcy Court relied on in approving the Jevic 

                                                 
11  “Without the contemplated Settlement, there will no distributions to any creditors in these cases aside from 

those already made to those creditors who were secured and had collateral available to satisfy their secured 

claims.  If the Objectors prevail . . . that unsecured creditors . . . will receive no recovery in these cases.”  

Committee Omnibus Reply, ¶16; “Thus, if the Settlement is not approved, such assets will not be available 

for the benefit of the Debtors’ creditors . . .” Debtors Omnibus Reply, ¶10.   
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settlement: the “Bankruptcy Court feared that (1) without the worker-skipping distribution, there 

would be no settlement, (2) without a settlement, all the unsecured creditors would receive 

nothing, and consequently (3) its distributions would make some creditors (high- and low-

priority creditors) better off without making other (mid-priority) creditors worse off (for they 

would receive nothing regardless).”  Jevic at 17.  The Supreme Court expressly rejected this 

justification as it “threatens to turn a ‘rare case’ exception into a more general rule.”  Jevic at 17.   

III. The Creditors’ Committee and Debtors Are Making Contradictory Jurisdiction 

Arguments 

39. If, as urged by the Debtors and the Committee, this Court determines that the 

Distribution Scheme is so divorced from the estate that it can be approved under Jevic, then this 

Court does not have subject matter jurisdiction necessary to deal with the Distribution Scheme.   

40. The basic statutory grant of bankruptcy court subject matter jurisdiction is 

contained in 28 U.S.C. § 1334.  The statutory language supports a broad grant of jurisdiction to 

bankruptcy courts, but the jurisdiction conferred is not intended to be “limitless.” Celotex Corp. 

v. Edwards, 514 U.S. 300 (1995).  Section 1334(e)(1) provides the district court in which a case 

under title 11 is commenced or is pending with “exclusive jurisdiction (1) of all the property, 

wherever located, of the debtor as of the commencement of such case, and of property of the 

estate.”  28 U.S.C. § 1334(e)(1).  Property of the estate is defined in § 541 of the Bankruptcy 

Code and includes “all legal and equitable interests of the debtor in property . . . .”  11 U.S.C. § 

541(a)(1).  Under Bankruptcy Rule 9019, the Bankruptcy Court only has subject matter 

jurisdiction over settlements and compromises that involve claims and causes of action related to 

the estate.  28 U.S.C.A. § 1334; In re RNI Wind Down Corp., 348 B.R. 286, 292 (Bankr. D. Del. 

2006) (Sontchi, J.).   
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41. The entire premise of the Committee’s and Debtors arguments that the 

Distribution Scheme complies with Jevic is that the Distribution Scheme does not involve estate 

assets.12  Counsel to the Committee stately it succinctly at the December 20, 2016 status 

conference when he stated “[t]he entire premise of the settlement . . . is it does not involve estate 

assets.  The estate is contributing nothing.”  December 20, 2016 Hearing Transcript, p.5:23-24; 

6:1-2.  The Committee and the Debtors cannot have it both ways – that the Distribution Scheme 

is so divorced from the estate that Jevic does not apply and yet tether it enough to the estate that 

this Court has the jurisdiction to approve it and then be directly engaged in managing it. 

42. The requests in the Mechanics Motion most readily illustrate this point.  As part 

of the Distribution Term Sheet, the Parties intend to contribute the Specified Causes of Action to 

a GUC Trust that will prosecute the Specified Causes of Action.  The Specified Causes of Action 

include chapter 5 avoidance actions. 

43. Only a bankruptcy trustee or chapter 11 debtor-in-possession may prosecute 

avoidance actions on behalf of the estate.  Official Committee of Unsecured Creditors v. Chinery 

(In re Cybergenics Corp.), 226 F.3d 237, 240 (3d Cir. 2000) (“Only a trustee (or debtor in 

possession) is authorized to exercise the power to avoid certain transfers or obligations.”).  

Additionally, a trustee or a debtor-in-possession of a bankruptcy estate cannot maintain an 

avoidance action unless the estate would be benefitted by the recovery of the transferred 

property.  Wellman v. Wellman (In re Wellman), 933 F.2d 215, 218 (4th Cir. 1991) (citing Collier 

on Bankruptcy, § 550(a)).   

                                                 
12  “[T]he GUC Trust (and distributions therefrom) will be funded entirely by the Purchaser, at the direction of 

the Ad Hoc Noteholder Group, with non-estate property.”  Committee Omnibus Reply, ¶14 (emphasis in 

original).  “[T]he GUC Trust is being funded with non-estate assets.”  Debtors’ Omnibus Reply, ¶10 

(emphasis in original).   
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44. Accordingly, in order to transfer and then prosecute the Specified Causes of 

Action, the Parties had to set up a GUC Trust under the auspices of the “bankruptcy estate” and 

must assert that they benefit the estate or they will lose the ability to pursue the Specified Causes 

of Action.  The LTA and BMCA, which are part and parcel of approval of the Distribution 

Scheme, further highlight the extent to which the “estate” continues to be involved in the pursuit 

and collection of the Specified Causes of Action and the resolution of claims against the estate.   

45. The CE Liquidating Trust (as defined in the LTA) is assuming all responsibility 

for all claim matters, including, the resolution of all claims.  LTA, §§8.1, 8.1(a).  Moreover, the 

Bankruptcy Court retains exclusive jurisdiction over the CE Liquidating Trust, including, (a) 

jurisdiction to resolve any and all controversies, suits and issues that may arise in connection the 

CE Liquidating Trust and (b) any dispute between any Beneficiary (as defined in the LTA) and 

the Liquidating Trustee.  LTA, §§12.10, 6.4.  Additionally, the Bankruptcy Court controls the 

powers of the Liquidating Trustee.  For instance, the Liquidating Trustee does not have the 

power to divide the CE Liquidating Trust unless authorized to do so by the Bankruptcy Court 

and the Liquidating Trustee may only administer the prosecution, settlement, compromise, 

withdrawal or resolution of disputed claims in a manner approved by the Bankruptcy Court.  

LTA §§12.8, 2.2(f).  

46. Moreover, numerous provisions of the LTA permit the CE Liquidating Trust or 

Liquidating Trustee to take advantage of debtor protections in the Bankruptcy Code.  

Specifically, (a) the Liquidating Trustee shall seek a determination of tax liability or refund 

under Section 505 of the Bankruptcy Code; (b) undeliverable distributions shall be held in trust 

by the CE Liquidating Trust until the distributions are claimed or are deemed to be unclaimed 

property under Section 347(b) of the Bankruptcy Code; (c) the CE Liquidating Trust may only 
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invest the Liquidating Trust Assets in investments described in Section 345 of the Bankruptcy 

Code; and (d) the CE Liquidating Trust may request an expedited determination of taxes or tax 

refund rights of the CE Liquidating Trust, including the Disputed Reserves, under Section 505(b) 

of the Bankruptcy Code.  LTA §§2.2(h)(1); 9.7; 3.4; & 10.6.   

47. Finally, pursuant to BMCA, the Parties are asking the Bankruptcy Court to enter 

an order requiring that “any holder of a general unsecured claim, in order to receive its pro rata 

share of distribution from funds held by the GUC Trust, must agree to participate in and be 

bound by certain claims-resolutions procedures.”  Mechanics Motion, ¶9.  Under what grant of 

authority does the Bankruptcy Court have the power to mandate, without creditor consent, that 

creditors must submit to claims mediation in order to receive a recovery from non-estate assets, 

whether for money owed to such creditors by the estate or for counterclaims and defenses the 

creditors have to Specified Causes of Action?  See Wellness International Network, Ltd. v. 

Sharif, 135 S.Ct. 1932 (2015).  If these were estate assets, the Bankruptcy Court could set a bar 

date and require the filing of a proof of claim.  Of course, in that instance, such creditors get the 

benefit of the protections of the Bankruptcy Code, including that estate assets will not be 

distributed in violation of the Bankruptcy Code’s basic priority scheme. 

48. As these provisions show, the attempt by the Committee and the Debtors to avoid 

scrutiny under Jevic fails. 

IV. The Purported Settlement Fails Under Bankruptcy Rule 9019 

49. In addition to the fact that the Purported Settlement cannot be approved because it 

conflicts with the Bankruptcy Code, the Purported Settlements also fails under Bankruptcy Rule 

9019.  To be approved under Bankruptcy Rule 9019, a “settlement” requires a claim or cause of 

action that is subject of settlement.  The Purported Settlement lacks any such claim or cause of 

action that is subject to settlement.  In addition, the Debtors did not exercise sound business 
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judgment in approving the Purported Settlement.  Finally, even ignoring these fatal infirmities, 

the Purported Settlement is not fair and reasonable and does not satisfy the Martin factors.  

A. There Are No Claims or Causes of Action that are Subject to Settlement 

50. Per the Joint Settlement Motion, the legal predicate for the Joint Settlement 

Motion is Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  

Joint Settlement Motion, ¶ 7.  Under Bankruptcy Rule 9019, the bankruptcy court may approve a 

compromise or settlement; however, as a necessary predicate, a settlement requires a claim or 

cause of action of one party against another.  In re U.S. Brass Corp., 255 B.R. 189, 193 (Bankr. 

E.D. Tex. 2000); aff’d, 301 F.3d 296 (5th Cir. 2002); In re Fairmont General Hosp., Inc., 510 

B.R. 783, 790 (Bankr. N.D.W. Va. 2014). 

51. Here, despite the Committee’s protestations to the contrary, there are no claims or 

causes of action between the Parties that are subject to settlement.  In the Joint Settlement 

Motion, the Debtors point to the resolution of the DIP Motion and Sale Motions as the only 

claims and causes of action that are being “settled.”  Joint Settlement Motion, ¶2.  The 

Committee echoed this sentiment and noted that the Committee “adamantly and consistently 

opposed the DIP Motion and the Sale Motions.”  Committee Omnibus Reply, ¶8.  However, a 

review of the events leading up to the announcement of the “settlement” on August 16 reveals 

that the claims or causes of action, if any, that the Committee had raised or asserted were already 

moot or time barred. 

52. First, in connection with the CSC Sale, the Committee filed a simple reservation 

of rights.13  In the Committee CSC Sale Reservation, the Committee states that it “provided 

                                                 
13  Reservation of Rights of Official Committee of Unsecured Creditors with Respect to the Debtors Motion 

for Entry of (I) an Order Authorizing the Sale of CSCs Assets to the Private Sale Purchaser or, in the 

Alternative, (II) (A) an Order Establishing Bidding Procedures and Granting Related Relief and (B) an 

Order Approving the Sale of CSCs Assets [D.I. 224] (the “Committee CSC Sale Reservation”). 
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counsel for the Debtors with an informal and partial list of objections that it may raise in 

connection with the proposed sale” and based on discussions with the Debtors the Committee 

“anticipates that its objections will have been resolved.”  Committee CSC Sale Reservation, ¶3 & 

4.  Counsel for the Committee confirmed no outstanding objection existed (June 15, 2016 

Hearing Transcript, p.14:1-3) and the Committee filed no objection to entry of the CSC Sale 

Order.   

53. Second, with respect to the Non-CSC Sale, the Committee filed a statement14 

related to the Non-CSC Sale.  In the Committee Non-CSC Sale Statement, the Committee did 

not object to the substance of the Non-CSC Sale, the price obtained or the conduct of the auction.  

Rather, the Committee simply alleged that a procedural issue related to the selection of the 

stalking horse bidder may have tainted the sale process.  See Committee Non-CSC Sale 

Statement, ¶8.  Though the Committee filed the Committee Non-CSC Sale Statement, it 

ultimately was not prepared to press this issue at the sale hearing.  At the August 16 Hearing, 

Committee counsel stated: 

Now, we did have concerns, and we filed papers to this effect that the designation 

of a stalking horse might create confusion the way it was handled.  But I will tell 

the Court that having discussed this with the debtors, having read the affidavit, the 

declarations that were filed, we accept the debtors’ testimony that in fact there 

was no confusion and that the auction was not tainted.  And both for those 

reasons, and in part at least the fact that we have settled our differences, we are in 

support of the sale.  We think it’s in the best interests of the estate.  We would 

have loved to have seen a more competitive auction, but we don't believe it 

was as a result of any flawed process or any mischief . . . Even though we 

would have loved to have an outcome that created more value, we accept that 

the process that was run in the end produced the highest and best value.  So 

Committee is in support of the sale, Your Honor. 

 

 August 16, 2016 Hearing Transcript, p.112:17-25; p.113:1-10 (emphasis added). 

                                                 
14  Statement of the Official Committee of Unsecured Creditors in Connection with the Committees Objection 

to Debtors Motion for an Order Approving the Sale of Substantially All Assets [D.I. 482] (the “Committee 

Non-CSC Sale Statement”). 
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54. The Committee determined, based on a review of the factual evidence, that it did 

not believe the auction was tainted or flawed and this was only “in part” because it had reached a 

“settlement.”  Moreover, the Committee was not the only party to raise this procedural objection 

(see DDTL Sale Objection,15 ¶34-35), no actual bidder raised any concerns regarding a “tainted” 

sales process and this Court found that the process was, in fact, not “tainted.”16   

55. With respect to the DIP Motion, as of August 10, 2016, the Challenge Period had 

lapsed without the filing a motion for standing, mooting any claims or causes of action of the 

estate against the prepetition claims and liens of the Noteholders.  See Third Interim Order, ¶15.  

Accordingly, six days before the “settlement” was announced to the Court and parties in interest, 

the Debtors’ “acknowledgments, stipulations, waivers and releases” in favor of Noteholders 

became binding on the Committee leaving the Committee with no claims or causes of action to 

assert related to the prepetition claims and liens of the Noteholders. 

56. Given the foregoing, the Debtors and the Committee cannot seek to use 

Bankruptcy Rule 9019 as the legal predicate for approval of the Joint Settlement Motion.  

Without a claim or cause of action to settle, there is no basis on which this Court can approve the 

Joint Settlement Motion under Bankruptcy Rule 9019 since all that the Committee and Debtor 

are seeking approval of is the Distribution Scheme.   

B. The Debtors Did Not Exercise Sound Business Judgment  

57. While a court generally gives deference to the Debtors’ business judgment in 

deciding whether to settle a matter, the Debtors have the burden of persuading the bankruptcy 

                                                 
15  Objection of DDTL Parties to the Sale Transaction(s) [D.I. 481] (the “DDTL Sale Objection”). 
16  “First of all, the process, the sales process here was not tainted or defective in any way…The 

designation of a stalking-horse bidder for the credit bid without a Court order approving the 

stalking-horse bid status I think was an error… But at the end of the day, it was a minor hiccup 

that had no ultimate effect, negative effect on the auction process…”  August 16, 2016 Hearing 

Transcript, p.128:5-20. 
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court that the compromise is fair and equitable and should be approved.  In re Spansion, Inc., No. 

09-10690, 2009 Bankr. LEXIS 1283, at *13 (Bankr. D. Del. June 2, 2009) (citing Key3Media 

Group, Inc. v. Pulver.com, Inc. (In re Key3Media Group, Inc.), 336 B.R. 87, 93 (Bankr. D. Del. 

2005).  In In re Spansion, Inc., the Bankruptcy Court for the District of Delaware did not 

approve a settlement after determining that the Debtors’ management had insufficient 

information to evaluate the settlement agreement and whether it is in the best interest of the 

estate.  In re Spansion, Inc., No. 09-10690, 2009 Bankr. LEXIS at *11, 26.  Likewise, here, the 

Debtor had insufficient information to evaluate the settlement and determine whether it is in the 

best interests of the Debtors’ estates. 

i. The Debtors Did Not Create Sufficient Time to Inform Themselves or 

Negotiate For the Benefit the Estate 

 

58. The Debtors were not involved in or aware of the negotiation of the settlement 

term sheets prior to the morning of the August 16 hearing.  LaForge Deposition17, p.19:2-4; 

p.30:24-25, p.31:1-5; LaForge Declaration, ¶13.  The term sheet was presented to the Debtors 

on August 16 to accept or not and it was clear to Mr. LaForge that at the August 16 Hearing 

“there would be no changes” to the term sheet.  LaForge Deposition, p.19:5-16; p.37:2-17.   

59. Mr. LaForge had very limited time at the courthouse before the start of the August 

16 Hearing to discuss the term sheet with Committee counsel (LaForge Deposition, p. 24:12-25, 

25:2-4) and does not even know if the Noteholders were willing to negotiate the term sheet.  

LaForge Deposition, p. 24:3-6.  Moreover, Mr. LaForge testified that prior to receiving the term 

sheet at the April 16 Hearing, he had “not heard of a GUC Trust or contribution of assets or of 

cash.”  LaForge Deposition, p. 105:23-25, 106:2-7.  Finally, Mr. LaForge also testified that he 

                                                 
17  Excerpts of the LaForge Deposition are attached hereto as Exhibit 9, and the entirety is attached hereto as 

Exhibit 10. 
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did not seek to adjourn the August 16 Hearing to better inform himself or the Debtors regarding 

the term sheet.  LaForge Deposition, p. 25:8-11.   

60. Why not request more time?  Mr. LaForge testified “we wanted the APA to be 

approved that day” and “[t]he way to achieve what we thought as the right thing to do was to 

agree to an imperfect settlement term sheet.”  LaForge Deposition, p. 51:9-10; 14-16.  Moreover, 

Mr. LaForge testified that resolving the Committee DIP objections was critical.  LaForge 

Deposition, p. 32:18-20.   

61. As discussed supra, the Committee did not have any actual live objections to the 

CSC Sale or Non-CSC Sale that would have held up approval of the CSC Sale or Non-CSC Sale.  

And, on August 15, before the Debtors had received a draft term sheet from the Committee, the 

Debtors filed an amended agenda noting that the DIP Motion would not be heard at the August 

16 Hearing and would be “continued to a date to be determined.”18   

62. Approval of the CSC Sale, Non-CSC Sale or DIP Motion did not create exigent 

circumstances that would require the Debtors to forgo sufficiently informing themselves as to the 

terms of the term sheet or creating at least a few hours to negotiate the term sheet for the benefit 

of the estate.  Accepting a “take it or leave it” term sheet on a moment’s notice that did not 

resolve any objections and which sought to distribute estate assets in violation of the absolute 

priority rule certainly is not a sound exercise of the Debtors’ business judgment. 

ii. Approving A Settlement As “Fair and Reasonable” That Allocates 

Estate Value In Violation of the Absolute Priority Rule 

 

63. Immediately prior to the August 16 Hearing, the Debtors approved the settlement 

term sheet as “fair and reasonable” and “in the best interest of the Debtors, their estates, and their 

stakeholders.”  LaForge Declaration, ¶¶21, 22.   

                                                 
18  Amended Notice of Agenda of Matters Scheduled for Hearing [D.I. 494]. 
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64. In reference to the Specified Causes of Action, Mr. LaForge was under the 

impression that the term sheet approved on August 16 included the Purchaser purchasing the 

Specified Causes of Action and contributing them to the GUC Trust.  And in considering this 

fact in relation to how these assets were allocated to creditors, Mr. LaForge testified: 

The company, the Debtors, would have preferred to keep many of those causes of 

action, and we were unable to negotiate that in the APA.  At that point, they were 

not ours to…or certainly upon approval of the sale, they were not ours to allocate. 

 

LaForge Deposition, p. 42:6-12. 

65. And after repeated questioning on whether Mr. LaForge believed the allocation of 

value in the settlement to some creditors and not others was fair, Mr. LaForge replied: 

The – I can’t answer that question.  It’s – it – it’s not representative of what we're 

talking about.  It’s representative of a hypothetical that I could have controlled . . . 

I do not opine on the fairness of what somebody does with what they own once 

they buy it from me… the hypothetical that I think would be an interesting 

question, but no need to answer it because it's hypothetical, is if the Debtors 

owned those assets, what would be fair?  And that would be a consideration.  A 

consideration in negotiating the APA of was it fair to go forward with that as an 

APA while giving up – while making those causes of action part of the APA, that 

decision was behind us.   

 

LaForge Deposition, p. 49:6-25, 50:2-4 (emphasis added). 

66. Of course, as we now know, this was not a “hypothetical” and the decision was 

not behind the Debtors.  What was negotiated between the Committee and the Noteholders and 

presented to the Debtors for approval on August 16 (and then approved) contemplated that the 

Specified Causes of Action would be “Excluded Assets” under the APA and thus still owned by 

the Debtors.  See Exhibit 2, C0001126; Exhibit 3, C0001099; & Exhibit 4, C0001017.  As the 

Debtors current sole director and responsible individual, it is shocking that when considering the 

settlement, Mr. LaForge was unaware that the settlement contemplated carving the Specified 
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Causes of Action out of the sale to the Purchasers.  That he was unaware of such a crucial fact 

when considering the settlement renders the Debtors’ business judgment null.    

67. Finally, as we also now know, it was the Debtors who actually proposed that 

rather than be treated as Excluded Assets under the APA, the Specified Causes of Action would 

be purchased by the Purchaser and then contributed by the Purchaser to the GUC Trust – thus 

removing the Specified Causes of Action from the estate.  See Exhibit 6, C0001052.   It is 

beyond comprehension that the Debtors would, on their own, propose changes to the term sheet 

that make it worse for the estate and yet still assert that the settlement is “fair and reasonable,” 

“in the best interest of the Debtors’ estates” and in the sound exercise of the Debtors business 

judgment.   

C. The Settlement Does Not Satisfy the Martin Factors  

68. Bankruptcy courts in the District generally consider four factors when considering 

whether a settlements of claims is fair and equitable: “(1) the probability of [the claims’] success 

in litigation; (2) the likely difficulties in collection; (3) the complexity of the litigation involved, 

and the expense, inconvenience and delay necessarily attending it; and (4) the paramount interest 

of the creditors.” In re Martin, 91 F.3d 389, 393 (3d Cir. 1996); Joint Settlement Motion, ¶31.  

The movants have the burden of proof to show the Martin factors are met.  In re Capmark 

Financial Group Inc., 438 B.R. 471, 509 (Bankr. D. Del. 2010).  

69. As discussed supra, there can be no argument that the “settlement” is fair and 

equitable.  First, without allowing sufficient time to inform themselves of the terms of the 

settlement or to engage in any type of negotiation, the Debtors approved a settlement that 

allocated estate value in violation of the absolute priority rule.  Second, the Debtors constrained 

themselves to the Committee’s “take it or leave” proposition so they could get approval of the 

APA and the DIP without evaluating the merits of the Committee’s sale objections and the fact 
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that the DIP Motion had already been adjourned.  And finally, after the CSC Sale and Non-CSC 

Sale had been approved, the Debtors proposed changes to the term sheet to make it worse for the 

estate.  No such settlement could ever be found to be “fair and equitable.” 

i. Probability of Success in Litigation 

70. The first Martin factor is probability of success in litigation.  As discussed supra, 

the Committee resolved all potential claims related to the CSC Sale well in advance of the 

announcement of the “settlement.”  Moreover, the only claim the Committee raised related to the 

Non-CSC Sale was withdrawn by the Committee at the August 16 sale hearing.  Finally, the 

Challenge Period lapsed prior to the announcement of the “settlement” thus leaving only 

ministerial DIP Motion objections, not actual estate claims and causes of action.  It is hard to 

imagine that the remaining ministerial DIP objections lodged by the Committee would have been 

successful.  Given the results of the auction and the fact that the new money DIP obligations 

were assumed by CE Star, the buyer in the Non-CSC Sale, objections related to fees and interest 

rates or liens on avoidance actions would have been moot.   

ii. Likely Difficulties in Collection; Complexity of the Litigation  

71. A ministerial DIP objection would not implicate the second or third Martin 

factors – the likely difficulties in collection or the complexity of the litigation involved, and the 

expense, inconvenience and delay necessarily attending it, respectively.  Ministerial DIP 

objections also do not implicate or involve collection issues and certainly would not be complex 

to litigate or involve significant expense, inconvenience and delay.   

iii. Paramount Interest of Creditors 

 

72. With respect to the paramount interest of creditors – the fourth Martin factor – it 

is undisputed that the Distribution Term Sheet calls for the disparate treatment of unsecured 

creditors.  Specifically, the GUC Recovery Trust Fund Contribution is being distributed only to 
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“holders of allowed general unsecured, non-priority claims against the Debtors, excluding 

deficiency claims of pre-petition secured creditors certain.”  Distribution Term Sheet p. 4.  

However, and importantly, it was the Committee – a fiduciary for all general unsecured 

creditors, including priority creditors and holders of deficiency claims – that proposed this 

disparate treatment.  The initial term sheet proposed by the Noteholders contemplated that the 

GUC Trust beneficiaries would be “the holders of allowed general unsecured claims against the 

Debtors…”  Exhibit 6, C0001143.  The Committee proposed a change to this language on 

August 15 and excluded priority creditors and the DDTL Parties deficiency claim from the GUC 

Recovery Trust Fund Contribution.  C0001085-C0001096, attached hereto as Exhibit 11, 

C0001095.  The Noteholders were free to waive a recovery on their deficiency claim.  But the 

DDTL Parties and the priority creditors – as unsecured creditors – were not a party to the 

negotiation and have not consented to the disparate treatment hoisted upon them by their 

fiduciary.  It certainly cannot be in the paramount interest of creditors for this Court to approve a 

settlement negotiated by a fiduciary of unsecured creditors that calls for the disparate treatment 

of unsecured creditors.   

V. Other Objections 

73. The DDTL Parties fully incorporate and restate the objections set forth in the 

Original Objections.  

VI. Reservation of Rights 

74. This Supplemental Objection is submitted without prejudice to, and with a full 

reservation of, the DDTL Parties’ rights to supplement and amend this Supplemental Objection 

and introduce evidence at any hearing relating to this Supplemental Objection, and without in 

any way limiting any other rights of the DDTL Parties to further object to the Joint Settlement 

Motion and Mechanics Motion, on any grounds, as may be appropriate.  
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CONCLUSION 

For the reasons set forth in the Objection, the DDTL Parties respectfully request that this 

Court deny the Joint Settlement Motion and the Mechanics Motion and grant such other relief as 

is just and proper. 

 

Dated:  May 5, 2016  

 Wilmington, Delaware 

 

/s/ Andrew Remming   

Robert J. Dehney 

Andrew R. Remming 

Morris, Nichols, Arsht & Tunnell LLP 

1201 North Market Street, 16th Floor 

P.O. Box 1347 

Wilmington, Delaware 19811 

Telephone: (302) 658-9200 

Facsimile: (302) 658-3989 

Email: rdehney@mnat.com 

aremming@mnat.com 

 

– and – 

 

 FRIED, FRANK, HARRIS, SHRIVER & 

JACOBSON LLP 

 

Gary L. Kaplan (admitted pro hac vice) 

Matthew M. Roose (admitted pro hac vice) 

Fried, Frank, Harris, Shriver & Jacobson LLP 

One New York Plaza 

New York, New York 10004 

Telephone: (212) 859-8000 

Facsimile: (212) 859-4000 

Email: gary.kaplan@friedfrank.com 

matthew.roose@friedfrank.com 

 

Co-Counsel to Private Equity Opportunities LP 
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From: Hazan, Nava 
To: Rubin, Jason; Alberino, Scott L. 
CC: Kinel, Norman N.; Lerner, Stephen D. 
Sent: 8/15/2016 8:07:07 PM 
Subject: RE: Term Sheet - FINAL PDF 
Attachments: SettlementTerm Sheet8g15_1082574943_1 - SettlementTerm Sheet8©15_1082574....pdf; 

SettlementTerm Sheet8©15_1082574943_2.docx 

SUBJECT TO FRE 408 

Scott and Jason, 

Attached please find a revised draft of the term sheet. We are available to discuss as soon as you can. 

Thank you. 

SQUIRE"...  
PATTON BOGGS 

Nava Hazan 
Partner 
Squire Patton Boggs (US) LLP 
30 Rockefeller Plaza, 23rd Floor 
New York, New York 10112 
T +1 212 872 9822 
0 +1 212 872 9800 
F +1 212 872 9815 
M +1 646 269 3192 
Nava.HazanAsquirepb.com  I squirepattonboggs.com  

From: Rubin, Jason [mailto:jrubin@AKINGUMP.corn]  
Sent: Monday, August 15, 2016 4:15 PM 
To: Lerner, Stephen D. 
Cc: Hazan, Nava; Kinel, Norman N.; Alberino, Scott L. 
Subject: RE: Term Sheet - FINAL PDF 

SUBJECT TO FRE 408 

Stephen, 

As discussed, attached is a revised draft of the term sheet. We remain available to discuss. 

Thanks. 

Jason 

Jason P. Rubin 
Direct: +1 212.872.7489 I Internal: 37489 

From: Rubin, Jason 
Sent: Monday, August 15, 2016 7:43 AM 
To: Alberino, Scott L.; Lerner, Stephen D. 
Cc: Hazan, Nava; Kinel, Norman N. 
Subject: RE: Term Sheet - FINAL PDF 

SUBJECT TO FRE 408 

Attached is a revised draft of the term sheet and a redline vs. the draft you circulated on Saturday. 
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We're available to discuss. 

Thanks. 

Jason 

Jason P. Rubin 

AKIN GUMP STRAUSS HAUER & FELD LLP 

One Bryant Park I New York, NY 10036-6745 I USA I Direct: +1 212.872.7489 I Internal: 37489 

Fax: +1 212.872.1002 I jrub n(ciakinqump.com ak nciump.com  I Bio 

From: Alberino, Scott L. 
Sent: Sunday, August 14, 2016 2:53 PM 
To: Lerner, Stephen D. 
Cc: Rubin, Jason; Hazan, Nava; Kinel, Norman N. 
Subject: Re: Term Sheet - FINAL PDF 

We are trying to set up a call for today. 

Scott Alberino 

On Aug 14, 2016, at 2:48 PM, Lerner, Stephen D. <stephen.lernersquirepb.com> wrote: 

7?? 

From: Lerner, Stephen D. 
Sent: Sunday, August 14, 2016 10:34 AM 
To: 'Rubin, Jason'; Hazan, Nava; Kinel, Norman N.; Alberino, Scott L. 
Subject: RE: Term Sheet - FINAL PDF 

Any update on whether we can talk today? 

From: Rubin, Jason [mailto:jrubin@AKINGUMP.com]  
Sent: Saturday, August 13, 2016 3:32 PM 
To: Hazan, Nava; Lerner, Stephen D.; Kinel, Norman N.; Alberino, Scott L. 
Subject: RE: Term Sheet - FINAL PDF 

Thank you. We will send to our clients and let you know when we're ready to discuss. Presume it will be 
tomorrow. 

Jason P. Rubin 
Direct: +1 212.872.7489 j Internal: 37489 

From: Hazan, Nava [mailto:nava.hazanPsduirepb.corn] 
Sent: Saturday, August 13, 2016 3:10 PM 
To: Rubin, Jason; Lerner, Stephen D.; Kinel, Norman N.; Alberino, Scott L. 
Subject: RE: Term Sheet - FINAL PDF 

This is our word version. Thank you. 

From: Rubin, Jason [mailto:jrubinPAKINGUMP.com] 
Sent: Saturday, August 13, 2016 3:08 PM 
To: Lerner, Stephen D.; Kinel, Norman N.; Alberino, Scott L. 
Cc: Hazan, Nava 
Subject: RE: Term Sheet - FINAL PDF 
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Can you please send a word version, as well as a redline vs our prior draft? Thank you. 

Jason P. Rubin 
Direct: +1 212.872.7489  I  Internal: 37489 

From: Lerner, Stephen D. [mailto:stephen.lerner@spuirepb.com]  
Sent: Saturday, August 13, 2016 3:06 PM 
To: Rubin, Jason; Kinel, Norman N.; Alberino, Scott L. 
Cc: Hazan, Nava; Lerner, Stephen D. 
Subject: RE: Term Sheet - FINAL PDF 

SUBJECT TO FRE 408 

Scott and Jason, Attached for settlement purposes only is a counter-offer to your recent proposal which we 
are prepared to recommend to the Committee, which has not yet reviewed or approved it. In order to move 
the process along, we would be happy to schedule a call to discuss either before 6 pm ET today or any time 
tomorrow. Thank you. 

Best, 
Stephen 

From: Rubin, Jason [ma ilto:jrubin©AKINGUMP.com] 
Sent: Friday, August 12, 2016 1:01 PM 
To: Kinel, Norman N.; Alberino, Scott L. 
Cc: Lerner, Stephen D.; Hazan, Nava 
Subject: RE: Term Sheet - FINAL PDF [I-AMS.FID3638389] 

SUBJECT TO FRE 408 

Attached is a revised draft of the term sheet, with a redline against the version you circulated on Wednesday. 
Please note that this is subject to ongoing internal and client review. 

We are available to discuss. 

Thanks. 

Jason 

Jason P. Rubin 
Direct: +1 212.872.7489 i Internal: 37489 

From: Kinel, Norman N. [mailto:norman.kinelPsquirepb.com] 
Sent: Wednesday, August 10, 2016 6:23 PM 
To: Alberino, Scott L.; Rubin, Jason 
Cc: Lerner, Stephen D.; Hazan, Nava 
Subject: Term Sheet - FINAL PDF [I-AMS.FID3638389] 

FRE 408  

Dear Scott and Jason, 

Attached, for settlement purposes only, is a term sheet approved this afternoon by the Committee, which would resolve 
all outstanding issues between the Committee, on the one hand, and the Debtors and the Noteholders, on the other. 

As already communicated by Stephen, we are available to meet or discuss tomorrow. You should also feel free to 
contact us with any questions today. 
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Best, 

No nnan 

<image001.jpg> Norman N. Kinel 
Partner 
Squire Patton Boggs (US) LLP 
30 Rockefeller Plaza, 23rd Floor 
NewYork, New York 10112 

+1.212.407,0130 
0 +1.212.872.9800 
F +1.212.872.9815 
M +1.732.690.4822 
norman.kinelMsquirepb.com  squirepattonboggs.com  

Click belowto visit our blog: 
SQUIRE Global Crossings  

46 Offices in 21 Countries 

This message is confidential and may be legally privileged or otherwise protected from disclosure. If you are 
not the intended recipient, please telephone or email the sender and delete this message and any attachment 
from your system; you must not copy or disclose the contents of this message or any attachment to any other 
person. 

Squire Patton Boggs (US) LLP is part of the international legal practice Squire Patton Boggs, which operates 
worldwide through a number of separate legal entities. Please visit www.squirepattonboggs.com  for more 
information.  

#US 

The information contained in this e-mail message is intended only for the personal and confidential use of the 
recipient(s) named above. If you have received this communication in error, please notify us immediately by 
e-mail, and delete the original message. 

The information contained in this e-mail message is intended only for the personal and confidential use of the 
recipient(s) named above. If you have received this communication in error, please notify us immediately by 
e-mail, and delete the original message. 

The information contained in this e-mail message is intended only for the personal and confidential use of the 
recipient(s) named above. If you have received this communication in error, please notify us immediately by 
e-mail, and delete the original message. 

The information contained in this e-mail message is intended only for the personal and confidential use of the 
recipient(s) named above. If you have received this communication in error, please notify us immediately by 
e-mail, and delete the original message. 
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SPB DRAFT TO AGSH&F COMMENTS 8/15/16 
CONFIDENTIAL- FOR SETTLEMENT DISCUSSION PURPOSES ONLY 

SUBJECT TO FRE 408 

In re Constellation Enterprises LLC, et al. 

Settlement Term Sheet 

This settlement term sheet (the "Term Sheet') summarizes the terms of the settlement (the 
"Settlement') among the Debtors, the Purchaser, the Creditors' Committee and the Ad Hoc 
Noteholder Group (each, respectively, as defined below, and, collectively, the "Parties'). 

Parties: 

Resolution of 
Creditors' 
Committee 
Objections: 

Constellation Enterprises LLC and its direct and indirect subsidiaries 
that are debtors and debtors in possession in Case No. 16-11213 
(CSS) (the "Debtors"). 

The Official Committee of Unsecured Creditors (the "Creditors'  
Committee") of the Debtors. 

The ad hoc group (the "Ad Hoc Noteholder Group" of unaffiliated 
holders (the "Noteholders") of the 11.125% First Priority Senior 
Secured Notes due February 1, 2018 (the "Notes"). The Ad Hoc 
Noteholder Group and the Creditors' Committee are collectively 
referred to herein as the "Creditor Parties." 

CE Star Holdings, LLC, a Delaware limited liability company 
("Purchaser"). 

The Creditors' Committee will (a) withdraw any pending objections 
to the motion seeking approval of the Debtors' debtor-in-possession 
financing (the "DIP Motion") and the proposed form of final order 
approving such financing (the "Final DIP Order") and (b) not contest 
or challenge, or solicit others to contest or challenge the DIP Motion 
or any stipulations by the Debtors for the benefit of the Noteholders 
contained in the Final DIP Order, including any stipulations regarding 
the validity, extent, perfection, priority and/or non-avoidability of 
obligations evidenced by the Notes or the liens securing the Notes or 
adequate protection; provided, however, that the Final DIP Order shall 
provide for a cap of $2,200,000 on the allowed professional fees of 
the Creditors' Committee through the DIP Termination Date (as 
defined in the Final DIP Order), including any amounts incurred in 
connection with the Creditors' Committee investigation pursuant to 
the Final DIP Order). 

010-8257-4943/2/AMEIICAS 
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Creditors' The Creditors' Committee (a) shall affirmatively support, and not 
Committee Support object to the approval of the proposed sale (the "Sale") of 
for Sale: substantially all of the assets of the Debtors (excluding the assets of 

Columbus Holdings Inc. and Columbus Steel Casting Company) to 
Purchaser pursuant to that certain asset purchase agreement, dated 
July 14, 2016 (as amended, modified or supplemented, the "APA"), 
(b) will affirmatively support, and not object to, or solicit others to 
object to the right of the Ad Hoc Noteholder Group to credit bid the 
full amount of the Notes in connection with any such Sale, and (c) 
shall affirmatively support, and not object to the approval of the 
proposed sale of the assets of Debtors Columbus Holdings Inc. and 
Columbus Steel Casting Company to 476 Bridge Street LLC. 

Claims and Causes 
of Action: 

GUC Trust: 

The Purchaser shall cause the APA to be amended at closing so that 
the following shall be "Excluded Assets" under the APA and shall be 
contributed to the GUC Trust: (a) all causes of action under chapter 5 
of title 11 of the United States Code against those unsecured creditors 
of the Debtors which are not vendors, suppliers or service providers 
that will provide goods and services to the companies acquired by the 
Purchaser, (b) all commercial tort claims including, without 
limitation, claims against (i) former directors and officers, (ii) current 
and former shareholders and their affiliates and (iii) other parties, and 
the Debtors shall contribute any estate causes of action against Private 
Equity Opportunity Partners, LP (including any affiliates, subsidiaries, 
parent companies, officers, directors and agents) or related to the 
Prepetition DDTL (as defined in the Final DIP Order), including for 
recharacterization or other relief (collectively, "Specified Causes of 
Action"). 

Any Specified Causes of Action that any member of the Ad Hoc 
Noteholder Group holds in its own capacity shall be contributed to the 
GUC Trust. 

The Purchaser shall pay to the Debtors or the GUC Trust (as defined 
below) the amount required to purchase tail insurance (6 years runoff) 
related to any and all directors and officers insurance policies relating 
to the Specified Causes of Actions in an amount of not less than 
$475,000 as currently described in the Wind Down Budget (as defined 
in the APA). 

The Purchaser agrees not to prosecute any causes of action (including 
chapter 5 actions) that it acquires under the APA. 

In consideration for the Creditors' Committee support of the Sale and 
the DIP Motion, the members of the Ad Hoc Noteholder Group agree 
to cause the Purchaser to fund on the closing date of the Sale (the 

2 
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"Closing Date") a trust to be established on terms, and with an 
oversight committee, the majority of the members of which shall be 
selected and approved by the Creditors Committee (the "Oversight 
Committee") and with a trustee (the "Trustee") and professionals to be 
selected and approved by the Creditors' Committee and the Ad Hoc 
Noteholder Group (the "GUC Trust") and deposit the following cash 
amounts in a trust account specifically designated by the Creditors' 
Committee: (i) $2,500,000 (the "GUC Recovery Trust Fund  
Contribution"), (ii) $750,000 (the "GUC Professional Fees  
Contribution" and together with the GUC Recovery Trust Fund 
Contribution, the "Committee Settlement Funding Obligations"), 
subject to the Purchaser's option to fund additional amounts if the 
GUC Trust's pursuit of the Specified Causes of Action demonstrates a 
reasonable likelihood of material recoveries. The Committee 
Settlement Funding Obligations amount will not be part of the 
Purchase Price (as defined in the APA), but rather shall be a separate 
cash obligation of the members of the Ad Hoc Noteholder Group who 
are capitalizing the Purchaser. 

The holders of allowed general unsecured, non-priority claims against 
the Debtors, excluding deficiency claims of the pre-petition secured 
creditors (the "GUC Holders") will be the sole and exclusive 
beneficiaries of the GUC Recovery Trust Fund Contribution, 

The net proceeds recovered from the pursuit of any Specified Causes 
of Action will be allocated among (i) the GUC Holders, and (ii) the 
holders of deficiency claims with respect to the Notes (the 
"Deficiency Holders") as follows: (i) 100% for the GUC Holders for 
the first $1 million of net proceeds from the pursuit of any Specified 
Causes of Action, and (ii) 60% for the GUC Holders and 40% for the 
Deficiency Holders for any net proceeds over the first $1 million of 
net proceeds from the pursuit of any Specified Causes of Action. 

The GUC Professional Fees Contribution shall be used, as determined 
by the Trustee and the Oversight Committee, for (a) all administrative 
costs of the GUC Trust, and (b) the investigation and prosecution of 
the Specified Causes of Action for the benefit of the GUC Trust. 

The Debtors shall bear primary responsibility (and shall consult with 
the Trustee) to conduct the claims reconciliation process, the 
professional fees for which shall be deemed Seller Retained 
Professional Fees as defined in the APA. The Purchaser shall 
cooperate fully with the Debtors and Trustee in the claims 
reconciliation process and shall provide reasonable access to 
employees and business records in connection with such process. The 
Purchaser and the Debtors shall cooperate fully with the Trustee in 
connection with the administration of the Trust, and shall provide 
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reasonable access to employees and business records in connection 
with such administration. 

Other Terms and Upon agreement by the parties to the terms hereof and related 
Conditions of the documentation, the Creditor Parties shall make good faith efforts to 
Settlement: minimize all future administrative costs incurred by them in the 

Debtors' chapter 11 cases through the Closing Date. 

Conditions to • The Bankruptcy Court enters the Final DIP Order. 
Funding of the • The Bankruptcy Court approves the Sale (or a Sale to a third party 
GUC Trust: supported by the Ad Hoc Noteholder Group) and the Sale is not 

subject to a present stay. 
• The Closing Date occurs. 
• The Creditor Parties shall not be in breach of this Term Sheet. 

Mutual Release 
and Exculpation: 

Timing: 

Exit: 

The Creditors' Committee, the Purchaser, the Ad Hoc Noteholder 
Group and the Debtors shall exchange full mutual releases and 
exculpations. 

The terms of this Term Sheet shall be read into the record at the 
hearing on the approval of the Sale and incorporated into the Sale 
Order and shall be binding on all parties in interest, including a 
Chapter 7 trustee. The Creditors' Committee, the Purchaser, the Ad 
Hoc Noteholder Group and the Debtors shall negotiate in good faith 
regarding the most efficient and appropriate course of action for 
implementing the terms hereof including, if necessary, seeking a 
separate order of the Court. 

The Debtors' chapter 11 cases shall be dismissed by structured 
dismissal on terms that are consistent with this Term Sheet and are 
otherwise acceptable to the Creditors' Committee and the Ad Hoc 
Noteholder Group. 
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SPB DRAFT TO AGSH&F COMMENTS TO SPB DRAFT 8/15/16 
CONFIDENTIAL- FOR SETTLEMENT DISCUSSION PURPOSES ONLY 

SUBJECT TO FRE 408 

In re Constellation Enterprises LLC, et al. 

Settlement Term Sheet 

This settlement term sheet (the "Term Sheet') summarizes the terms of the settlement (the 
"Settlement') among the Debtors, the Purchaser, the Creditors' Committee and the Ad Hoc 
Noteholder Group (each, respectively, as defined below, and, collectively, the "Parties'). 

Parties: 

Resolution of 
Creditors' 
Committee 
Objections: 

Constellation Enterprises LLC and its direct and indirect subsidiaries 
that are debtors and debtors in possession in Case No. 16-11213 
(CSS) (the "Debtors"). 

The Official Committee of Unsecured Creditors (the "Creditors'  
Committee") of the Debtors. 

The ad hoc group (the "Ad Hoc Noteholder Group" of unaffiliated 
holders (the "Noteholders") of the 11.125% First Priority Senior 
Secured Notes due February 1, 2018 (the "Notes"). The Ad Hoc 
Noteholder Group and the Creditors' Committee are collectively 
referred to herein as the "Creditor Parties." 

CE Star Holdings, LLC, a Delaware limited liability company 
("Purchaser"). 

The Creditors' Committee will (a) withdraw any pending objections 
to the motion seeking approval of the Debtors' debtor-in-possession 
financing (the "DIP Motion") and the proposed form of final order 
approving such financing (the "Final DIP Order") and (b) not contest 
or challenge, or solicit others to contest or challenge the DIP Motion 
or any stipulations by the Debtors for the benefit of the Noteholders 
contained in the Final DIP Order, including any stipulations regarding 
the validity, extent, perfection, priority and/or non-avoidability of 
obligations evidenced by the Notes or the liens securing the Notes or 
adequate protection; provided, however, that the Final DIP Order shall 
provide for a cap of $2,404200,000 on the allowed professional fees 
of the Creditors' Committee through the DIP Termination Date (as 
defined in the Final DIP Order), including any amounts incurred in 
connection with the Creditors' Committee investigation pursuant to 
the Final DIP Order). 
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Creditors' The Creditors' Committee (a) shall affirmatively support, and not 
Committee Support object to the approval of the proposed sale (the "Sale") of 
for Sale: substantially all of the assets of the Debtors (excluding the assets of 

Columbus Holdings Inc, and Columbus Steel Casting Company) to 
Purchaser pursuant to that certain asset purchase agreement, dated 
July 14, 2016 (as amended, modified or supplemented,  the "APA"), 
(b) will affirmatively support, and not object to, or solicit others to 
object to the right of the Ad Hoc Noteholder Group to credit bid the 
full amount of the Notes in connection with any such Sale, and (c) 
shall affirmatively support, and not object to the approval of the 
proposed sale of the assets of Debtors Columbus Holdings Inc. and 
Columbus Steel Casting Company to 476 Bridge Street LLC. 

GUC Trust: 

The Purchaser shall cause the APA to be amended at closing so that 
the following shall be "Excluded Assets" under the APA  and shall be 
contributed to the GUC Trust: (a) all causes of action under chapter 5 
of title 11 of the United States Code against those unsecured creditors 
of the Debtors which are not vendors, suppliers or service providers 
that will provide goods and services to the companies acquired by the 
Purchaser, (b) all commercial tort claims including, without 
limitation, claims against (i) former directors and officers, (ii) current 
and former shareholders and their affiliates and (iii) other parties, and 
the Debtors shall contribute any estate causes of action against Private 
Equity Opportunity Partners, LP (including any affiliates, subsidiaries, 
parent companies, officers, directors and agents) or related to the 
Prepetition DDTL (as defined in the Final DIP Order), including for 
recharacterization or other relief- (collectively, "Specified Causes of 
Action"). 

Any Specified Causes of Action that any member of the Ad Hoc 
Noteholder Group holds in its own capacity shall be contributed to the 
GUC Trust. 

The Purchaser shall pay to the Debtors or the GUC Trust (as defined 
below) the amount required to purchase tail insurance (6 years runoff) 
related to any and all directors and officers insurance policies relating 
to the Specified Causes of Actions in an amount of not less than 
$475,000 as currently described in the Wind Down Budget (as defined 
in the APA). 

The Purchaser agrees not to prosecute any causes of action (including 
chapter 5 actions) that it acquires under the APA. 

In consideration for the Creditors' Committee support of the Sale and 
the DIP Motion, the members of the Ad Hoc Noteholder Group agree 
to cause the Purchaser to fund on the closing date of the Sale (the 

Claims and Causes 
of Action: 
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"Closing Date") a trust to be established on terms, and with a-tflastee 
(the  -Trustee"), an oversight committee, the majority of the memb rs  
of which shall be selected and approved by the Creditors Committee  
(the "Oversight Committee") and with a trustee (the "Trustee") and  
professionals,:  to be selected and approved by the Creditors' 
Committee and the Ad Hoc Noteholder Group (the "GUC Trust") and 
deposit the following cash amounts in a trust account specifically 
designated by the Creditors' Committee: (i) $1,0002,500,000 (the 
"GUC Recovery Trust Fund Contribution"), (ii) $750,000 (the "GUC  
Professional Fees Contribution" and together with the GUC Recovery 
Trust Fund Contribution, the "Committee Settlement Funding 
Obligations"), subject to the Purchaser's option to fund an-additional 
amounts if the GUC Trust's pursuit of the Specified Causes of Action 
demonstrates a reasonable  likelihood of material recoveries.=  The 
Committee Settlement Funding Obligations amount will not be part of 
the Purchase Price (as defined in the APA), but rather shall be a 
separate cash obligation of the members of the Ad Hoc Noteholder 
Group who are capitalizing the Purchaser. 

The holders of allowed general unsecured, non-priority claims against 
the Debtors, excluding deficiency claims of the pre-petition secured 
creditors (the "GUC Holders") will be the sole and exclusive 
beneficiaries of the GUC Recovery Trust Fund Contribution. 

The net proceeds recovered from the pursuit of any Specified Causes 
of Action will be allocated among (i) the GUC Holders, and (ii) the 
holders of deficiency claims with respect to the Notes (the 
"Deficiency Holders"): 50") as follows' i) 100% for the GUC 
Holders proceeds from the pursuit of an  
specified Causes foi\_cti_on.  and 6-0(ii) 60% for the GUC Holders and  
40% for the Deficiency Holders  for any net proceeds over the first $1  
million of net proceeds from the pursuit of any Specified Causes of 
Action. 

The GUC Professional Fees Contribution shall be used, as determined 
by the Trustee and the Oversight Committee, for (a) all administrative 
costs of the GUC Trust, and (b) the investigation and prosecution of 
the Specified Causes of Action for the benefit of the GUC Trust. 

The TrustcoDebtors shall bear seleinimaLy-   responsibility for any and 
all work relat-e4fand shall consult with the Truste..6 to conduct the 
claims reconciliation an-d--44-4 -• . 
the professional fees for which shall be deemed Seller Retained, 
Professional Fees as defined in the APA The Purchaser an-4-41+e 
Debter-s-shall cooperate fully with the  Debtors and Trustee in the 
claims reconciliation process and shall provide reasonable access to 
employees and business records in connection with such process.  The  
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Purchaser and the Debtors shall cooperate fully with the Trustee in  
connection with the administration of the Trust, and shall provide 
reasonable access to employees and business records in connection  
with such administration  

Other Terms and Upon agreement by the parties to the terms hereof and related 
Conditions of the documentation, the Creditor Parties shall make good faith efforts to 
Settlement: minimize all future administrative costs incurred by them in the 

Debtors' chapter 11 cases through the Closing Date. 

Conditions to 
Funding of the 
GUC Trust: 

Mutual Release 
and Exculpation: 

Timing: 

Exit: 

• The Bankniptcy Court enters the Final DIP Order. 
• The Bankruptcy Court approves the Sale (or a Sale to a third party 

supported by the Ad Hoc Noteholder Group) and the Sale is not 
subject to a present stay. 

• The Closing Date occurs. 
• The Creditor Parties shall not be in breach of this Term Sheet. 

The Creditors' Committee, the Purchaser, the Ad Hoc Noteholder 
Group and the Debtors shall exchange full mutual releases and 
exculpations. 

The terms of this Term Sheet shall be read into the record at the 
hearing on the approval of the Sale and incorporated into the Sale 
Order, and the and shall be binding on all parties in interest, including 
a Chapter 7 trustee. The Creditors' Committee, the Purchaser, the Ad 
Hoc Noteholder Group and the Debtors shall negotiate in good faith 
regarding the most efficient and appropriate course of action for 
implementing the terms hereof including, if necessary, seeking a 
separate order of the Court. 

The Debtors' chapter 11 cases shall be dismissed by structured 
dismissal on terms that are consistent with this Term Sheet and are 
otherwise acceptable to the Creditors' Committee and the Ad Hoc 
Noteholder Group. 
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