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THE UNITED BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11
NJOY, INC.,! Case No. 16-12076 (CSS)

Debtor. Objection Deadline: March 23, 2017 at 4:00 p.m. ET

Hearing Date: April 11,2017 at 10:00 a.m. ET

MOTION OF OFFICIAL COMMITTEE OF UNSECURED
CREDITORS FOR AUTHORITY TO PROSECUTE CERTAIN
CLAIMS OF THE DEBTOR’S ESTATE

The Official Committee of Unsecured Creditors (the “Committee’) appointed in the case

of the above-captioned debtor and debtor in possession (the “Debtor™), by and through its

counsel, hereby moves this Court (the “Motion”) for the entry of an order authorizing the
Committee to prosecute certain claims of the Debtor’s estate, as more fully described below.

PRELIMINARY STATEMENT

1. In accordance with its fiduciary duties to unsecured creditors in this case,
following its appointment, the Committee began an investigation of claims that the Debtor’s
estate may hold against third parties. As a result of this investigation, which is ongoing, the
Committee has identified certain potential claims against certain parties receiving prepetition
funds as well as potential claims against the Debtor’s director. These viable claims stem from
prepetition transactions involving the Debtor, various creditors of the Debtor and certain
directors. Taken together, these transactions made it impossible for the Debtor to be profitable

and continue operating in the long term. In order to preserve its rights, the Committee, with the

! The last four digits of the Debtor’s federal tax identification number are 6013. The Debtor’s mailing address and principal place of business is
15211 N. Kierland Blvd., Suite 200, Scottsdale, Arizona 85254.
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consent of the Debtor, files this Motion seeking standing to bring claims of the Debtor’s estate to
undo and remedy the harms caused by the pre-petition actions of the Debtor.

BACKGROUND

2. On September 16, 2016, (the “Petition Date), the Debtor filed a voluntary
petition for relief under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101, ef seq.

(the “Bankruptcy Code”).

3. On the Petition Date, the Debtor filed the Declaration of Jeffrey Weiss, Interim

President and General Counsel, In Support of First Day Motions (the “Weiss Declaration”) [D.I.
4].

4. Since the Petition Date, the Debtor continues to operate its business and manage
its properties as debtor-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code.

5. No trustee or examiner has been appointed or requested in the Debtor’s chapter 11
case.

6. On September 28, 2016, the United States Trustee appointed the Committee as the
statutory fiduciary for the Debtor’s unsecured creditors pursuant to section 1102(a)(1) of the
Bankruptcy Code [D.1. 64].

7. On October 26, 2016, an order approving Fox Rothschild LLP as counsel to the
Committee was entered, nunc pro tunc to September 27, 2016 [D.I. 196].

8. According to the Debtor, it is the leading independent manufacturer and
distributor of electronic nicotine delivery systems (ENDS)- primarily e-cigarettes and vaping
products — in the United States, selling its products directly to major wholesalers, distributors and

retailers. Weiss Declaration, q 8.

ACTIVE\44551914.v2-3/8/17
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9. On September 20, 2016, Debtor filed its Motion For Sale of Property Free and
Clear of Liens Pursuant to §363(f) (the “Sale Motion”) [D.I. 18]. The Sale Motion sought to sell
substantially all of Debtor’s assets.

10. After negotiations with a number of parties, and an auction held on November 2,
2016 (the “Auction”), NJOY Acquisition LLC was deemed the successful bidder [D.I. 218].

11. On November 15, 2016, the Asset Purchase Agreement between the Debtor and
NJOY Acquisition (the “APA”) and the Sale to NJOY Acquisition was approved by the Court
[D.I. 259].

12. Closing on the Sale took place on February 16, 2017 [D.I. 399].

13. Pursuant to the APA, the Debtor retained certain assets that were not sold to
NJOY Acquisition. Such assets included certain bankruptcy avoidance actions (the “Avoidance
Action Claims”) and director and officer liability claims (the “D&O Claims” and with the

Avoidance Action Claims, the “Retained Claims”) as set forth more fully in Sections 2.2(e) and

(f) of the APA.

14. In its capacity as a fiduciary to unsecured creditors of the Debtor’s estate, the
Committee is in the process of investigating, on an on-going basis, the Retained Claims the
Debtor’s estate holds against third parties and identifying certain Retained Claims that appear
meritorious.

15. The Retained Claims are premised upon causes of action that include, but are not
limited to, the following: (i) preferential transfer and fraudulent conveyance under Sections 544,
547 and 548 of the Bankruptcy Code and their state law equivalents; and (ii) breach of fiduciary
duties (good faith, care and loyalty). Additional causes of action may become known as the

Committee’s investigation continues.

ACTIVE\44551914.v2-3/8/17
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16. The Debtor has concluded that it will not prosecute the Retained Claims because
some of the Retained Claims are against its officers and directors.

17. Because the Committee arguably does not have standing to bring the Retained
Claims on its own absent a Court order, the Committee has sought and received the Debtor’s
consent to initiating, filing, prosecuting, litigating to judgment and/or settling the Retained
Claims on behalf of the estate, and now seeks an Order of this Court granting the Committee
standing to prosecute the Retained Claims. Attached hereto as Exhibit A is the Stipulation
between the Debtor and the Committee granting the Committee the authority to prosecute the
Retained Claims (the “Stipulation”).

JURISDICTION AND VENUE

18. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157
and 1334. Consideration of this Motion is a core proceeding pursuant to 28 U.S.C. §157(b).
Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

19. The statutory predicates for the relief requested in this Motion are sections
1103(c)(5) and 1109(b) of the Bankruptcy Code.

RELIEF REQUESTED

20. By this Motion, the Committee seeks the entry of an Order pursuant to sections
1103(c)(5) and 1109(b) of the Bankruptcy Code for authority to prosecute the Retained Claims

on behalf of the Debtor’s estate.

ACTIVE\44551914.v2-3/8/17
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LEGAL ARGUMENT

21. The Committee should be authorized to prosecute an action or actions on behalf
of the Debtor’s estate to pursue state and/or federal causes of action based on breach of fiduciary
duty and other causes of action identified above. While the Bankruptcy Code does not expressly
confer power on creditors’ committees to pursue claims on behalf of a debtor’s estate, the Third
Circuit, in In re Cybergenics Corp. held that a bankruptcy court may authorize a party in interest,
such as a creditors’ committee, to pursue litigation on behalf of the estate in the debtor’s stead
when the debtor fails or refuses to do so. 330 F.3d 548, 568 (3d Cir. 2003); see also 7 Collier on
Bankruptcy, 1109.05 (Alan N. Resnick & Henry J. Sommer eds., 16" ed.) (hereinafter
“Collier”).

22. This authority stems from sections 1103(c)(5), 1109(b) and 105(a) of the
Bankruptcy Code, and ensures that where the debtor-in-possession unreasonably fails to pursue a
claim for the benefit of the estate, or cannot do so effectively because of conflicts of interest, the
creditors’ committee will fill its shoes and prosecute the claim as the representative of the estate.
See Cybergenics, 330 F.3d at 577; see also In re Caldor Corp., 303 F.3d 161, 166 n.2 (2d Cir.
2002); In re Commodore Int’l Ltd., 262 F.3d 96, 100 (2d Cir. 2001); Fogel v. Zell, 221 F.3d 955,
966 (7" Cir. 2000); In re Bumper Sales Inc., 907 F.2d 1430, 1433-34 (4™ Cir. 1990); Louisiana
World Exposition v. Federal Ins. Co., 858 F.2d 233, 247 (5™ Cir. 1988).

23. A debtor is obligated to maximize the value of its estate for the benefit of its
creditors. See Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343, 352 (1985)
(“The trustee is accountable for all property received, and has the duty to maximize the value of
the estate.”) (internal citations and quotation omitted). Accordingly, a debtor is duty bound to
pursue claims and defenses that will increase the value of its estate. See, e.g., Commodore Intl,

262 F.3d at 99 (“[The debtor-in-possession] has an obligation to pursue all actions that are in the

ACTIVE\44551914.v2-3/8/17
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best interests of creditors and the estate.”) (citing In re Spaulding Composites Co., 207 B.R. 8§99,
904 (B.A.P. 9th Cir. 1997)); Louisiana World, 858 F.2d at 249 (“If a valid -- and potentially
profitable -- cause of action exists . . . which the debtor-in-possession may assert on behalf of the
corporation, all creditors are harmed when the debtor-in-possession refuses to pursue it. The
value of the estate is not maximized and the ultimate recovery of all creditors is diminished.”)
(emphasis in original).

24. Where a debtor is unable or unwilling to fulfill its statutory obligation to maximize
the value of its estate, “[t]he practice of authorizing the prosecution of actions on behalf of an
estate by committees, . . . upon a showing that such is in the interests of the estate, is one of long
standing, and nearly universally recognized.” In re Adelphia Commc'ns Corp., 330 B.R. 364, 373
(Bankr. S.D.N.Y. 2005) (citations omitted). This “provides creditors and other stakeholders with
the comfort that potentially valuable (and sometimes critical) claims on behalf of the estate will
be prosecuted -- without requiring bankruptcy judges to . . . resort[] to much more draconian or
ineffective mechanisms to ensure the prosecution of those claims, with the destruction to going
concern value and creditor recoveries that would frequently be the result.” Id. Indeed, “[T]he
primary purpose of the [creditors'] committee is to represent the interests of all general unsecured
creditors and to maximize distribution to them.” In re Life Serv. Sys., Inc., 279 B.R. 504, 510
(Bankr. W.D. Pa. 2002), rev'd on other grounds, 327 B.R. 561 (W.D. Pa. 2005).

25. Thus, this Court has authority under the Bankruptcy Code to designate the
Committee as the estate representative for purposes of prosecuting the Retained Claims, which
belong to the estate and to individual creditors that are enforceable derivatively by the estate. See
Cybergenics, 330 F.3d at 566-68.

26. Ample reason exists here to delegate authority for framing and prosecuting the

Retained Claims to the Committee. First, the Debtor possesses actual and potential conflicts of
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interest regarding the Retained Claims and has made clear that it will not prosecute them.
Further, the Debtor has recognized its conflicts and consented to standing for the Committee to
bring the Retained Claims. [See Stipulation].

27. The Third Circuit has not established any rigid test for determining whether a
committee should be authorized to pursue a particular claim. Ultimately, the issue is whether
such an authorization would “effect the result the Code was designed to obtain,” i.e., maximizing
the value of the estate and promoting its recovery of wrongfully or fraudulently transferred
property so that creditors can recover their claims against it. Cybergenics, 330 F.3d at 568-69. To
make the judgment necessary to achieve that result, “a generally-accepted test has developed
through a series of cases to determine whether an action may be maintained.” In re G-I Holdings,
Inc., 313 B.R. 612, 628 (Bankr. D.N.J. 2004), vacated in part on other grounds, 2006 U.S. Dist.
LEXIS 45510 (D.N.J. June 21, 2005) (citing 7 Collier on Bankruptcy 1103.05[6][a]. That test
has embodied various forms, but generally, the factors are similar. See In re iPCS, Inc., 297 B.R.
283, 290 (Bankr. N.D. Ga. 2003) (“The courts that have considered the question of whether to
allow a party to exercise derivative standing have crafted a variety of tests, most of which result
in consideration of the same factors.”).

28. A committee may be granted standing to commence an action on behalf of the
debtor where: “1) a demand has been made upon the statutorily authorized party to take action;
2) the demand is declined; 3) a colorable claim that would benefit the estate if successful exists,
based on a cost-benefit analysis performed by the court; and 4) the inaction is an abuse of
discretion (i.e., unjustified) in light of the debtor-in-Possession's duties in a Chapter 11 case.” G-
I Holdings, 313 B.R. at 628 (citing Canadian Pac. Forest Prods. Ltd. v. J. D. Irving, Ltd. (In re

Gibson Group, Inc.), 66 F.3d 1436, 1446 (6th Cir. 1995). See also In re STN Enters., 779 F.2d
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901, 905 (2d Cir. 1985) (bankruptcy court's approval of a committee's prosecution of litigation
on behalf of a debtor that failed to pursue the litigation is appropriate when the committee
presents a colorable claim for relief that, upon appropriate proof, would support recovery, and
the litigation is likely to benefit the debtor's estate); In re Yes! Ent. Corp. (Infinity Investors Ltd.
v. Kingsborough), 316 B.R. 141, 145 (Bankr. D. Del. 2004).

29. “[TThe overall 'fairness' concept of bankruptcy laws mandates that the debtor's
transactions should not pass without examination.” In re America's Hobby Ctr., 223 B.R. 275,
281 (Bankr. S.D.N.Y. 1998) (quotation omitted). Thus, it has long been the case that “the vast
majority of bankruptcy court decisions have authorized Committees to institute actions for
reluctant DIPs[.]” In re Nicolet, Inc., 80 B.R. 733, 738 (Bankr. E.D. Pa. 1987). The liberality of
the cases granting such authority has led one bankruptcy court to conclude that the Third Circuit
would “determine that a Committee could maintain an action on behalf of a DIP as long as the
claim had any merit and the DIP was, for any reason at all or for no reason, failing to maintain
the action in prompt fashion.” Nicolet, 80 B.R. at 738 (emphasis added).

30. The Retained Claims are against insiders of the Debtor, among others, and
therefore it is obvious that, at least with respect to the D&O Claims, the Debtor has a conflict of
interest and would not bring an action against the Debtor’s directors or officers.

31. It is necessary and beneficial to the Debtor’s bankruptcy estate that the Retained
Claims be pursued at this time to ensure that the Debtor’s bankruptcy case is fairly and
efficiently resolved. Further, the Committee anticipates that, pursuant to a confirmed liquidating
plan, the payments to the unsecured creditors will come from the proceeds of the litigation of the

Retained Claims.
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32. As set forth above, the Committee seeks authority to pursue a number of colorable
claims to recover significant value for the estates. The benefits of litigating the Retained Claims
amply justifies their cost.

33. Finally, the Committee is best suited to undertake pursuit of the Retained Claims
because its advisors have become familiar with the Debtor’s business, as well as the facts and
circumstances that gave rise to the Retained Claims. It will clearly be more cost-effective for the
Committee to pursue the litigation against the Defendants rather than a trustee or any other party.
See Tenn. Valley Steel Corp., 183 B.R. at 807 (noting that the Committee is the real party-in-
interest with the unsecured creditors being motivated to initiate and pursue this matter by the
opportunity to share in the proceeds). Accordingly, this Court can and should authorize the
Committee, as the representative of the Debtor’s estate, to pursue the Retained Claims and all
other appropriate claims against the Defendants. The Court need not and cannot, on this standing
Motion, decide the ultimate merits of the proposed Claims. The question now is simply whether
the Committee should be allowed to preserve and pursue these claims in the face of the conflict
Debtors' management would have in pursuing those claims. Accordingly, the Committee's

Motion should be granted.

NOTICE

34, Notice of this Motion has been provided to (a) counsel for the Debtor; (b) the
Office of the United States Trustee; (c) all creditors; and (d) all parties requesting notice pursuant

to Fed. R. Bankr. P. 2002.
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WHEREFORE, the Committee respectfully requests that the Court: (i) authorize and
grant standing to the Committee to pursue the Retained Claims on behalf of the Debtor’s estate
and (i1) grant the Committee such other and further relief as the Court deems just and

appropriate.

Dated: March 9, 2017 FOX ROTHSCHILD LLP

By:  /s/L. John Bird
L. John Bird (DE No. 5310)
919 North Market Street, Suite 300
Wilmington, DE 19801
Telephone: (302) 654-7444
Facsimile: (302) 656-8920

-and-

Martha B. Chovanes

2000 Market Street, 20" Floor
Philadelphia, PA 19103-3222
Telephone: (215) 299-2019
Facsimile: (215) 299-2150
mchovanes @foxrothschild.com

and

Michael A. Sweet, Esquire

345 California Street, Suite 2200
San Francisco, CA 94104-2670
Telephone: (415) 364-5540
Facsimile: (415) 391-4436
msweet @foxrothschild.com

Counsel to the Official Committee of
Unsecured Creditors

10
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THE UNITED BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11
NJOY, INC.,! Case No. 16-12076 (CSS)

Debtor. Objection Deadline: March 23, 2017 at 4:00 p.m. ET

Hearing Date: April 11,2017 at 10:00 a.m. ET

STIPULATION BETWEEN DEBTOR AND THE COMMITTEE REGARDING
AUTHORITY TO PROSECUTE CERTAIN ACTIONS

The Debtor, NJOY, Inc. (“Debtor”), by and through its undersigned counsel and the
Official Committee of Unsecured Creditors (the “Committee”), by and through its undersigned
counsel, hereby stipulate (the “Stipulation™) and agree as follows:

RECITALS

Whereas, on September 16, 2016, (the “Petition Date”), the Debtor filed a voluntary

petition for relief under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101, ef seq.

(the “Bankruptcy Code”).

Whereas, on the Petition Date, the Debtor filed the Declaration of Jeffrey Weiss, Interim

President and General Counsel, In Support of First Day Motions (the “Weiss Declaration”) [D.I.

4].
Whereas, since the Petition Date, the Debtor continues to operate its business and
manage its properties as debtor-in-possession pursuant to sections 1107(a) and 1108 of the

Bankruptcy Code.

! The last four digits of the Debtor’s federal tax identification number are 6013. The Debtor’s mailing address and
principal place of business is 15211 N. Kierland Blvd., Suite 200, Scottsdale, Arizona 85254.

ACTIVEM4561412.v1-3/8/17
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Whereas, no trustee of examiner has been appointed or requested in the Debtor’s chapter
11 case.

Whereas, on September 28, 2016, the United States Trustee appointed the Committee as
the statutory fiduciary for the Debtor’s unsecured creditors pursuant to section 1102(a)(1) of the
Bankruptcy Code [D.1. 64].

Whereas, on October 26, 2016, an order approving Fox Rothschild LLP as counsel to the
Committee was entered, nunc pro tunc to September 27, 2016.

Whereas, according to the Debtor, it is the leading independent manufacturer and
distributor of electronic nicotine delivery systems (ENDS)- primarily e-cigarettes and vaping
products — in the United States, selling its products directly to major wholesalers, distributors and
retailers.

Whereas, on September 20, 2016, Debtor filed its Motion For Sale of Property Free and
Clear of Liens Pursuant to §363(f) (the “Sale Motion”) [D.I. 18]. The Sale Motion sought to sell
substantially all of Debtor’s assets.

Whereas, after negotiations with a number of parties, and an auction held on November

2, 2016 (the “Auction”), NJOY Acquisition LLC was deemed the successful bidder [D.I. 218].

Whereas, on November 15, 2016, the Asset Purchase Agreement between the Debtor and
NJOY Acquisition (the “APA”) and the Sale to NJOY Acquisition was approved by the Court
[D.I. 259].

Whereas, Closing on the Sale took place on February 16, 2017 [D.I. 399].

Whereas, pursuant to the APA, the Debtor retained certain assets that were not sold to
NJOY Acquisition. Such assets included certain bankruptcy avoidance actions (the “Avoidance

Action Claims”) and director and officer liability claims (the “D&O Claims” and with the

ACTIVEM4561412.v1-3/8/17
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Avoidance Action Claims, collectively, the “Retained Claims”) as set forth more fully in

Sections 2.2(e) and (f) of the APA.

Whereas, Debtor has reduced its staff to just one representative and such representative is
an officer and director of the Debtor and therefore is not in a position to and would not initiate
litigation against current and former directors and officers.

NOW, THEREFORE, intending to be legally bound hereby and subject to the approval of

this Court, the Debtor and the Committee hereby stipulate and agree as follows:

1. The Debtor hereby acknowledges that it does not intend to prosecute the Retained
Actions on behalf of the Debtor’s estate.

2. The Debtor consents to the Committee investigating, initiating, filing,
prosecuting, litigating to judgment and/or settling the Retained Claims on behalf of the Debtor’s
estate.

3. The Bankruptcy Court shall retain jurisdiction to decide any matters arising from
this Stipulation.

4. Debtor’s counsel hereby certifies that he has fully explained this Stipulation and
Order, its terms and implications, to the Debtor and has fully advised the Debtor of its rights and
obligations in connection with this Stipulation.

5. This Stipulation may be executed in counterparts, and a facsimile signature shall

ACTIVEM4561412.v1-3/8/17
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be deemed to be and shall have the same force and effect as an original signature.

FOX ROTHSCHILD LLP
Attorneys for the Official Committee of
Unsecured Creditors of NJOY, Inc.

/s Martha B. Chovanes

GELLERT SCALI BUSENKELL &
BROWN, LL.C
Attorneys for Debtor NJOY, Inc.

/s Michael Busenkell

Martha B. Chovanes

2000 Market Street, 20" Floor
Philadelphia, PA 19118

Tele: (215) 299-2000
mchovanes @fosrothschild.com

Date: February 28, 2017

ACTIVEM4561412.v1-3/8/17

Michael Busenkell

1201 N. Orange Street, Ste. 300
Wilmington, DE 19801

Tele: (302) 425-5800
mbusenkell @ gsbblaw.com

Date: February 28, 2017
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IN THE UNITED BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11
NJOY, INC.,! Case No. 16-12076 (CSS)
Debior. Objections Due: March 23, 2017 at 4:00 p.m. ET
Hearing Date: April 11, 2017 at 10:00 a.m. ET

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED
CREDITORS FOR AUTHORITY TO PROSECUTE CERTAIN
CLAIMS OF THE DEBTOR’S ESTATE

TO: THE OFFICE OF THE UNITED STATES TRUSTEE FOR THE DISTRICT OF
DELAWARE, COUNSEL TO THE DEBTOR, ALL CREDITORS AND ALL PARTIES
REQUESTING NOTICES PURSUANT TO BANKRUPTCY RULE 2002.

PLEASE TAKE NOTICE that the Official Committee Of Unsecured Creditors Of
NJOY, Inc. (the “Committee”) has filed its Motion for Authority to Prosecute Certain Claims of
the Debtor’s Estate (the “Motion”).

PLEASE TAKE FURTHER NOTICE that responses or objections to the Motion, if
any, are to be filed on or before March 23, 2017 at 4:00 p.m. (Prevailing Eastern Time). At
the same time, you must serve a copy of the objection or response on the undersigned attorneys.

PLEASE TAKE FURTHER NOTICE that if any responses are timely filed in
accordance with this Notice, a hearing on the Motion will be held on April 11, 2017 at 10:00
a.m. (Prevailing Eastern Time) before The Honorable Christopher S. Sontchi at the United
States Bankruptcy Court for the District of Delaware, 824 North Market Street, 6th Floor,
Courtroom #6, Wilmington, Delaware 19801.

! The last four digits of the Debtor’s federal tax identification number are 6013. The Debtor’s mailing address and
principal place of business is 15211 N. Kierland Blvd., Suite 200, Scottsdale, Arizona 85254.
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PLEASE TAKE FURTHER NOTICE THAT IF YOU FAIL TO RESPOND IN
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF
REQUESTED BY THE APPLICATION WITHOUT FURTHER NOTICE OR HEARING.

Dated: March 9, 2017 FOX ROTHSCHILD LLP

By: /s/ L. John Bird
L. John Bird (DE No. 5310)
919 North Market Street, Suite 300
Wilmington, DE 19801
Telephone: (302) 654-7444
Facsimile: (302) 656-8920
Ibird @foxrothschild.com

-and-

Martha B. Chovanes

2000 Market Street, 20" Floor
Philadelphia, PA 19103-3222
Telephone: (215) 299-2019
Facsimile: (215) 299-2150
mchovanes @foxrothschild.com

and

Michael A. Sweet, Esquire

345 California Street, Suite 2200
San Francisco, CA 94104-2670
Telephone: (415) 364-5540
Facsimile: (415) 391-4436
msweet @foxrothschild.com

Counsel to the Official Committee of
Unsecured Creditors
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IN THE UNITED BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11
NJOY, INC.,! Case No. 16-12076 (CSS)
Debtor. Related to Docket No.

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED
CREDITORS FOR AUTHORITY TO PROSECUTE CERTAIN
CLAIMS OF THE DEBTOR’S ESTATE

Upon the motion of the Official Committee of Unsecured Creditors (the “Committee”),
seeking entry of an order authorizing the Committee to prosecute certain claims of the Debtor’s

estate (the “Motion”); and the Court having jurisdiction over the Motion; and having determined

that the relief requested in the Motion is in the best interests of the Debtor’s estate, its creditors
and other parties-in-interest; and it appearing that notice of the Motion was good and sufficient
under the particular circumstances; and that other or further notice need not be given; and the Court
having read and considered the Motion, and objections to the Motion, if any; and the Court having
determined that the legal and factual bases set forth in the Motion and at the hearing establish just
cause for the relief granted herein; it is hereby ORDERED:

1. The Motion is Granted as set forth herein.

2. The Committee is hereby granted standing and is hereby authorized to pursue the

Retained Claims?, as defined in the Motion, on behalf of the Debtor’s estate.

! The last four digits of the Debtor’s federal tax identification number are 6013. The Debtor’s mailing address and
principal place of business is 15211 N. Kierland Blvd., Suite 200, Scottsdale, Arizona 85254.
2 Capitalized terms not otherwise defined herein shall have the meaning ascribed to such term in the Motion.
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3. The Court shall retain jurisdiction over any and all matters arising from or related

to the interpretation or implementation of this Order.

Dated:

HONORABLE CHRISTOPHER S. SONTCHI,
United States Bankruptcy Judge

ACTIVEM4745099.v1-3/9/17 2
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IN THE UNITED BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11
NJOY, INC.,! Case No. 16-12076 (CSS)
Debtor.
CERTIFICATE OF SERVICE

I, L. John Bird, hereby certify that on the gth day of March, 2017, I caused copies of the
foregoing Motion for Authority to Prosecute Certain Claims of the Debtor’s Estate (the
“Motion”) to be served upon the parties listed on Service List “A” attached hereto via U.S. mail,
first class and postage prepaid.

I further certify that on the 9" day of March, 2017, I caused copies of the foregoing
Notice of Motion to be served upon the parties listed on Service List “B” attached hereto via
U.S. mail, first class and postage prepaid.

Dated: March 9, 2017 FOX ROTHSCHILD LLP
By:  /s/L. John Bird
L. John Bird (DE No. 5310)
919 North Market Street, Suite 300
Wilmington, DE 19801
Telephone: (302) 654-7444

Facsimile: (302) 656-8920
Ibird @foxrothschild.com

-and-

! The last four digits of the Debtor’s federal tax identification number are 6013. The Debtor’s mailing
address and principal place of business is 15211 N. Kierland Blvd., Suite 200, Scottsdale, Arizona 85254.
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Martha B. Chovanes

2000 Market Street, 20" Floor
Philadelphia, PA 19103-3222
Telephone: (215) 299-2019
Facsimile: (215) 299-2150
mchovanes @foxrothschild.com

and

Michael A. Sweet, Esq.

345 California Street, Suite 2200
San Francisco, CA 94104-2670
Telephone:  415.364.5540
Facsimile: 415.391.4436
msweet @foxrothschild.com

Counsel to the Official Committee of Unsecured
Creditors
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David Buchbinder, Esquire

Office of the United States Trustee
for the District of Delaware

844 King Street, Suite 2207
Wilmington, DE 19801

Ronald S. Gellert, Esquire

Gellert Scali Busenkell & Brown, LLC
1201 North Orange Street, 3rd Floor
Wilmington, DE 19801

Andrew L. Cole, Esquire

LeClairRyan, A Professional Corporation
800 North King Street, Suite 303
Wilmington, DE 19801

Michael A. Sweet, Esquire

Fox Rothschild LLP

345 California Street, Suite 2200
San Francisco, CA 94104-2670

William P. Bowden, Esq.
Ashby & Geddes, P.A.

500 Delaware Ave., 8th FI.
P.O. Box 1150

Wilmington, DE 19899-1150

David L. Eaton, Esq.
Alyssa B. Russell, Esq.
Kirkland & Ellis LLP
300 North LaSalle
Chicago, IL 60664

Bankruptcy Administration

Wells Fargo Vendor Financial Services LLC
f/k/a GE Information Technology Solutions
c/o A Ricoh USA Program f/k/a

IKON Financial Services

P.O. Box 13708

Macon, GA 31208-3708

Kelly Singer, Esq.
QUARLES & BRADY LLP
One Renaissance Square

2 North Central Avenue
Phoenix, AZ 85004-2391

Julius R. Schwarz, Esq.
Schwarz & L’ Altrelli
33 W. 56th Street

New York, NY 10019

ACTIVE 21001463v1 03/09/2017
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NJOY, Inc.
15211 N. Kierland Blvd., Suite 200
Scottsdale, AZ 85254

Shannon Dougherty Humiston, Esquire
Gellert Scali Busenkell & Brown, LLC
1201 N. Orange St., Ste. 300
Wilmington, DE 19801

Janice B. Grubin, Esquire

LeClairryan, A Professional Corporation
885 Third Avenue, 16th Floor

New York, NY 10022

Martha B. Chovanes, Esquire
Fox Rothschild LLP

2000 Market Street, 20th Floor
Philadelphia, PA 19103-3222

Daniel J. Guyder, Esq.
Joseph Badtke-Berkow, Esq.
Benjamin Taylor, Esq.

Allen & Overy LLP

1221 Avenue of the Americas
New York, NY 10020

Marc Freedman, Esquire

Law Offices of Marc D. Freedman LLC
777 Terrace Avenue, 5th Floor
Hasbrouck Heights, NJ 07604

Shawn M. Christianson, Esquire

Buchalter Nemer, A Professional Corporation
55 Second Street, 17th Floor

San Francisco, CA 94105-3493

JND Corporate Restructuring
8269 E. 23rd Ave, Ste 275
Denver, CO 80238

Michael G. Busenkell, Esquire

Gellert Scali Busenkell & Brown, LLC
1201 North Orange Street, 3rd Floor
Wilmington, DE 19801

Gregory G. Hesse, Esquire
Hunton & Williams LLP

1445 Ross Avenue, Suite 3700
Dallas, TX 75202-2799

L. John Bird, Esquire

Fox Rothschild LLP

919 North Market Street, Suite 300
Wilmington, DE 19801

Joshua T. Klein, Esquire

Fox Rothschild LLP

2000 Market Street, 20th Floor
Philadelphia, PA 19103-3222

Edmon L. Morton, Esq.

Kenneth J. Enos, Esq.

Young Conaway Stargatt & Taylor, LLP
Rodney Square, 1000 N. King St.
Wilmington, DE 19801

Philip G. Mitchell

The Cavanagh Law Firm

1850 North Central Avenue, Suite 2400
Phoenix, AZ 85004

Amish R. Doshi, Esquire
Magnozzi & Kye, LLP

23 Green Street, Suite 302
Huntington, NY 11743

Rachel B. Mersky, Esquire

Monzack Mersky McLaughlin and Browder, P.A.
1201 N. Orange Street, Suite 400

Wilmington, DE 19801
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Amex Purchasing
P.O. Box 001
Los Angeles, CA 90096-8000

Caesars Entertainment
P.O. Box 17010
Las Vegas, NV 89114

Corporate Offices

Wells Fargo

Attn: Legal Department
420 Montgomery Street
San Francisco, CA 94104

David L. Eaton, Esquire
Kirkland and Ellis LLP
300 North LaSalle Street
Chicago, IL 60654

Delaware Secretary of the State
Division of Corporations Franchise Tax
P.O. Box 898

Dover, DE 19903

Department of the Treasury
Internal Revenue Service

1352 Marrows Road, Suite 204
Newark, DE 19711-5445

Drew McAnigle, Managing Director
Sierra Constellation Partners LLC
Pennzoil Place

700 Milam Street, Suite 1300
Houston, TX 77002

Gabriel A. Blumberg, Esquire
Dickinson Wright PLLC

8363 West Sunset Road, Suite 200
Las Vegas, NV 89113

GPM Investments LLC
8565 Magellan Parkway, Suite 400
Richmond, VA 23227

Indiana Department of Revenue
P.O. Box 7206
Indianapolis, IN 46207-0040

ACTIVE 21001463v1 03/09/2017

Arizona Department of Revenue
1600 W. Monroe Street
Phoenix, AZ 85007

Caesars Interactive Entertainment
One Caesars Palace Drive
Las Vegas, NV 89109-8969

Daniel Fiorillo, Esquire
Otterbourg, P.C.

230 Park Avenue

New York, NY 10169-0075

Delaware Department of Justice
Attn: Bankruptcy Dept.

820 N. French Street, 6th Floor
Wilmington, DE 19801

Delaware Secretary of the Treasury
820 Silver Lake Boulevard, Suite 100
Dover, DE 19904

Directweb Administrative Services, LLC,
d/b/a Genius Ave

Attn: Ben Rozum

15211 North Kierland Road

Suite 300A1B

Scottsdale, AZ 85254

Eby Brown-Montgomery
2051 Baseline Road
Montgomery, IL 60538

Georgia Division of Revenue
1800 Century P1 NE
Atlanta, GA 30345

Hackney
502 S. Gay Street
Knoxville, TN 37901

Internal Revenue Service
P.O. Box 7346
Philadelphia, PA 19101-7346

Biozone Laboratories, Inc.
P.O. Box 173707
Denver, CO 80217

California State Board of Equalization
P.O. Box 942879
Sacramento, CA 94279

Chad Simon, Esquire
Otterbourg, P.C.

230 Park Avenue

New York, NY 10169-0075

Delaware Division of Revenue

Attn: Zillah A. Frampton, Bky. Administrator

820 N. French Street
CSOB 8th Floor
Wilmington, DE 19801

Delaware Secretary of the Treasury
P.O. Box 898
Dover, DE 19903

DLA Piper, LLP (US)
2525 East Camelback Road
Suite 100

Phoenix, AZ 85016-4232

FLFC Lending Co.
Attn: David Heidecorn
599 W. Putnam Avenue
Greenwich, CT 06830

Goodwin Procter LLP
53 State Street
Boston, MA 02210

Illinois Department of Revenue
P.O. Box 19044
Springfield, IL 62794

Internal Revenue Service
Centralized Insolvency Operation
2970 Market Street

Philadelphia, PA 19104
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Internal Revenue Service
2970 Market Street

Mail Stoop 5-Q30, 133
Philadelphia, PA 19104-5016

Kleinfeld, Kaplan and Becker, LLP
1850 M Street NW; Suite 800
Washington, DC 20036-5803

Media Storm, LLC
P.O. Box 6411
Brattelboro, VT 05302

North Carolina Department of Revenue
501 N. Wilmington Street
Raleigh, NC 27604

Oklahoma Division of Revenue
2501 North Lincoln Boulevard
Oklahoma City, OK 73194

Securities-Exchange Commission
Secretary of the Treasury

100 F Street, NE

Washington, DC 20549

Securities-Exchange Commission

Attn: Daniel M. Hawke, Regional Director
One Penn Center

1617 JFK Boulevard, Suite 520
Philadelphia, PA 19103-1805

U.S. Attorney’s Office

Attn: Charles Oberly

c/o Ellen Slights

1007 Orange Street, Suite 700
P.O. Box 2046

Wilmington, DE 19899-2046

Wells Fargo Bank, NA

Attn: Daca Team

Mail Address Code: D1129-072
301 South Tryon Street, 7th Floor
Charlotte, NC 28282-1915

Wolf Greenfield — Sacks, P.C.
600 Atlantic Avenue
Boston, MA 02210-2206

ACTIVE 21001463v1 03/09/2017

Internal Revenue Service
Insolvency Section

31 Hopkins Plaza, Room 1150
Baltimore, MD 21201

Macerich Company

Attn: Legal Department

Re: Kierland Greenway LLC

P.O. Box 2172

401 Wilshire Boulevard, Suite 700
Santa Monica, CA 90407

Michael N. Feder, Esquire
Dickinson Wright PLLC

8363 West Sunset Road, Suite 200
Las Vegas, NV 89113

NYS Department of Taxation and Finance
Attn: Office of Counsel

Building 9

W.A. Harriman Campus

Albany, NY 12227

Pro Business Management Services, LLC
Attn: Matt Muehleback, General Counsel
Re: Directweb Administrative Services, LLC,
d/b/a Genius Avenue

4320 N. Campbell Avenue, Ste 250

Tucson, AZ 85718-5473

Securities-Exchange Commission

Attn: George S. Canellos, Regional Director
3 World Financial Center, Suite 400

New York, NY 10281-1022

Securities and Exchange Commission
One Penn Center

1617 JFK Boulevard, Suite 520
Philadelphia, PA 19103-1805

Walgreen Company
14130 Collections Ctr. Drive
Chicago, IL 60693

Wells Fargo Bank, NA

Attn: Angela Lawrence

Mail Address Code: S4101-251

100 W. Washington Street, 25th Floor
Phoenix, AZ 85003-1808

Capitol Services, Inc.
1675 South State Street, Suite B
Dover, DE 19901

Kierland Greenway LLC

Attn: Project Manager

15205 North Kierland Boulevard, Suite 150
Scottsdale, AZ 85254

Mapco Express, Inc.
7210 Commerce Way
Brentwood, TN 37027

Minnesota Department of Revenue
600 North Robert Street
St. Paul, MN 55146

Office of the U.S. Attorney General
Attn: Matthew Denn

Carvel State Office Building

820 N. French Street

Wilmington, DE 19801

S. Abraham-Sons
6578 W. 350 North
Greenfield, IN 46140

Securities-Exchange Commission

NY Regional Office

Attn: Andrew Calamari, Regional Director
Brookfield Place

200 Vesey Street, Suite 400

New York, NY 10281-1022

Sheetz, Inc.
242 Sheetz Way
Claysburg, PA 16625

Washington State Department of Revenue
6500 Linderson Way, S.W.
Tumwater, WA 98501

West Consolidators, Inc.
220 W. Ivy Avenue
Inglewood, CA 90302

CGP Managers, L.L.C., as Agent
599 West Putnam Avenue
Greenwich, CT 06830
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Corporation Service Company
2711 Centerville Road, Suite 400
Wilmington, DE 19808

Morgan, Lewis & Bockius LLP
Attn: Jenny Zhang

1117 S. California Avenue
Palo Alto, CA 94304

Wells Fargo Bank, NA

100 W. Washington, 15th FIL.
MAC S4101-158

Phoenix, AZ 85003

ACTIVE 21001463v1 03/09/2017

FLFC Lending Co.
599 W. Putnam Avenue
Greenwich, CT 06830

U.S. Bank Equipment Finance
1310 Madrid Street
Marshall, MN 56258
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General Electric Capital Corporation
P.O. Box 35701
Billings, MT 59107

Victory Park Management, LLC, as Agent
227 W. Monroe Street, Suite 3900
Chicago, IL 60606



