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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

THE WET SEAL, LLC,et al ! Case No. 17-10229 (CSS)
Jointly Administered

Debtors.
Re: D.I. 10, 17, 50, 51

Hearing Date: February 22, 2017 at 10:00 a.m. (ET)
Obj. Deadline: February 20, 2017
(extended by consent)

OMNIBUS OBJECTION OF CERTAIN LANDLORDS TO DEBTORS’ MOTIONS FOR
(A) ENTRY OF FINAL ORDER (I) AUTHORIZING THE DEBTOR S TO ASSUME
THE CONSULTING AGREEMENT, (II) AUTHORIZING AND APPR OVING THE
CONDUCT OF STORE CLOSING SALES, WITH SUCH SALES TO BE FREE AND
CLEAR OF ALL LIENS, CLAIMS, AND ENCUMBRANCES, AND ( 1ll) GRANTING

RELATED RELIEF; AND (B) ENTRY OF FINAL ORDER (I) AU THORIZING
POSTPETITION USE OF CASH COLLATERAL, (II) GRANTING ADEQUATE
PROTECTION, AND (Ill) MODIFYING THE AUTOMATIC STAY

GGP, Inc., Rouse Properties Inc., and Turnbersgagiates (collectively, the
“Landlords”), by and through their counsel, Kelleyye & Warren LLP, hereby object (the
“Objection”) to the Debtors’ Motion for Entry of Final Order (I) Authorizing thBebtors to
Assume the Consulting Agreement, (I1) Authorizing Approving the Conduct of Store Closing
Sales, with Such Sales to be Free and Clear oLiatis, Claims, and Encumbrances, and (Il1)
Granting Related ReligD.l. 10) (the “GOB Motion”) andebtors’ Motion for Entry of Final
Order (1) Authorizing Postpetition Use of Cash @tdiral, (1) Granting Adequate Protection, and

(111) Modifying the Automatic StagD.l. 17) (the “Cash Collateral Motion?. In support of the

Objection, the Landlords respectfully state asfod:

! The above-captioned debtors in these proceedirggsThe Wet Seal, LLC; The Wet Seal Gift Card, LLC
Mador Financing, LLC.

2 Capitalized terms used but not defined in thig€tipn shall have the meanings ascribed to theimarGOB
Motion and the Cash Collateral Motion.
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PRELIMINARY STATEMENT

1. On February 2, 2017, approximately one week affieiCtebtors announced
that they were permanently closing all of theiresoand had commenced store closing sales (the
“GOB Sales”), the Debtors commenced these bankyyptaceedings. The Debtors careful and
deliberate timing when filing these bankruptcy safegced their landlords to provide millions of
dollars of non-consensual unsecured financing ttatDebtors appear unwilling and unable to
repay.

2. In exchange for allowing the Debtors to use thagtccollateral to liquidate
their inventory and other collateral, the Debtand #heir primary secured lenders (the “Secured
Lenders)” have proposed a budget that fails to ideowmillions of dollars necessary to pay the
administrative expenses associated with liquidatmgr collateral though Chapter 11. Most
notably for the Landlords, the proposed cash aaiddtbudget fails to provide funds for the
payment of “Stub Rent” owed to the Landlords foz tise of their property from February 2 to
February 28 — the likely duration of the GOB Sdles.

3. While the Landlords are not conceptually oppose@dart-authorized and
monitored GOB Sales during a bankruptcy proceedaorgthe proposed use of the Secured
Lenders’ cash collateral to carry out the GOB Sales Landlords are opposed to the allowance
of GOB Sales and approved use of cash collaterateviere is no plan, no funds available, and
no Court authorization to pay the Landlords’ StuénRclaims for the Debtors’ and Secured
Lenders’ postpetition use of the Landlords’ leageeimises to liquidate the Secured Lenders’

collateral. Inlight of the Debtors’ apparent adisirative insolvency, it is particularly problentat

s The GOB Sales will be carried out at least throtighend of FebruarySeeDecl. of Judd P. Tirnauer (D.lI.
19) at 1 74. To the extent the Debtors vacate@jedt a lease prior to February 28, the Stub Rentd
consist of the per diem rent and any other Leabgatlons due for the period from February 2 thitoagd
including the effective date of rejection of suefade.

2
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that the Secured Lenders are seeking waivers ¢ibasc506(c) and 552(b) of the Bankruptcy
Code, the very provisions specifically enacted mn@ess to prevent the exploitation of the
Debtors and their unsecured creditors that the rf8dduenders are seeking in this case — namely,
forcing unsecured creditors to pay for the liquioiaiof the Secured Lenders’ collateral.

4. The Landlords have been accommodating to the Debtat their expedited
liquidation process, including supporting the Debtoequests regarding conducting the GOB
Sales at the first day hearing. Since the first lasaring, the Landlords have continued to work
cooperatively with the Debtors and their liquidatioonsultants to consensually resolve their
objections to the GOB Sales, and, to that endl.&imellords have agreed in principle to the terms
of side letters with the Debtors’ consultants teago the conduct of the GOB Sales in the event
they continue.

5. The only remaining objection that the Landlordsentythe GOB Motion
and Cash Collateral Motion is the Debtors’ refusmad inability to pay the Landlords for the use
of their premises while liquidating the Secured dens’ collateral in the GOB Sales. If the
Debtors and the Secured Lenders want to liquidhetie tollateral in Chapter 11, with the attendant
benefit of GOB Sales authorized by a Federal BastksuCourt, they must pay to play, including

immediately paying the Landlords’ Stub Rent for skeres where they are conducting GOB Sales.

BACKGROUND

6. The Landlords are the owners or managing agentsh®rowners of
numerous shopping centers located throughout tlkedJBtates. The Debtors lease retail space
from the Landlords pursuant to leases (the “Legdes’the stores identified in the chart attached

hereto as Exhibit 1 (the “Leased Premises”). ABalostantially all the Leased Premises are located

in shopping centers as that term is used in se@@&{b)(3) of the Bankruptcy Codeésee In re

Joshua Slocum, Ltd922 F.2d 1081 (3d Cir. 1990).
3
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7. On January 23, 2017, the Debtors commenced the &43% at essentially
all of their remaining store locations pursuanatoertain consulting agreemént.

8. On February 2, 2017 (the "Petition Date”), the ebtfiled voluntary
petitions for relief pursuant to chapter 11 of Baenkruptcy Code with this Court, and numerous
“first day” motions, including the GOB Motion anldeg Cash Collateral Motion. Attached to the
Cash Collateral Motion as Exhibit 2 is the Debtopsbposed Cash Collateral budget (the
“Budget”). On February 3, 2017, the Court entargdrim orders on the GOB Motion (D.l. 50)

(the “Interim GOB Order”) and the Cash Collateradtidn (D.l. 51)(the “Interim Cash Collateral

Order”).

9. The Debtors did not pay February rent when duehané not paid the Stub
Rent due under the Leases for the Debtors’ contiuse and occupancy of the Leased Premises
from February 2 — February 28, 2017. The Budgeltfast day pleadings say little or nothing
about the payment of millions of dollars of StumRend what funds, if any, will be available for
distribution to general unsecured creditors.

10.  In the coming days, the Landlords plan to file @&iooseeking immediate
payment of the Landlords’ Stub Rent claims as adegprotection for the Debtors’ postpetition
use of the Landlords’ property outside the ordineoyrse of business to liquidate the Secured

Lenders’ collateral through the GOB Sales.

4 SeeGOB Motion at 6.

NYO1\LiuT\4326566.2



Case 17-10229-CSS Doc 147 Filed 02/20/17 Page 5 of 11

OBJECTION

11. Under the Cash Collateral Motion, the Debtors atpiired to abide by the
restrictions of the Budgétthus payment of the Stub Rent to the Landlordslavplace the Debtors
in default of their obligations under the Interiragh Collateral Order. Therefore, the Interim Cash
Collateral Order indirectly forbids the Debtorsrfracomplying with sections 363(e) and 361 of
the Bankruptcy Code which requires the Court tovgemlequate protection upon request of the
Landlords through cash payment of the Stub Rent.

12. The Landlords object to the GOB Motion, Cash Celiak Motion, and
entry of any orders thereon or approval of any letidigat (i) includes waivers of sections 506(c)
and 552 of the Bankruptcy Code, and (ii) fails toyide funds to pay and direction to the Debtors
to immediately pay the Stub Rent for the GOB Salés&sent modification of the Budget and
revision of the proposed final cash collateral oatel GOB Sale order, the Cash Collateral Motion
and GOB Motion should be denied.

A.  The Court Should Not Allow 506(c) or 552(b) Waiers, and Should
Require the Secured Lenders to Pay For the Liquidabn of Their Collateral

13.  The Court should not approve any waiver of thetestaights under sections
506(c) and 552(b) of the Bankruptcy Code. Sediod(c) of the Bankruptcy Code allows a debtor
to charge the costs of preserving or disposing sdaired lender’s collateral to the collaterallfitse
11 U.S.C. 8 506(c). This provision ensures thatdist of liquidating a secured lender’s collateral
is not paid from unsecured recoveri€ee, e.gPrecision Steel Shearing v. Fremont Fin. Corp. (In
re Visual Indus., Inc,)57 F.3d 321, 325 (3d Cir. 1995) (stating, “satb06(c) is designed to prevent

a windfall to the secured creditorijvitz v. CIT Group/Sales Fin., In272 B.R. 332, 334 (D. Md.

5 See Interim Cash Collateral Ordat { 13(2).
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2000) (stating, “the reason for [section 506(c)jhat unsecured creditors should not be required to
bear the cost of protecting property that is netrti). Similarly, the “equities of the case” eptien
in section 552(b) of the Bankruptcy Code allowsedtdr, committee or other party-in-interest to
exclude post-petition proceeds from pre-petitiollateral on equitable grounds, including to avoid
having unencumbered assets fund the cost of aesttander’s foreclosure. 11 U.S.C. 8§ 552(b).

14.  The Budget neither provides sufficient funds far 8tub Rent, nor allows the
immediate payment of the Stub Rent for the GOB Saled there are no assurances in the Cash
Collateral Motion, the Budget or the Interim Cagbil&teral Order (D.l. 51) that the Debtors’ estates
will have enough money to pay all administrativairtis and conduct an orderly wind down of these
cases.

15.  Absent sufficient funding in a consensual budgat émsures (i) the immediate
payment of the Stub Rent for the GOB Sales to #dredlords, (ii) administrative solvency and (iii) a
controlled exit from these chapter 11 cases, th#de should not be allowed to waive their statutor
ability to surcharge the Secured Lenders’ colldtaral/or recover costs, including Stub Rent, as
adequate protection or under the equities of tise.c&ee, e.g.ln re Mortgage Lenders Network
USA, Inc, Hearing Transcript (D.l. 346) at 20-21, Case Q06-10146 (PJW) (Bankr. D. Del. Mar.
20, 2007) (recognizing that 506(c) waivers requneditor consent)see also In re Townsends, Inc
Hearing Transcript (D.l. 338) at 23-25, Case N0-.12092 (CSS) (Bankr. D. Del. Jan. 21, 2011)
(refusing to approve financing for a sale procdsst would leave the estate administratively
insolvent);In re NEC Holdings Corp Hearing Transcript (D.l. 224) at 100, Case N©-11890
(PJW) (Bankr. D. Del. July 13, 2010) (requiring ttls@cured creditors pay the “freight” of the
bankruptcy by ensuring an administratively solvestate).

16. The Landlords believe that, at a minimum, the Cahvould follow the

example set by Judge Walrath in tBports Authoritybankruptcy, where, faced with evidence of
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administrative insolvency, including tens of miti® of dollars of unpaid and unbudgeted stub rent
claims, the Court refused to grant the 506(c) waseeight by the lenderssee In re Sports Authority
Holdings, Inc, Hearing Transcript (D.l. 1463) at 194-195, Case N5-10527 (MFW) (Bankr. D.
Del. April 26, 2016). As Judge Walrath explained:

There is no commitment to pay the stub rent. Themecommitment to
escrow $8 million, a fraction of the stub renttioe GOB leases. Butthere’s
no commitment to allow that payment to be maded Aassume that the
lenders are going to retain a security interetfiah cash escrow agreement.
Even if they don't, that’s clearly insufficient. h& debtor is correct under
Montgomery Wardyou don’t have to pay the stub rent on the filsy of
the case. But in a case where the landlords dret atdministrative claims
are clearly not budgeted or being paid while thesecured lenders’
collateral is being liquidated and their securexdnalis being paid, | have a
serious problem with that. [ think the fix is nG@&c) waiver for anybody.

B. The Court Should Not Allow Continued GOB Sales
Without Payment of the Stub Rent

17.  Respectfully, if the Debtors’ Secured Lenders anwilling to budget for and
immediately pay the Landlords’ Stub Rent claimg, tlandlords believe that the Court should take
the additional step of denying the GOB Motion andeoing the immediate termination of all of the
GOB Sales.

18.  Just as the Court would not allow the Debtors tatiooe operations without
assurance that they would be able to pay their @yepk, the Court similarly should not authorize
the continued use of the Landlords’ leased prenaséside of the ordinary course of business for the
liquidation of the Secured Lenders’ collateral thgh the GOB Sales. As this Court discussed in the
Townsendsase, the Debtors should not be allowed to diseata between classes of administrative
creditors, and pick and choose which administratlaens they are willing or able to pay, and which

will fall victim to administrative insolvency.
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JOINDER IN OBJECTIONS OF OTHER LANDLORDS

19. To the extent not inconsistent with this Objectitre Landlords join in the
objections of other landlords and contract courggigs to the GOB Motion and Cash Collateral
Motion.

CONCLUSION

WHEREFORE, the Landlords respectfully request tha Court enter separate
orders (i) terminating the Debtors’ GOB Sales usld® Debtors immediately pay the Landlords
the Stub Rent for the GOB Sales as adequate paneaetjuired by section 363(e) and 361 of the
Bankruptcy Code for the Debtors’ postpetition u$ehe Landlords’ property, (ii) denying the
Cash Collateral Motion or modifying the proposethfiorder and Budget as set forth herein; and
(i) granting such other and further relief asstliourt deems just and proper.

Dated: February 20, 2017
New York, New York

KELLEY DRYE & WARREN LLP

By: /s/ Gilbert R. Saydah Jr.
Robert L. LeHane
Gilbert R. Saydah Jr. (DE Bar No. 4304)
101 Park Avenue
New York, New York 10178
Tel: 212-808-7800
Fax: 212-808-7897

Counsel for GGP, Inc., Rouse Properties, Inc., and
Turnberry Associates
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EXHIBIT 1

GGP, Inc.

Mall Name Location

Fashion Sho Las Vegas, N'

Visalia Mall Visalia, CA

Bayside Marketplac Miami, FL

Parks At Arlingtor Arlington, TX

Alderwooc Lynwood, WA

Pembrok Pembroke Pines, |

Governors Squa

Tallahassee, F

Northstar Mal

San Antonio, T

Willowbrook Mall Wayne, N
First Colon Sugarland, T:
Fox Rivel Appleton, W
Spokane Valle Spokane, W,
Woodland Woodlands, T:
Water Tower Plac Chicago, Il
Mayfair Wauwatosa, W

Northridge FashioiCente

Northridge, C/

Coronado Cent

Albuquerque, NN

Stonebriar Ma Frisco, Tx
Baybroo} Friendswood, T.
Lakeside Ma Sterling, M
Carolina Plac Pineville, NC
Columbiana Cent Columbia, St

Columbia Mal

Columbia, Missou

Clackamas Town Cent

Portland, Of

Galleria at Tyle

Riverside, C/

Altamonte Mal

Altamonte Springs, F

North Poin Alpharetta, G/
Northbrook Cout Northbrook, IL
Peachtre Columbus, G
Perimetel Atlanta, GA
Quail Spring Okalahoma City, O
Rivertown Crossin¢ Grandville, M
Sooner Fashion Mz Norman, OF
Tucson Mal Tucson, Az
Woodbridge Cent Woodbridge, N
Cumberland Ma Atlanta, GA
Northtowr Spokane, W,

Park City Cente

Lancaster, P.
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Westroad Omaha, NI
Mall St. Matthew Louisville, KY
Crossroac-Ml Portage, M

The Oak Gainesville, FI
Lynnhaver Virginia Beach, V/
Bellis Fail Bellingham, W/
Boise Towne Squa Bose, IL

Valley Plaza Ma

Bakersfield, C/

Oglethorp Savannah, G
Grand Teton Ma Idaho Falls, I
Buckland Hills Manchester, C

Providence Plat

Providence, F

Willowbrook Mall Houston, T>
Rouse Properties, Inc.

Mall Name Location

Mall at Mt. Shast Redding, C/
Turnberry Associates

Mall Name Location

Destin Commor Destin, Fl
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre:
THE WET SEAL, LLC,et al,

Debtors.

Chapter 11
Case No. 17-10229 (CSS)

(Jointly Administered)

CERTIFICATE OF SERVICE

[, Gilbert R. Saydah Jr., hereby certify that @bifuary 20, 2017, in addition to the
notice and service provided through the Court’s EGF system, | served true and correct copies
of the foregoing document upon the parties listeldWw in the manner indicated.

/s/ Gilbert R. Saydah Jr.

Gilbert R. Saydah Jr., Esq.

Young Conaway Stargatt & Taylor, LLP
Robert S. Brady, Esq.

Michael R. Nestor, Esqg.

Jaime Luton Chapman, Esq.

Email: rborady@ycst.conmnestor@ycst.com
jchapman@ycst.com

Riemer & Braunstein LLP
Steven Fox, Esq.
Email: sfox@riemerlaw.com

Morgan, Lewis and Bockius LLP

Julia Frost-Davies, Esq.

Sandra J. Vrejan, Esq.

Email: julia.frost-davies@morganlewis.com
sandra.vrejan@morganlewis.com

Reed Smith LLP
Kurt F. Gwynne, Esq.
Email: kgwynne@reedsmith.com

Cooley, LLP

Jay Indyke, Esq.

Cathy Hershcopf, Esq.

Seth Van Aalten, Esq.

Max Schlan , Esqg.

Lauren A. Reichardt, Esq.

Email: jindyke@cooley.com
chershcopf@cooley.com
svanaalten@cooley.commschlan@cooley.com
Ireichardt@cooley.com

Saul Ewing LLP

Mark Minuti, Esq.

Monique B. DiSabatino, Esq.
Email: mminuti@saul.com
mdisabatino@saul.com

Office of the United States Trustee
Linda J. Casey, Esq.
Email: linda.casey@usdoj.gov

NYO1\LiuT\4326566.2



