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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
In re:
Case No. 17-10229 (CSS)
THE WET SEAL, LLC, etal.,
(Jointly Administered)
Debtors.!

- Hearing Date: March 3, 2017 at 2:00 p.m. (ET)
x Objection Deadline: February 24, 2017 at 4:00 p.m. (ET)

DEBTORS’ MOTION FOR ENTRY OF AN ORDER, PURSUANT TO
SECTIONS 105 AND 363 OF THE BANKRUPTCY CODE, (I) AUTHORIZING
THE SALE OF CERTAIN INTELLECTUAL PROPERTY FREE
AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES,

AND OTHER INTERESTS, AND (I1I) GRANTING RELATED RELIEF

The Wet Seal, LLC and its affiliated debtors and debtors in possession
(collectively, the “Debtors”) in the above-captioned chapter 11 cases (collectively, the “Chapter
11 Cases”) hereby submit this motion (this “Motion”) for the entry of an order, substantially in
the form attached hereto as Exhibit A, pursuant to sections 105(a) and 363 of title 11 of the

United States Code, 11 U.S.C. 88 101-1532 (the “Bankruptcy Code”), and Rules 2002, 6004, and

9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™), (i) authorizing the

sale (the “Sale™) of certain intellectual property (the “Intellectual Property”)?, on an “as is, where

is” basis, free and clear of all liens, claims, encumbrances, and interests, to the entity or entities
(each, a “Purchaser”) that submit the highest or otherwise best offer for the Intellectual Property
as determined by the Debtors in their business judgment pursuant to the solicitation and auction
process described below, and (ii) granting related relief. In support of this Motion, the Debtors

respectfully represent as follows:

1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number

are as follows: The Wet Seal, LLC (2741); The Wet Seal Gift Card, LLC (3286); Mador Financing, LLC
(1377). The Debtors’ corporate headquarters is located at 7555 Irvine Center Drive, Irvine, California 92618.

2 Alist of available trademarks and domain names is attached hereto as Exhibit C.
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JURISDICTION AND VENUE

1. The Court has jurisdiction over the Chapter 11 Cases and this Motion
pursuant to 28 U.S.C. 88 157 and 1334, and the Amended Standing Order of Reference from the
United States District Court for the District of Delaware dated as of February 29, 2012. Thisis a
core proceeding pursuant to 28 U.S.C. 8 157(b). Venue of the Chapter 11 Cases and this Motion
in this district is proper under 28 U.S.C. 8§ 1408 and 14009.

2. The statutory bases for the relief requested herein are sections 105(a) and
363 of the Bankruptcy Code, along with Bankruptcy Rules 2002, 6004, and 9014.

BACKGROUND

I.  General

3. On February 2, 2017 (the “Petition Date”), each of the Debtors
commenced a voluntary case under chapter 11 of the Bankruptcy Code. The Debtors are
authorized to continue to operate their business and manage their property as debtors in
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. To date, no trustee,
examiner, or statutory committee has been appointed in the Chapter 11 Cases.?

4. Additional factual background relating to the Debtors’ business, capital
structure, and the commencement of these Chapter 11 Cases is set forth in detail in the
Declaration of Judd P. Tirnauer in Support of Chapter 11 Petitions and Requests for First Day

Relief [Docket No. 19] (the “First Day Declaration), which is incorporated herein by reference.

5. As further detailed in the First Day Declaration, the Debtors commenced
the Chapter 11 Cases because they concluded that they were unable to reorganize on a

standalone basis. Accordingly, the Debtors determined that the best way to maximize value for

®  Upon the appointment of an official committee of unsecured creditors (the “Committee”), the Debtors intend to

consult the Committee’s advisors regarding the proposed procedures outlined herein and the contemplated sale
of the Intellectual Property.
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the benefit of all interested parties was a prompt and orderly wind-down of their business

through the implementation of store closing sales (collectively, the “Store Closing Sales”) and

related liquidation initiatives. As more fully discussed in the First Day Declaration, the
conclusion to liquidate was reached following a lengthy process in which the Debtors considered
and explored all reasonable strategic alternatives.

6. Accordingly, on the Petition Date, the Debtor filed the Debtors’ Motion
for Interim and Final Orders (i) Authorizing the Debtors to Assume the Consulting Agreement,
(i) Authorizing and Approving the Conduct of Store Closing Sales, with Such Sales to Be Free
and Clear of All Liens, Claims, and Encumbrances, and (iii) Granting Related Relief [Docket
No. 10] (the “GOB Motion”), which was approved on an interim basis on February 3, 2017. See
D.I. 50. A hearing to consider the GOB Motion on a final basis is set for February 22, 2017 at
10:00 a.m. (ET).

Il.  The Sale of Intellectual Property

7. In connection with their retail operations, the Debtors have developed and
utilized the Intellectual Property, which consists of trademarks, domain names, customer files,
and related data, including, among other things, the digital assets associated with the e-commerce
website operated by the Debtors at www.wetseal.com.

8. As referenced above and more fully described in the GOB Motion and
First Day Declaration, the Debtors commenced the Store Closing Sales at all of their retail
locations on or about January 23, 2017. The Debtors continue to operate wetseal.com and are
currently clearing their ecommerce inventory through offered discounts and promotions.

9. In furtherance of the orderly and expeditious wind-down of their business

operations, the Debtors filed a motion contemporaneously herewith [D.l. 88] seeking Court
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authority to retain and employ Hilco IP Services, LLC (d/b/a Hilco Streambank) (*Hilco
Streambank™), an expert in the marketing and sale of intellectual property assets, as their
intellectual property consultant nunc pro tunc to the Petition Date. Hilco Streambank, with the
assistance and oversight of the Debtors’ management and advisors, is actively engaged in the
process of marketing the Debtors’ Intellectual Property assets for sale.

10.  After consultation with Hilco Streambank and their other advisors, the
Debtors have determined that in order to maximize value, the Sale of their Intellectual Property
needs to occur on an expedited timeline.

11.  Asnoted above and in the First Day Declaration, the Debtors’ e-commerce
inventory is in the process of being exhausted through discounts and promotions, and will not be
replenished. As the Debtor’s ecommerce inventory is sold down, the Debtors’ e-commerce
business will become more expensive to maintain and operate. The expenses associated with the
operation of the ecommerce platform include licensing fees, maintenance of third party
warehouse space and employment of web development and IT personnel to administer the
website. Absent revenue to support that infrastructure, the Debtors estimate that they will be
forced to terminate their e-commerce operations in early March 2017.

12.  To maximize the value of the Debtors’ Intellectual Property, the Debtors
seek to sell the Intellectual Property while the e-commerce site remains operational. Because
many of the Debtors’ customers engage with the Wet Seal brand through its digital channels, the
Debtors believe that maintaining links between the Wet Seal brand and its affiliates and
customers during the marketing period will help the Debtors maximize the value of their brands
and related assets. By contrast, the Debtors and their advisors believe that conducting the Sale

process while the e-commerce site is no longer operational, and when affiliate links are broken
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and customer engagement has decreased, will cause a loss to the potential value for that
Intellectual Property. Indeed, due to the potential loss of value if the Sale is not consummated as
quickly as possible, the Interim Order (1) Authorizing Postpetition Use of Cash Collateral,
(1) Granting Adequate Protection, and (I11) Modifying the Automatic Stay [Docket No. 51] (the

“Interim Cash Collateral Order”) specifically provides that the failure to receive bids on the

Intellectual Property by February 28, 2017, shall be an Event of Default (as defined in the
Interim Cash Collateral Order) thereunder.
13.  Accordingly, the Debtors believe it is prudent at this time and in the best

interests of their estates and creditors to implement the sale procedures (the “Sale Procedures™)

summarized below and, accordingly, intend to employ the Sale Procedures prior to a hearing on
this Motion.
I11.  The Proposed Sale Procedures

14, The Debtors propose to sell the Intellectual Property assets either in whole
or part through one or more sale transactions pursuant to the terms of a purchase agreement (or
agreements) to be negotiated by and between the Debtors and proposed purchaser(s) and
executed upon completion of one or more auctions for the Intellectual Property (each, an
“Auction”). In conjunction with the Auction(s), the Debtors propose to implement the Sale
Procedures described below in an effort to maximize the realizable value of the Intellectual
Property for the benefit of the Debtors’ estates, creditors, and other interested parties. The Sale
Procedures contemplate an Auction process pursuant to which bids for the Intellectual Property
will be subject to higher or better offers. The Debtors are not seeking approval of Court-
sanctioned bidding procedures in advance but, rather, propose conducting the Auction(s) in

connection with the proposed Sale Procedures prior to the hearing on this Motion (the “Sale
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Hearing”), so as to derive maximum value for such assets, and then presenting evidence with

respect to the sale process and the winning bid(s) at the Sale Hearing.* As described more fully

below, only bidders who timely submit Qualified Bids (as defined below) may be eligible to

participate in the Auction(s).

Specifically, the Debtors will implement the following Sale Procedures,

on substantially the terms set forth below, for the Sale of the Intellectual Property and conduct

the Auction(s) in accordance therewith:

a)
b)

Bid Deadline: February 28, 2017 at 5:00 p.m. (ET).”

Qualified Bid: The Debtors will require a qualified bid (a “Qualified
Bid”) to meet the following requirements: (i) enclose a proposed purchase
agreement (the “Purchase Agreement”) that specifically identifies the
Intellectual Property proposed to be purchased, which may be all or a
portion of the Intellectual Property, and the proposed consideration, and a
blackline against the form purchase agreement annexed hereto as
Exhibit B; (ii) confirm that the offer shall remain open and irrevocable
until the closing of a Sale to the Successful Bidder or the Next Highest
Bidder (as defined herein); (iii) be accompanied by a certified or bank
check or wire transfer in an amount equal to 10% of the purchase price
identified in the Purchase Agreement as a minimum good faith deposit
(the “Minimum Deposit™), which Minimum Deposit shall be used to fund
a portion of the purchase price provided for in the bid; (iv) not be
conditioned on obtaining financing or the outcome of any due diligence by
the bidder; (v) not request or entitle the bidder to any break-up fee,
expense reimbursement, or similar type of payment; and (vi) fully disclose
the identity of each entity that will be bidding for the Intellectual Property
or otherwise participating in connection with such bid, and the complete
terms of any such participation.

Auction(s). If the Debtors receive more than one Qualified Bid for the
Intellectual Property (or certain subset of the Intellectual Property), the
Auction(s) with respect to the Sale will commence at the office of
Debtors’ counsel, Young Conaway Stargatt & Taylor, LLP, Rodney

01:21504687.5

In the event that the Debtors do secure a binding stalking horse agreement at any time during the sale process,
the Debtors will, in consultation with the Committee, promptly seek Court approval of appropriate bid
protections and advise all interested parties of the terms of such stalking horse bid.

Interested parties wishing to bid on the Intellectual Property should contact David Peress and Jack Hazan at
Hilco Streambank: dpress@hilcoglobal.com and jhazan@bhilcoglobal.com.
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d)

Square, 1000 North King Street, Wilmington DE 19801, on March 2, 2017
at 10:00 a.m. (prevailing Eastern Time), or such later time and place as the
Debtors may provide so long as such change is communicated reasonably
in advance by the Debtors to all bidders, and other invitees.

Auction Rules. If or more Auctions are held, the following rules for its
conduct will be observed: (i) only a bidder who has submitted a Qualified
Bid by the Bid Deadline (a “Qualified Bidder”) will be eligible to
participate at the Auction; (ii) a minimum Qualified Bid amount for the
Intellectual Property may be announced and/or posted prior to the
Auction. Such minimum Qualified Bid amounts may be established based
upon a variety of factors, including, but not limited to, the highest bids
received prior to the Auction; (iii) at the Auction, Qualified Bidders will
be permitted to increase their bids, and bidding at the Auction will
continue until such time as the highest or otherwise best offer is
determined in accordance with these Sale Procedures or until such Auction
is adjourned by the Debtors. Reasonable notice of the time and place for
the resumption of the Auction will be given to all Qualified Bidders and
counsel to any statutory committee appointed in these Chapter 11 Cases;
(iv) immediately prior to concluding the Auction, the Debtors shall
(a) review each Qualified Bid on the basis of its financial and contractual
terms and the factors relevant to the Sale process and the best interests of
the Debtors’ estates and creditors; (b) determine and identify the highest
or otherwise best Qualified Bid (the “Successful Bid”) and the Qualified
Bidder submitting such bid (the “Successful Bidder”); (c) determine and
identify the next highest or otherwise best Qualified Bid after the
Successful Bid (the “Next Highest Bid”) and the Qualified Bidder
submitting such bid (the “Next Highest Bidder”); and (d) have the right to
reject any and all bids; and (v) within one business day of the completion
of the Auction, the Successful Bidder shall complete and execute all
agreements, instruments, or other documents evidencing and containing
the terms and conditions upon which the Successful Bid was made.

Acceptance of Successful Bid. If an Auction is held, the Debtors shall be
deemed to have accepted a Qualified Bid only when (i) such bid is
declared the Successful Bid on the record at the Auction and (ii) definitive
documentation has been executed in respect thereof. Such acceptance is
conditioned upon approval by the Court of the Successful Bid and the
entry of an Order approving the Sale and such Successful Bid.

Notice of Successful Bid(s). As soon as reasonably practicable following
the conclusion of the Auction(s), the Debtors shall file a Notice of
Successful Bid(s). The Notice of Successful Bid(s) shall identify the
identity of the Successful Bidder(s), the amount of the Successful Bid(s),
and shall include a substantially final version of the Purchase Agreement.
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16.

g) Sale Hearing. March 3, 2017 at 2:00 p.m. (ET).

h) Reservation of Rights. The Debtors reserve the right to seek approval of

the Sale of portions of the Intellectual Property through separate Purchase
Agreements with different purchasers in the event that the combination of
such Sales is determined by the Debtors to obtain the highest value for the
Intellectual Property. The Debtors further reserve the right as they may
reasonably determine to be in the best interests of their estates to:
(i) determine which bidders are Qualified Bidders; (ii) determine which
bids are Qualified Bids; (iii) determine which Qualified Bid is the highest
and best proposal and which is the next highest and best proposal,
(iv) reject any bid that is (a) inadequate or insufficient, (b) not in
conformity with the requirements of the Sale Procedures or the
requirements of the Bankruptcy Code or (c) contrary to the best interests
of the Debtors and their estates; (v) remove some or all of the Intellectual
Property from the Auction(s); (vi) enter into one or more stalking horse
agreements; (vii) waive terms and conditions set forth in these Sale
Procedures with respect to all potential bidders; (viii) impose additional
terms and conditions with respect to all potential bidders; (ix) extend the
deadlines set forth herein; (x) adjourn or cancel the Auction(s) and/or Sale
Hearing in open court without further notice; and (xi) modify the Sale
Procedures as they may determine to be in the best interests of their estates
or to withdraw this Motion at any time with or without prejudice.

The Debtors believe that the process contemplated hereby will foster a

competitive bidding atmosphere that will generate significant value for their estates.

IV.  Consumer Privacy Ombudsman

17.

The Debtors have consulted with the Office of the United States Trustee

for the District of Delaware (the “U.S. Trustee”) regarding the proposed sale of the Intellectual

Property and the potential implications such sale has with respect to the Debtors’ privacy policy.

As a result thereof, the Debtors and the U.S. Trustee have agreed to the appointment of a

consumer privacy ombudsman (the “CPO”) who, the Debtors understand, will be appointed in

the near term. The Debtors intend to work cooperatively with the CPO on the timeline

contemplated.
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RELIEF REQUESTED

18. By this Motion, the Debtors seek entry of an order (i) authorizing the Sale
of the Debtors’ Intellectual Property free and clear of liens, claims, encumbrances, and interests,
pursuant to one or more Purchase Agreements executed by and between the Debtors and the
Purchaser(s), and (ii) granting related relief.

BASIS FOR RELIEF REQUESTED

19. For the reasons explained below and throughout this Motion, the Debtors’
decision to sell the Intellectual Property is a sound exercise of the Debtors’ business judgment.
Indeed, the Debtors are confident that the aforementioned process will generate the highest value
for the Intellectual Property because (i) the Debtors and Hilco Streambank are actively
marketing, and will continue to market, the Intellectual Property to all known and likely potential
purchasers, (ii) the Auction(s) will foster a competitive bidding process through which the
highest and best offer will be generated, and (iii) the Sale Procedures offer maximum flexibility
and security to the Debtors in conjunction with selling the Intellectual Property in an expeditious
and value-maximizing manner.

. Sales of the Intellectual Property Should Be Approved.

20.  Section 363(b)(1) of the Bankruptcy Code provides: “The trustee, after
notice and a hearing, may use, sell, or lease, other than in the ordinary course of business,
property of the estate.” 11 U.S.C. § 363(b)(1). Section 105(a) of the Bankruptcy Code provides:
“The Court may issue any order, process, or judgment that is necessary or appropriate to carry
out the provisions of this title.” 11 U.S.C. § 105(a). In pertinent part, Bankruptcy Rule 6004
states that, “all sales not in the ordinary course of business may be by private sale or by public
auction.” Fed. R. Bankr. P. 6004(f)(1). With respect to the notice required in connection with a
sale, Bankruptcy Rule 2002(c)(1) states, in pertinent part, that,

01:21504687.5

9



Case 17-10229-CSS Doc 97 Filed 02/10/17 Page 10 of 17

the notice of a proposed use, sale or lease of property . . . shall include the time
and place of any public sale, the terms and conditions of any private sale and the
deadline for filing objections. The notice of a proposed use, sale or lease of
property, including real estate, is sufficient if it generally describes the property.

Fed. R. Bankr. P. 2002(c)(1).

21.  To approve the use, sale, or lease of property outside the ordinary course
of business, the Court must find “some articulated business justification” for the proposed action.
See In re Abbotts Dairies of Pa., Inc., 788 F.2d 143, 145-47 (3d Cir. 1986) (implicitly adopting
the “articulated business justification” and good-faith tests of Committee of Equity Sec. Holders
v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983)); see also In re Del. &
Hudson Ry. Co., 124 B.R. 169, 175-76 (D. Del. 1991) (concluding that the Third Circuit had
adopted a *“sound business purpose” test in Abbotts Dairies); Titusville Country Club v.
PennBank (In re Titusville Country Club), 128 B.R. 396, 399 (Bankr. W.D. Pa. 1991); In re
Indus. Valley Refrigeration & Air Conditioning Supplies, Inc., 77 B.R. 15, 19 (Bankr. E.D. Pa.
1987).

22.  Generally, courts have applied four factors in determining whether a sale
of a debtor’s assets should be approved: (i) whether a sound business reason exists for the
proposed transaction; (ii) whether fair and reasonable consideration is provided; (iii) whether the
transaction has been proposed and negotiated in good faith; and (iv) whether adequate and
reasonable notice is provided. See Lionel, 722 F.2d at 1071 (setting forth the “sound business
purpose” test); Abbotts Dairies, 788 F.2d at 145-57 (implicitly adopting the articulated business
justification test and adding the “good faith” requirement); Del. & Hudson Ry., 124 B.R. at 176
(*Once a court is satisfied that there is a sound business reason or an emergency justifying the

pre-confirmation sale the court must also determine that the trustee has provided the interested
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parties with adequate and reasonable notice, that the sale price is fair and reasonable and that the
purchaser is proceeding in good faith.”).®

23. Here, the Sale of the Intellectual Property meets these requirements and,
accordingly, the Debtors submit it should be approved. Moreover, it is essential that the
Intellectual Property be sold promptly in order to avoid deterioration in its value and the
incurrence of additional administrative expenses. The Debtors submit that implementation of the
Sale Procedures and Auction process as outlined herein will generate maximum interest in the
Intellectual Property, thereby yielding the highest and best bids for such assets. Accordingly, the
Debtors submit that the proposed Sale will be the culmination of a thorough and exhaustive
marketing process, and that the decision to sell the Intellectual Property to the Purchaser(s) is
adequately informed, reasonable, and in the best interests of the Debtors, their estates, and other
stakeholders.

A. The Sale Process is a Sound Exercise of the Debtors’ Business Judgment.

24.  There is more than ample business justification to sell the Intellectual
Property as set forth herein, and as such, an order granting the relief requested is a matter within
the discretion of the Court and would be consistent with the provisions of the Bankruptcy Code.
See 11 U.S.C. § 105(a). Subject to the Purchaser’s willingness to provide fair and reasonable
consideration, the Debtors’ estates and creditors will benefit from the approval of the Sale
without the added costs in terms of time and expenses associated with a Court-approved sale

process.

Even if the proposed Sale is deemed to be private, rather than public, this fundamental analysis does not change.
See, e.¢., In re Ancor Exploration Co., 30 B.R. 802, 808 (Bankr. N.D. Okla. 1983) (“[T]he bankruptcy court
should have wide latitude in approving even a private sale of all or substantially all of the estate assets not in the
ordinary course of business under § 363(b).”). The bankruptcy court “has ample discretion to administer the
estate, including authority to conduct public or private sales of estate property.” In re WPRV-TV, Inc., 143 B.R.
315, 319 (D.P.R. 1991), vacated on other grounds, 165 B.R. 1 (D.P.R. 1992); accord In re Canyon Partnership,
55 B.R. 520, 524 (Bankr. S.D. Cal. 1985).
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25. Due to the diminishing e-commerce inventory and the cost of maintaining
the e-commerce site, as well as the timeline contemplated for the Store Closing Sales, the
Debtors will be forced to take down their e-commerce site in the near term, resulting in a
significant loss of value to the Debtors’ estates. Prior to such time, it is imperative that interested
parties have an opportunity to evaluate the Intellectual Property while it is being used in
commerce because a key component of the value to be derived at the Auction will necessarily
reflect the assessment of these potential purchasers of the go-forward utility of the Debtors’
Intellectual Property. The actual transfer of title to certain Intellectual Property such as
trademarks, copyrights, and domain names, as well as the transmission of customer lists and
related data, will occur upon Court approval of the Sale, and the value of the Intellectual
Property will be substantially diminished if the Purchaser(s) are unable to take possession of the
Intellectual Property until after it is no longer in commercial use. Thus, the Debtors believe that
the proposed Sale process is in the best interests of the Debtors, their estates, and creditors and
should go forward as soon as is practicable.

26.  Simply put, in the Debtors’ business judgment, selling the Intellectual
Property through the aforementioned Sale process is the best option for maximizing the overall
value of these assets for the benefit of all stakeholders.

B.  The Proposed Sale Procedures Are Fair and Reasonable.
27.  The Debtors will implement the Sale Procedures because the Sale
Procedures are designed to maximize the value received for the Intellectual Property. The
procedures the Debtors will follow allow for a timely Auction process while providing bidders
and consultants with ample time and information to submit a timely Qualified Bid. The Sale
Procedures are designed to ensure that the Intellectual Property will be sold for the highest or
otherwise best possible purchase price under the circumstances of these Chapter 11 Cases. The

01:21504687.5
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Debtors shall continue to subject the value of the Intellectual Property to market testing, and by
permitting prospective purchasers to bid on the Intellectual Property, the Debtors shall ensure
that the ultimate Sale price is an accurate reflection of the Intellectual Property’s true value.
Similar procedures, pursuant to which liquidating chapter 11 debtors solicit bids and implement
an auction process without first seeking court approval thereof, have been implemented in other
chapter 11 cases in this district and others. See e.g. In re Anchor Blue Holding Corp., Case No.
11-10110 (PJW) (Bankr. D. Del. 2010); In re Kid Brands, Inc., Case No. 14-22582 (Bankr.
D.N.J. 2014). Accordingly, the Debtors and all parties in interest can be assured that the
consideration received for the Intellectual Property will be fair and reasonable, and the third
prong of the Abbotts Dairies standard is satisfied. As discussed below, the “good faith” prong of
the Abbotts Dairies standard is also satisfied in this instance.

28. The Debtors will analyze the Qualified Bids and pursue the Sale at the
Sale Hearing only if the Debtors conclude that such Sale will maximize the value of the
Intellectual Property. As explained above, the Debtors and Hilco Streambank have marketed,
and continue to market, the Intellectual Property in an appropriate and cost-efficient manner
given the value of the Intellectual Property and the associated exigencies. In light of the
marketing efforts and the nature of the assets, the Debtors believe that the Sale will provide fair
and reasonable value for the Intellectual Property.

C. The Sale is Proposed in Good Faith.

29.  The Sale is being proposed in good faith. The Sale will be the product of
good-faith, arms’-length negotiations between the Debtors, on the one hand, and the
Purchaser(s), on the other. The Debtors believe that the Sale of the Intellectual Property to the
Purchaser(s) will not be the product of collusion or bad faith. No evidence exists to suggest that
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the Sale will be anything but the product of arms’-length negotiations between the Debtors and
the Purchaser(s), conducted under the purview of one or more Auction(s).

30. The Purchase Agreement(s) ultimately executed by and between the
Debtors and the Purchaser(s) and subject to Court approval will be the culmination of a fair and
open solicitation and negotiation process. The Sale Procedures are designed to ensure that no
party is able to exert undue influence over the process. Under the circumstances, the Debtors
intend to ask the Court to find that the Successful Bidder (or Next Highest Bidder) be afforded
the protections that section 363(m) of the Bankruptcy Code provides to a good-faith purchaser.
Furthermore, the Sale Procedures are designed to prevent the Debtors or the Successful Bidder
(or Next Highest Bidder) from engaging in any conduct that would cause or permit the Purchase
Agreement(s), or the Sale of the Intellectual Property to the Successful Bidder (or Next Highest
Bidder), to be avoided under section 363(n) of the Bankruptcy Code.

D. Adequate and Reasonable Notice of the Sale Will Be Provided.

31.  The Debtors will provide adequate notice of this Motion to parties in
interest, as required by the applicable procedural rules. See Fed. R. Bankr. P. 2002(c)(1) (notice
must contain “the time and place of any public sale, the terms and conditions of any private sale
and the time fixed for filing objections.”); see also Del. & Hudson Ry., 124 B.R. at 180 (the
disclosures necessary in such a sale notice need only include the terms of the sale and the reasons
why such a sale is in the best interests of the estate and do not need to include the functional
equivalent of a disclosure statement).

32. Numerous potential Qualified Bidders have already received information
regarding the Intellectual Property and the Sale from Hilco Streambank. In addition, the Debtors
will serve this Motion on all parties that have expressed interest, or the Debtors believe may have
an interest, in purchasing the Intellectual Property. Those parties will be alerted to the Auction,

01:21504687.5
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have an opportunity to participate in the Auction, and can submit other or additional offers prior
to the Bid Deadline. Consistent with their fiduciary duties to their estates, the Debtors will
consider all such offers.

33.  To summarize, in the Debtors’ informed business judgment, the Debtors
will continue to market the Intellectual Property, conduct one or more Auctions prior to the Sale
Hearing with respect thereto, and complete the disposition of the Intellectual Property in a
manner best-tailored to generate value for the Debtors’ estates while simultaneously limiting the
deterioration in value of the Intellectual Property and the Debtors’ exposure to burdensome and
unnecessary administrative expenses. For these reasons, the Debtors’ submit that the Court
should approve the sale of the Intellectual Property to the Purchaser(s) selected by the Debtors
pursuant to the Sale Procedures.

Il.  The Sales Satisfies the Requirements of Section 363(f) of the Bankruptcy Code.

34. Under section 363(f) of the Bankruptcy Code, a debtor in possession may
sell all or any part of its property free and clear of any and all liens, claims, or interests in such
property if (i) such a sale is permitted under applicable non-bankruptcy law; (ii) the party
asserting such a lien, claim, or interest consents to such sale; (iii) the interest is a lien and the
purchase price for the property is greater than the aggregate amount of all liens on the property;
(iv) the interest is the subject of a bona fide dispute; or (v) the party asserting the lien, claim, or
interest could be compelled, in a legal or equitable proceeding, to accept a money satisfaction for
such interest. 11 U.S.C. § 363(f); Citicorp Homeowners Serv., Inc. v. Elliot (In re Elliot), 94
B.R. 343, 345 (E.D. Pa. 1988) (noting that section 363(f) of the Bankruptcy Code is written in
the disjunctive; therefore, a court may approve a sale “free and clear” provided at least one of the

subsections is met).
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35. Because the Debtors expect that they will satisfy the second and fifth of
these requirements, if not others as well, approving the sale of the Intellectual Property free and
clear of all adverse interests is warranted. Furthermore, courts have held that they have the
equitable power to authorize sales free and clear of interests that are not specifically covered by
section 363(f). See, e.g., In re Trans World Airlines, Inc., 2001 WL 1820325 at *3, 6 (Bankr. D.
Del. March 27, 2001); Volvo White Truck Corp. v. Chambersburg Beverage, Inc. (In re White
Motor Credit Corp.), 75 B.R. 944, 948 (Bankr. N.D. Ohio 1987).

WAIVER OF STAY UNDER BANKRUPTCY RULE 6004(h)

36. Pursuant to Bankruptcy Rule 6004(h), “[a]n order authorizing the use,
sale, or lease of property other than cash collateral is stayed until the expiration of 14 days after
entry of the order, unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). As set forth
throughout this Motion, an inability to sell the Intellectual Property while the Debtors’ e-
commerce site is still up and running would impair the Debtors’ ability to maximize the value
received for their Intellectual Property, to the detriment of the Debtors, their creditors, and
estates.

37. For this reason and those set forth above, the Debtors submit that ample
cause exists to justify a waiver of the 14-day stay imposed by Bankruptcy Rule 6004(h), to the
extent applicable.

NOTICE

38. Notice of this Motion has been given to (i) the U. S. Trustee; (ii) counsel
to Crystal Financial, LLC; (iii) counsel to Mador Funding, LLC; (iv) holders of the thirty (30)
largest unsecured claims on a consolidated basis against the Debtors; (v) all known interested

parties in the Intellectual Property; and (vi) all parties who have filed a notice of appearance and
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request for service of papers pursuant to Bankruptcy Rule 2002. In light of the nature of the
relief requested herein, the Debtors submit that no other or further notice is required.

CONCLUSION

WHEREFORE, the Debtors respectfully request that the Court enter an order,
substantially in the form attached hereto as Exhibit A, granting the relief requested herein and
such other and further relief as is just and proper.

Dated: February 10, 2017

Wilmington, Delaware
/s/ Andrew L. Magaziner

Robert S. Brady (No. 2847)

Michael R. Nestor (No. 3526)

Jaime Luton Chapman (No. 4936)

Andrew L. Magaziner (No. 5426)

YOUNG CONAWAY STARGATT & TAYLOR, LLP
Rodney Square

1000 North King Street

Wilmington, Delaware 19801

Telephone: (302) 571-6600

Facsimile: (302) 571-1253

Proposed Counsel to the Debtors and
Debtors in Possession
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