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IMPORTANT 

  
THIS DISCLOSURE STATEMENT IS SUBMITTED TO CREDITORS OF DEBTORS 
DEE ALLEN RANDALL, HORIZON AUTO FUNDING, LLC, INDEPENDENT 
COMMERCIAL LENDING, LLC, HORIZON FINANCIAL CENTER I, LLC, 
HORIZON MORTGAGE AND INVESTMENT, INC., AND HORIZON FINANCIAL 
& INSURANCE GROUP, INC. (INDIVIDUALLY AND COLLECTIVELY, AS 
DEFINED HEREIN, THE “DEBTORS”) ENTITLED TO VOTE ON THE TRUSTEE’S 
LIQUIDATING PLAN OF REORGANIZATION (AS DEFINED HEREIN, THE 
“PLAN”) UNDER CHAPTER 11 OF THE BANKRUPTCY CODE HEREIN 
DESCRIBED, AND CONTAINS INFORMATION THAT MAY AFFECT YOUR 
DECISION TO ACCEPT OR REJECT THE PLAN UNDER CHAPTER 11 OF THE 
BANKRUPTCY CODE.  THIS DISCLOSURE STATEMENT IS INTENDED TO 
PROVIDE ADEQUATE INFORMATION AS REQUIRED BY THE BANKRUPTCY 
CODE AS TO THE PLAN UNDER CHAPTER 11 OF THE BANKRUPTCY CODE.  
ALL CREDITORS AND OTHER PARTIES IN INTEREST ARE URGED TO READ 
THIS DISCLOSURE STATEMENT AND THE ATTACHED EXHIBITS TO THIS 
DISCLOSURE STATEMENT WITH CARE AND IN THEIR ENTIRETY. 
 
ON JULY ___, 2013, THE BANKRUPTCY COURT APPROVED THIS DISCLOSURE 
STATEMENT AS CONTAINING ADEQUATE INFORMATION UNDER SECTION 
1125(b) OF THE BANKRUPTCY CODE.  SOLICITATION OF ACCEPTANCE OR 
REJECTION OF THE PLAN DESCRIBED HEREIN AND ATTACHED TO THIS 
DISCLOSURE STATEMENT AS EXHIBIT 1 IS BEING SOUGHT FROM 
CREDITORS AND OTHER PARTIES IN INTEREST WHOSE CLAIMS AGAINST 
AND INTERESTS IN THE DEBTORS ARE IMPAIRED UNDER THE PLAN UNDER 
CHAPTER 11 OF THE BANKRUPTCY CODE.  CREDITORS AND OTHER 
PARTIES IN INTEREST ENTITLED TO VOTE ON THE PLAN ARE URGED TO 
VOTE IN FAVOR OF THE PLAN AND TO FILL OUT AND RETURN THE BALLOT 
INCLUDED WITH THIS DISCLOSURE STATEMENT IN THE ENVELOPE 
PROVIDED. 

 

SECTION 1.  
 

PRELIMINARY STATEMENTS 

1.1 General Information Concerning this Disclosure Statement and the Plan 

Gil A. Miller, the duly appointed Chapter 11 Trustee in the Bankruptcy Case 
(hereinafter, the “Trustee”), submits this Disclosure Statement under Section 1125 of the 
Bankruptcy Code and Bankruptcy Rule 3016.  The purpose of this Disclosure Statement 
is to disclose information adequate to enable Creditors of the Debtors who are entitled to 
vote for the confirmation of the Trustee’s Plan to arrive at a reasonably informed decision 
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in exercising their rights to vote on the Plan.  A copy of the Plan is attached to this 
Disclosure Statement as Exhibit 1.  Capitalized terms used in this Disclosure Statement 
shall have the meanings assigned to them in Section 3 (the Definitions Section) of this 
Disclosure Statement or in the Bankruptcy Code and Bankruptcy Rules.  All section 
references in this Disclosure Statement are to the Bankruptcy Code unless otherwise 
indicated. 

 
The Trustee has promulgated the Plan consistent with the provisions of the 

Bankruptcy Code and applicable Federal and Local Bankruptcy Rules.  The purpose of 
the Plan is to provide the maximum and most speedy recovery to each Class of Claims, 
considering the assets and anticipated funds available for distribution to Creditors.  The 
Trustee believes that the Plan permits the maximum recovery for all Classes of Claims. 

 
This Disclosure Statement is not intended to replace a careful review and analysis 

of the Plan, including the specific treatment of Claims under the Plan.  It is submitted as 
an aid and supplement to your review of the Plan to explain the terms of the Plan.  Every 
effort has been made to explain fully various aspects of the Plan as they affect Creditors.  
If any questions arise, the Trustee urges you to contact his counsel (the contact 
information for the Trustee’s counsel is on the front page of this Disclosure Statement) to 
attempt to resolve your questions.  You may, of course, wish to consult your own 
counsel.  All information contained in the introductory provisions of this Disclosure 
Statement and in the Section 2 Executive Summary of this Disclosure Statement is 
qualified in its entirety by the more detailed explanations and financial information found 
elsewhere in this Disclosure Statement.   

 
1.2 Disclaimers 

 NO SOLICITATION OF VOTES CONCERNING THE PLAN HAS BEEN 
OR MAY BE MADE EXCEPT PURSUANT TO THIS DISCLOSURE 
STATEMENT AND SECTION 1125 OF THE BANKRUPTCY CODE, AND NO 
PERSON HAS BEEN AUTHORIZED TO USE ANY INFORMATION 
CONCERNING THE DEBTORS TO SOLICIT ACCEPTANCES OR 
REJECTIONS OF THE PLAN OTHER THAN THE INFORMATION 
CONTAINED IN THIS DISCLOSURE STATEMENT.  CREDITORS SHOULD 
NOT RELY ON ANY INFORMATION RELATING TO THE DEBTORS OTHER 
THAN THAT CONTAINED IN THIS DISCLOSURE STATEMENT AND THE 
EXHIBITS ATTACHED TO THIS DISCLOSURE STATEMENT. 
 
 EXCEPT AS SET FORTH IN THIS DISCLOSURE STATEMENT AND 
THE EXHIBITS TO THIS DISCLOSURE STATEMENT, NO 
REPRESENTATION CONCERNING THE DEBTORS, THEIR ASSETS, PAST 
OPERATIONS, OR CONCERNING THE PLAN ARE AUTHORIZED, NOR ARE 
ANY SUCH REPRESENTATIONS TO BE RELIED UPON, IN ARRIVING AT A 
DECISION WITH RESPECT TO THE PLAN.  ANY REPRESENTATIONS 
MADE TO SECURE ACCEPTANCE OR REJECTION OF THE PLAN OTHER 
THAN AS CONTAINED IN THIS DISCLOSURE STATEMENT SHOULD BE 
REPORTED TO COUNSEL FOR THE TRUSTEE. 
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 UNLESS ANOTHER TIME IS SPECIFIED, THE STATEMENTS 
CONTAINED IN THIS DISCLOSURE STATEMENT ARE MADE AS OF THE 
DATE HEREOF.  NEITHER DELIVERY OF THIS DISCLOSURE STATEMENT 
NOR ANY EXCHANGE OF RIGHTS MADE CONCERNING THIS 
DISCLOSURE STATEMENT AND THE PLAN SHALL UNDER ANY 
CIRCUMSTANCES IMPLY THAT THERE HAS BEEN NO CHANGE IN THE 
FACTS SET FORTH HEREIN SINCE THE DATE OF THIS DISCLOSURE 
STATEMENT OR SINCE THE DATES THE MATERIALS RELIED UPON IN 
PREPARATION OF THIS DISCLOSURE STATEMENT WERE COMPILED. 
 
 WHILE THE INFORMATION PROVIDED HEREIN IS BELIEVED 
RELIABLE, THE TRUSTEE MAKES NO REPRESENTATION AS TO THE 
ACCURACY OR COMPLETENESS OF THE INFORMATION.  IN 
PARTICULAR, THE TRUSTEE NOTES THAT PRIOR TO HIS APPOINTMENT 
HE HAD NO INVOLVEMENT WITH THE DEBTORS AND, THEREFORE, 
LACKS PERSONAL KNOWLEDGE OF THE DEBTORS’ BUSINESS AND 
FINANCIAL AFFAIRS PRIOR TO HIS APPOINTMENT.  MUCH OF THE 
INFORMATION CONTAINED HEREIN AND IN THE ATTACHED EXHIBITS 
IS BASED UPON A REVIEW OF THE DEBTORS’ BUSINESS AND FINANCIAL 
RECORDS BY THE TRUSTEE AND THE TRUSTEE’S PROFESSIONALS.  THE 
TRUSTEE MAKES NO REPRESENTATIONS OR WARRANTIES, OF ANY 
KIND, REGARDING THE RELIABILITY OF THE DEBTORS’ BUSINESS AND 
FINANCIAL RECORDS PRIOR TO HIS APPOINTMENT. 
 
 FURTHERMORE, DISTRIBUTION OF THIS DISCLOSURE 
STATEMENT AND THE EXHIBITS ATTACHED HERETO SHOULD NOT BE 
CONSTRUED AS ANY REPRESENTATION OR WARRANTY AT ALL, 
EITHER EXPRESS OR IMPLIED, BY THE TRUSTEE OR HIS 
PROFESSIONALS THAT THE PLAN IS FREE FROM RISK OR THAT THE 
ACCEPTANCE OF THE PLAN WILL RESULT IN A RISK-FREE 
DISTRIBUTION OF ASSETS. 
 
 THE APPROVAL BY THE BANKRUPTCY COURT OF THIS 
DISCLOSURE STATEMENT DOES NOT CONSTITUTE AN ENDORSEMENT 
BY THE BANKRUPTCY COURT OF THE PLAN OR A GUARANTEE OF THE 
ACCURACY OR THE COMPLETENESS OF THE INFORMATION 
CONTAINED HEREIN. 
 
 THIS DISCLOSURE STATEMENT (INCLUDING ALL EXHIBITS 
ATTACHED HERETO) AND THE PLAN ATTACHED TO THIS DISCLOSURE 
STATEMENT SHOULD BE READ IN THEIR ENTIRETY BEFORE VOTING 
ON THE PLAN.  FOR THE CONVENIENCE OF HOLDERS OF CLAIMS, THE 
TERMS OF THE PLAN ARE SUMMARIZED IN THIS DISCLOSURE 
STATEMENT, BUT ALL SUMMARIES ARE QUALIFIED IN THEIR 
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ENTIRETY BY THE PLAN, WHICH CONTROLS IN CASE OF ANY 
INCONSISTENCY. 

 
 

SECTION 2.  
 

EXECUTIVE SUMMARY OF THIS DISCLOSURE STATEMENT 

 
2.1 The Randall Enterprise Was A Financial Scheme that had the 
Characteristics of a Ponzi Scheme.   

The Debtors in this Bankruptcy Case, i.e., Dee Randall and the Corporate Debtors 
that he controlled, were engaged in a financial scheme that had the characteristics of a 
Ponzi Scheme.  Randall owned and controlled the Corporate Debtors as part of the 
Randall Enterprise.1  Randall represented to his Victims that he was investing their 
Investment Cash in his various real estate projects.  Randall also represented to his 
Victims that his real estate investments were highly successful and would generate a high 
rate of return to the Victims.   

 
However, in reality, since at least the late 1990’s, the Randall Enterprise never 

made a profit, and Randall propped up his Scheme by using the Investment Cash of new 
Victims to make promised “returns” to existing Victims.  In common with most Ponzi 
schemes, the Randall Enterprise Ponzi Scheme eventually ran out of new Victims, and 
collapsed into bankruptcy.  The Trustee’s job has been to investigate the complicated 
history of the Randall Enterprise Scheme (referred to herein as the “Scheme” or the 
“Ponzi Scheme”), determine which unpaid Victims are legitimate creditors of the 
Debtors, liquidate the remaining assets of the Randall Enterprise, and propose (through 
the Plan) various ways to maximize the recovery to the defrauded unpaid Victims.   

 
2.2 Randall Used his Solicitation Program for Selling Union Central Life 

Insurance Policies to Perpetuate the Randall Enterprise Scheme.   

Along with his real estate investments that he controlled and operated, Randall 
was also a life insurance agent.  Randall used his life insurance agent business to expand 
and maintain his Scheme.  In or around February of 2000, Randall was appointed as a 
General Agent of Union Central Life Insurance Company, and he and his subagents 
began soliciting and selling Union Central life insurance products to his Victims.  Many 
of the Union Central life insurance policies that Randall (either individually or through 
his subagents) was pitching to his Victims were very expensive whole life policies, and 
required large premium payments that his Victims could not afford on their own.  Randall 
convinced his Victims that if they would invest in his real estate projects, the high returns 
from these real estate investments would be sufficient to pay the life insurance premiums.  

                                                           
1 In this Disclosure Statement, the organizational structure used by Randall to conduct his 
Scheme, which included all of the Debtors, is defined and referred to as the Randall Enterprise. 
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2.3 The Plan Provides a Mechanism for Pursuing the Claims of Victims 

and the Consolidated Estate Against Those Who Facilitated the 
Randall Enterprise Scheme.   

The Consolidated Estate and the Victims may have claims against Union Central 
and other facilitators (collectively the “Facilitators”) of the Randall Enterprise Scheme 
for losses incurred as a result of the Scheme.  The Trustee has retained the Reid Collins 
Law Firm (and the Ray Quinney Law Firm as local counsel) on a contingency fee basis to 
investigate and, if deemed appropriate, pursue litigation claims against Facilitators of the 
Scheme.     

 
There are two categories of plaintiffs with litigation Causes of Action against 

Facilitators:  the Trustee, on behalf of the Consolidated Estate and all creditors of the 
Consolidated Estate, and Victims of the Scheme.  The Trustee’s litigation Causes of 
Action against Facilitators belong to and are being pursued on behalf of the Consolidated 
Estate.  In addition, each Victim has separate Causes of Action (referred to collectively as 
the “Victim Causes of Action”) against Facilitators.  One of the central features of the 
Trustee’s Plan is the creation of a litigation trust, referred to as the Private Actions Trust 
(the “Private Actions Trust”), to hold and allow for the collective pursuit of the Victim 
Causes of Action.  Under the Plan, the Trustee will not only continue to be the Trustee 
for the Debtors, and complete the liquidation of the Debtors’ assets and the distributions 
to Creditors under the Plan, but the Trustee will also act as the trustee of the Private 
Actions Trust and supervise the pursuit of the Victim Causes of Action against the 
Facilitators of the Scheme and the distribution of any funds received from the Victim 
Causes of Action.   

 
2.4 By Voting for the Plan, the Victims of the Randall Enterprise Scheme 

Can Also Elect to Assign their Individual Claims Against Facilitators 
to the Private Actions Trust, Which will Allow Them to Participate in 
any Recovery from Such Facilitators.   

In connection with their votes in favor of the Plan, the Victims will also be able to 
assign to the Private Actions Trust their Victim Causes of Action against Facilitators.  
After the Plan is confirmed and the Private Actions Trust become effective, the individual 
assigned Victim Causes of Action will likely be pursued in conjunction with the 
Consolidated Estate’s claims against the Facilitators of the Scheme. The Trustee, on 
behalf of the Consolidated Estate and the Private Actions Trust, will be supervising the 
pursuit of both of these categories of Causes of Action.   

 
Under the Plan, the Trustee has classified the unsecured Claims of the various 

unpaid Investor Victims of the Randall Enterprise as Class 17 Victim Claims.  Each of 
the unsecured Claims of the Class 17 Victims will be calculated at the Victim Net Claim 
Amount, which for any particular Class 17 Victim, means the difference between the 
principal amount of each Victim’s Investment and all funds previously received by such 
Victim (whether or not the funds received were characterized as a return of principal or 
interest or anything else).  In other words, the Trustee will not recognize any Claims for 
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interest on the principal amount of any Victim’s Investment, because the Randall 
Enterprise had no profits and had the characteristics of and appears to have been operated 
as a Ponzi Scheme, and federal courts have ruled in other Ponzi scheme cases that interest 
should not be allowed on Investments that in reality were fictitious Investments.  The 
Trustee anticipates that the total allowed amount of the Class 17 Victim Claims (i.e., the 
total unpaid principal amount of the Investments made by the defrauded Victims of the 
Randall Enterprise) will be approximately $39.2 million.   

 
The ballots that are mailed to the Class 17 Victims along with this Disclosure 

Statement will include a box to be checked that will allow the Class 17 Victims to vote 
for the Plan.  The ballots will also state that a vote for the Plan by a Class 17 Victim is 
also an election to participate in the Private Actions Trust and will result in the 
assignment of his or her Victim Causes of Action against Facilitators of the Scheme to 
the Private Actions Trust, unless such Class 17 Victim affirmatively elects to not 
participate in the Private Actions Trust and to not assign his or her Victim Causes of 
Action to the Private Actions Trust.   

 
2.5 The Victim Causes of Action Assigned to the Private Actions Trust 

Will be Asserted on a Contingency Basis, and the Individual Victims 
Will Not Need to Pay Anything to have their Victim Causes of Action 
Pursued.     

The Reid Collins Law Firm that has investigated and will likely pursue the Victim 
Causes of Action against Facilitators of the Scheme have agreed to do so on a 
contingency basis, which means that the Reid Collins Law Firm will not charge anything 
for its services to the Consolidated Estate or to any of the Class 17 Victims unless there is 
a recovery on the Private Actions Trust’s Victim Causes of Action.  If there is a recovery 
on the Victim Causes of Action assigned to the Private Actions Trust, the Reid Collins 
Law Firm (along with the Ray Quinney Law Firm, which will act as local counsel, and 
with respect only to its work with respect to the Victim Causes of Action) will be paid a 
percentage of the recovery, with the balance to be paid as outlined in the Private Actions 
Trust Agreement.  Under the Reid Collins Law Firm and Ray Quinney Law Firm 
contingency fee arrangements, the Class 17 Victims who elect to assign their Victim 
Causes of Action to the Private Actions Trust will do so “cost free,” and they will not 
have to pay the Reid Collins Law Firm or the Ray Quinney Law Firm anything for their 
individual Victim Causes of Action to be investigated and pursued.  They will, however, 
be consenting to the contingency fee arrangement negotiated with the Reid Collins Firm 
and the Ray Quinney Law Firm.   

 
On February 27, 2012, the Trustee filed an Application to Employ the Reid 

Collins Law Firm on a contingency fee basis [Docket 498] to investigate and pursue the 
Estate Litigation Claims of the Consolidated Estate against Facilitators of the 
Scheme.  On the same day, the Trustee filed a Motion [Docket 497] to modify the 
existing Ray Quinney Law Firm engagement letter and asked the Bankruptcy Court to 
approve the employment of the Ray Quinney Law Firm on a contingency fee basis to act 
as local counsel to the Reid Collins Law Firm in pursuing the Estate Litigation Claims 
against the Facilitators (for all other matters, the Ray Quinney Law Firm has been paid 
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and will continue to be paid on an hourly basis).  The Bankruptcy Court approved the 
Application and the Motion on March 26, 2012 [Docket 574 for the Reid Collins Law 
Firm, and Docket 573 for the Ray Quinney Law Firm].  The approved contingency fee 
for the Estate Litigation Claims against Facilitators is a 25% Gross Contingency Fee 
(which means 25% of the gross consideration recovered in connection with the Causes of 
Action, not 25% after expenses are paid) for any recoveries on the Estate Litigation 
Claims during the pre-suit representation (which means before a lawsuit is filed), and a 
40% Gross Contingency Fee for any recoveries on the Estate Litigation Claims against 
Facilitators during the post-suit representation (which means after a lawsuit is filed).  The 
Reid Collins Law Firm will receive 17.5% of all pre-suit recoveries and the Ray Quinney 
Law Firm will receive 7.5% of all pre-suit recoveries (equal to the total 25% Gross 
Contingency Fee for the pre-suit recoveries).  If a lawsuit is filed, the Reid Collins Law 
Firm will receive 30% of all post-suit recoveries and the Ray Quinney Law Firm will 
receive 10% of all post-suit recoveries (equal to the total 40% Gross Contingency Fee for 
the post-suit recoveries).  When the Private Actions Trust becomes effective, the Trustee, 
acting as the Private Actions Trustee, will enter into engagement letters with the Reid 
Collins Law Firm and the Ray Quinney Law Firm with the same contingency fee terms 
for the Private Actions Trust and the Victim Causes of Action against the Facilitators as 
the contingency fee terms for the Estate Litigation Claims of the Consolidated Estate 
against the Facilitators.            

 
2.6 The Percentage Interest (for Recovery Purposes) of an Individual 

Victim Who Participates in the Private Actions Trust Will be 
Calculated Pursuant to the Beneficial Interest Calculation.   

Pursuant to Section 2.8 of the Private Actions Trust (the Private Actions Trust 
Agreement is Exhibit A to the Plan – a copy of the Plan is attached to this Disclosure 
Statement as Exhibit 1), the interest in the Private Actions Trust of each Class 17 Victim 
who assigns his or her Victim Causes of Action to the Private Actions Trust will be 
calculated under the Beneficial Interest Calculation, which is the percentage derived from 
the following:    

 
Step 1: divide (i) the sum of such Private Action Trust Beneficiary’s 
Victim Net Claim Amount and all premiums (if any) paid on such Private 
Action Trust Beneficiary’s Terminated Policy, by (ii) the sum of all of the 
Victim Net Claim Amounts for all of the Private Action Trust 
Beneficiaries and all premiums (if any) paid on all of their Terminated 
Policies; and  
 
Step 2: multiply the resulting fraction by 100.  

2.7 The Consolidated Estate will be Compensated for Setting Up the 
Private Actions Trust and Proposing the Plan Through a Sharing 
Arrangement for  any Recovery by the Private Actions Trust.     

The Trustee has made a preliminary evaluation of the Victim Causes of Action 
and the Estate Litigation Claims against the Facilitators of the Randall Enterprise 
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Scheme.  The Trustee believes that the Victim Causes of Action collectively have a 
greater value than the Estate Litigation Claims against the same parties.  However, the 
Trustee has also determined that the Consolidated Estate should be compensated for 
setting up the Private Actions Trust structure and should share in the recovery from the 
Private Actions Trust for the following reasons:   

 
• The Consolidated Estate has incurred the initial setup expenses for creating the 

Private Actions Trust, which is the mechanism the Trustee will be using to investigate 
and likely pursue the Victim Causes of Action.  

 
• The Chapter 11 structure provides an efficient mechanism for gathering together the 

Victims as a group to disclose to the Victims their opportunity to participate in the 
Private Actions Trust.  The Plan confirmation process will also facilitate the 
assignment of the Victim Causes of Action to a common representative (i.e., the 
Trustee acting as the Private Actions Trustee).  The Victim Causes of Action should 
be more valuable when pursued by the Private Actions Trustee on behalf of the 
aggregate assigned Victims of Action, rather than each Victim locating his or her own 
individual attorney to pursue individual Victim Causes of Action.  

 
• The Chapter 11 process is generally more expensive than a Chapter 7 case.  The 

Trustee elected to keep this Bankruptcy Case in Chapter 11, rather than converting 
the Bankruptcy Case to a Chapter 7 case, in order to pursue the creation of the Private 
Actions Trust.  The Consolidated Estate should be compensated for these additional 
expenses that the Consolidated Estate has incurred by keeping this Bankruptcy Case 
in Chapter 11.   

 
• The defendants pursued by the Private Actions Trust will undoubtedly prefer to 

negotiate the final resolution of all related claims against such defendants, and the 
Consolidated Estate is entitled to be compensated for the enhanced settlement value 
resulting from the simultaneous pursuit of Victim Causes of Action and Estate 
Litigation Claims against the same defendants.    

 
Consistent with the Trustee’s determination that the Consolidated Estate should 

be compensated in connection with the formation of the Private Actions Trust, the 
distributions from the Private Actions Trust will include distributions to the Consolidated 
Estate.  The distributions will be made pursuant to Section 5.1 of the Private Actions 
Trust (the Private Actions Trust Agreement is Exhibit A to the Plan – a copy of the Plan 
is attached to this Disclosure Statement as Exhibit 1), as follows:   

 
First, to repay any loans and/or other funding obtained by the Private Actions 

Trust.  
 

Second, to the Consolidated Estate in the following percentages:   
 
(i)  30% for distributable amounts equal to or less than $1,000,000, plus  
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(ii) 20% for distributable amounts greater than $1,000,000, but equal to or 
less than $10,000,000, plus  

 
(iii) 10% for distributable amounts greater than $10,000,000.     

Third, to the Private Actions Trust Beneficiaries on a prorata basis based upon 
their respective percentages as calculated under the Beneficial Interest Calculation.  

 
2.8 The Trustee has been Liquidating the Assets of the Consolidated 

Estate, Negotiating with the IRS on the IRS Priority Tax Claim, and 
Estimating the Allowed Claims of the Class 17 Victims, in Preparation 
for Carrying Out the Distribution Scenario Under the Plan.       

The Trustee has either sold or abandoned all real estate assets and tangible 
personal property assets of the Randall Enterprise and has generated other Cash to be 
used to pay the Creditors of the Consolidated Estate.  These assets of the Consolidated 
Estate will be used and distributed as stated in detail in the Plan, and as summarized in 
this Disclosure Statement.  As noted in Section 5.3.3 below, an IRS Priority Tax Claim in 
excess of $900,000 and an IRS unsecured general claim in excess of $200,000 have been 
asserted against the Consolidated Estate, and the Trustee has been discussing the IRS 
Claims with the IRS and has requested that the IRS subordinate all of its Claims so that 
the distribution under the Plan to the Class 17 Victims will be increased.  If the Trustee is 
successful in convincing the IRS to subordinate its Claims, the vast majority of the 
existing Cash of the Consolidated Estate will be distributed to the Class 17 Victims.  
Consistent with case law governing the treatment of defrauded investors in a Ponzi 
scheme, the Plan provides that the Allowed Claim of any Class 17 Victim will be 
calculated as the total principal amount invested by such Victim minus all distributions 
received by such Victim, without allowing any “interest” or other “returns” on the 
principal amount of the Investment of such Victim.  Certain federal courts have held that 
any such “interest” or other “returns” on amounts invested in a Ponzi scheme are 
fictitious, so as a uniform matter, such “interest” or other “returns” will not be allowed 
under the Plan, since the Randall Enterprise had the characteristics of a Ponzi scheme.  
This means that the Victims will be treated consistently by only being entitled to an 
Allowed Claim for the unpaid principal of their Investments, with prior distributions to 
such Victims being treated as a partial repayment of their Investment.   

 
2.9 The Plan Provides for Class 17 Victims to Be Paid Under the Plan 

Pursuant to the Rising Tide Distribution Method.       

The Plan provides that Class 17 Victims will be paid consistent with the Rising 
Tide Distribution Method, a distribution formula which has been adopted by many 
federal courts supervising Ponzi scheme cases.  Creditors should note that the distribution 
method for the Private Actions Trust under the Beneficial Interest Calculation, as 
outlined in Section 2.6 above, is different from the Rising Tide Distribution Method that 
will be used for distribution of Consolidated Estate assets under the Plan.   The Rising 
Tide Distribution Method attempts to equalize the distributions made to all Victims of the 
Scheme by first making distributions to those Victims of the Scheme who received little 
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or no return on their Investments (usually the Investors who were the last Victims to 
invest their Cash).  There is a more complete description in the Definitions Section below 
of the Rising Tide Distribution Method, but in short, this distribution process provides 
that Victims who were not Winning Investors are allowed to retain the funds they have 
previously received, but the total of the funds they have previously received is subtracted 
from the amount of their Investment to determine their initial recovery percentage for 
distribution purposes. Victims who previously received funds or prior distributions that 
resulted in a percentage return of their Investment that is less than the percentage return 
of other Victims will participate in each distribution in such amounts as to raise their 
percentage returns closer to such other Victims until the Victims have an equal 
percentage return on their respective Investments. 

 
        

SECTION 3.  
 

DEFINITIONS AND CONSTRUCTION OF TERMS 
 
For purposes of the Plan and this Disclosure Statement, the following terms shall 

have the meanings specified in this Section 3.  A term used but not defined herein, which 
is also used in the Bankruptcy Code, shall have the meaning ascribed to that term in the 
Bankruptcy Code.  Wherever from the context it appears appropriate, each term stated 
shall include both the singular and the plural, and pronouns shall include the masculine, 
feminine and neuter, regardless of how stated.  The words “herein,” “hereof,” “hereto,” 
“hereunder” and other words of similar import refer to the Plan or this Disclosure 
Statement (as the case may be) as a whole and not to any particular Section, sub-Section 
or clause contained in the Plan or this Disclosure Statement (as the case may be).  The 
rules of construction contained in Section 102 of the Bankruptcy Code shall also apply to 
the terms of the Plan and this Disclosure Statement.  The headings in the Plan and this 
Disclosure Statement are for convenience of reference only and shall not limit or 
otherwise affect the provisions hereof.  

 
“Active Policy” shall mean a Policy held at any time by a Policyholder that is still 

in force and/or has not been terminated, and any Policy on which a death benefit has 
previously been paid or is due and payable as of the Effective Date.   

“Administrative Expense Claim” shall mean a Claim that is allowed under 
Section 503(b) of the Bankruptcy Code and that is entitled to priority under Section 
507(a)(1) of the Bankruptcy Code, including: (a) fees and expenses of Professionals 
allowed pursuant to an Order of the Bankruptcy Court; and (b) all fees and charges 
assessed against the Consolidated Estate pursuant to 28 U.S.C. § 1930. 

“Administrative Expense Claim Bar Date” shall have the meaning attributed to 
this phrase in Section 5.2(c) of the Plan. 
  

“Affiliates” shall have the meaning attributed to it in Section 101(2) of the 
Bankruptcy Code. 
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“Allowed . . . Claim” shall mean:  

(a) A Claim that is listed in the Schedules but is not listed in the 
Schedules as liquidated, disputed or contingent, as well as a Claim as to which a timely 
proof of Claim has been filed by the applicable Bar Date, including any and all amended 
claims filed in relation thereto, and either (i) no objection to such Claim, or no 
application to estimate, equitably subordinate or otherwise limit recovery for such Claim, 
has been made on or before any applicable deadline, or (ii) if an objection to such Claim, 
or an application to estimate, equitably subordinate or otherwise limit recovery for such 
Claim has been interposed, the extent to which such Claim has been Allowed (whether in 
whole or in part) by a Final Order, either as a result of suit or by settlement agreement; 
provided, that for each Victim Claim, the amount of such Allowed Victim Claim shall be 
no greater than the Victim Net Claim Amount for such Victim Claim;   

(b) a Claim arising from the recovery of property under Section 550 or 
553 of the Bankruptcy Code, to the extent allowed under Section 502(h) of the 
Bankruptcy Code;  

(c) a Claim allowed pursuant to a Final Order in the amount so 
ordered; or 

(d) any Claim expressly allowed under the Plan or pursuant to the 
Confirmation Order. 

“Avoidance Actions” shall mean Causes of Action arising or held by the 
Consolidated Estate under Chapter 5 of the Bankruptcy Code, or under related state or 
federal statutes and common law, including fraudulent transfer laws. 

“Bankruptcy Case” shall mean collectively the above-captioned substantively 
consolidated Chapter 11 case pending in the Bankruptcy Court, including the Chapter 11 
case of Dee Allen Randall, filed under Bankruptcy Case No. 10-37546, as well as the 
substantively consolidated Chapter 11 cases of Horizon Auto Funding, LLC, filed under 
Bankruptcy Case No. 11-34826, Independent Commercial Lending, LLC, filed under 
Bankruptcy Case No. 11-34830, Horizon Financial Center I, LLC, filed under 
Bankruptcy Case No. 11-34831, Horizon Mortgage and Investment Inc., filed under Case 
No. 11-34833, and Horizon Financial & Insurance Group Inc., filed under Bankruptcy 
Case No. 11-34834.  

“Bankruptcy Code” shall mean Title 11 of the United States Code, as amended 
from time to time, as applicable to the Bankruptcy Case. 

“Bankruptcy Court” shall mean the United States Bankruptcy Court for the 
District of Utah in which the Bankruptcy Case is pending and, to the extent of any 
reference under 28 U.S.C. § 157, the unit of the United States District Court for the 
District of Utah specified pursuant to 28 U.S.C. § 151. 

“Bankruptcy Rules” shall mean the Federal Rules of Bankruptcy Procedure as 
promulgated under 28 U.S.C. § 2075, and any local rules of the Bankruptcy Court. 
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“Bar Date” shall mean: (i) April 26, 2011 with respect to a Claim against Randall 
other than a Claim of a Governmental Unit against Randall, whether filed on the Randall 
Claim Docket or on any of the Corporate Debtors Claim Dockets; (ii) June 20, 2011 with 
respect to a Claim of a Governmental Unit against Randall, whether filed on the Randall 
Claim Docket or on any of the Corporate Debtors Claim Dockets; (iii) March 12, 2012 
with respect to a Claim against any of the Corporate Debtors other than a Claim of a 
Governmental Entity against any of the Corporate Debtors, whether filed on the Randall 
Claim Docket or any of the Corporate Debtors Claim Dockets; and (iv) April 9, 2012 
with respect to a Claim of a Governmental Unit against any of the Corporate Debtors, 
whether filed on the Randall Claim Docket or on any of the Corporate Debtors Claim 
Dockets.  For the sake of clarity, “Bar Date” does not include the Contract Rejection Bar 
Date, the Administrative Expense Claim Bar Date, or the Professional Administrative 
Expense Claim Bar Date, which are separately defined herein. 

“Beneficial Interest Calculation” shall mean the formula to be used to calculate 
each Private Actions Trust Beneficiary’s interest in the Private Actions Trust for 
distribution purposes as set forth in Section 2.8 of the Private Actions Trust Agreement.  
The Private Actions Trust Agreement is attached as Exhibit A to the Plan, which is 
Exhibit 1 to this Disclosure Statement.    

  
“Boyce Trust” means The Boyce Family Living Trust, under the Trust Agreement 

originally dated September 9, 1999, and its trustee, David B.  Boyce.  The Boyce Trust 
was an Investor.  

“Business Day” shall mean any day other than a Saturday, Sunday, or legal 
holiday recognized in the State of Utah. 

“Boyingtons” means Carl Boyington and Janice Boyington, who were Investors. 

“Cash” shall mean lawful currency of the United States of America (including 
wire transfers, cashier’s checks drawn on a bank insured by the Federal Deposit 
Insurance Corporation, certified checks and money orders). 

“Causes of Action” shall mean any actions, causes of action, defenses, liabilities, 
obligations, rights, suits, debts, sums of money, damages, judgments, Claims or 
proceedings to recover money or property and demands of any nature whatsoever, 
whether known or unknown or asserted or unasserted, in law, equity or otherwise, 
including any and all Avoidance Actions. 

“Claim” shall mean a claim against a Person or its property as defined in Section 
101(5) of the Bankruptcy Code, including, (i) any right to payment, whether or not such 
right is reduced to judgment, and whether or not such right is liquidated, unliquidated, 
fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured or 
unsecured; or (ii) any right to an equitable remedy for breach of performance, if such 
breach gives rise to a right to payment, whether or not such right to an equitable remedy 
is reduced to judgment, or is fixed, contingent, matured, unmatured, disputed, undisputed, 
secured or unsecured. 
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“Class” shall mean those classes designated in Articles II and III of the Plan. 

“Collateral” shall mean any property or interest in property of the Consolidated 
Estate subject to a Lien to secure the payment or performance of a Claim, which Lien is 
not subject to avoidance under the Bankruptcy Code or otherwise invalid under the 
Bankruptcy Code or applicable law. 

“Confirmation Date” shall mean the date on which the clerk of the Bankruptcy 
Court enters the Confirmation Order on the docket in the Bankruptcy Case. 

“Confirmation Hearing” shall mean ___________, 2013, or any date to which the 
Bankruptcy Court continues said Confirmation Hearing on the record without the need 
for further notice.  

“Confirmation Order” shall mean the order of the Bankruptcy Court confirming 
the Plan pursuant to the provisions of the Bankruptcy Code, and any supplementary 
orders of the Bankruptcy Court issued in furtherance of the Plan. 

“Consolidated Estate” shall mean the consolidated estate of the Debtors created in 
the Bankruptcy Case pursuant to Section 541 of the Bankruptcy Code on the Randall 
Petition Date and on the Corporate Debtors Petition Date, including but not limited to: (i) 
as created as a result of the Consolidation Order; and (ii) the property that is retained by 
the Trustee under the Plan as of, and after the Effective Date. 

“Consolidation Order” shall mean the Order Substantively Consolidating the 
Separate Estates of Dee Allen Randall, Horizon Auto Funding, LLC, Independent 
Commercial Lending, LLC, Horizon Financial Center I, LLC, Horizon Mortgage and 
Investment Inc. and Horizon Financial & Insurance Group Inc., entered by the 
Bankruptcy Court on January 30, 2012 [Docket No. 449].   

“Contingent or Unliquidated Claim” shall mean any Claim for which a proof of 
Claim has been filed with the Bankruptcy Court but which was not filed in a sum certain, 
or which has not occurred and is dependent upon a future event that has not occurred or 
may never occur, and which has not been Allowed. 

“Contract Rejection Claim Bar Date” shall have the meaning attributed to it in 
Section 8.2 of the Plan.   

“Corporate Debtors” shall mean any, each and all of Horizon Auto Funding, LLC, 
Independent Commercial Lending, LLC, Horizon Financial Center I, LLC, Horizon 
Mortgage, and Horizon Financial. 

“Corporate Debtors Claim Dockets” shall mean the dockets showing proofs of 
claims filed in the Bankruptcy Case under Case No. 11-34826 for Horizon Auto Funding, 
LLC,  Case No. 11-34830 for Independent Commercial Lending, LLC, Case No. 11-
34831 for Horizon Financial Center I, LLC,  Case No. 11-34833 for Horizon Mortgage, 
and Case No. 11-34834 for Horizon Financial. 
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“Corporate Debtors Petition Date” shall mean October 12, 2011.   

“Creditor” shall mean any Person who: (a) holds a Claim against the Consolidated 
Estates that arose prior to the Randall Petition Date with respect to a Claim against 
Randall or that arose prior to the Corporate Debtors Petition Date with respect to a Claim 
against any of the Corporate Debtors; (b) holds a Claim against the Consolidated Estate, 
which arose after the Randall Petition Date, other than an Administrative Expense Claim 
of the type specified in Bankruptcy Code Section 503(b); or (c) holds a Claim against the 
Consolidated Estate of the kinds specified in Bankruptcy Code Sections 502(g), 502(h) or 
502(j). 

 
“Debtors” shall mean any, each and all of Randall and the Corporate Debtors.    

“Debtors’ Agent” shall mean a Person, including an Insurance Agent, that acted 
as an agent, representative, independent contractor, officer, director, manager, or 
employee of any of the Debtors prior to the Corporate Debtors Petition Date, excluding 
the Debtors, the Trustee and any Professionals.  

 
“Deficiency Claim” shall mean that portion of any Allowed Claim held by a 

Creditor of a Secured Claim which exceeds the value of the assets securing such Allowed 
Claim.  

  
“Disallowed . . . Claim” shall mean: 
 

  (a) a Claim that is listed in the Schedules as unliquidated, disputed or 
contingent for which no proof of Claim has been filed prior to the Bar Date; 
  

(b)  a Claim disallowed allowed under Section 502(d) of the 
Bankruptcy Code;  

  
  (c) a Claim asserted in an amount greater than an amount fixed 
pursuant to a Final Order or pursuant to a settlement agreement entered into with the 
Trustee; or 

  (d) for any Victim Claim, any amount that is greater than the Victim 
Net Claim Amount for such Victim Claim, even if the amount for such Victim Claim 
asserted in the corresponding Victim Proof of Claim is larger than the Victim Net Claim 
Amount for such Victim Claim.     

“Disclosure Statement” shall mean this Disclosure Statement for the Plan, 
including all Exhibits and schedules thereto, in the form approved by the Bankruptcy 
Court pursuant to Section 1125 of the Bankruptcy Code. 

“Disclosure Statement Exhibit” shall mean the Exhibits attached to this 
Disclosure Statement which are incorporated into this Disclosure Statement and the Plan 
by reference. 
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“Disputed . . . Claim” shall mean:  

(a) a claim that is listed in the Schedules as unliquidated, disputed or 
contingent; 

(b) if a proof of Claim relating to a Claim has been filed, a Claim as to 
which a timely objection or request for estimation, or request to equitably subordinate or 
otherwise limit recovery in accordance with the Bankruptcy Code and the Bankruptcy 
Rules, has been made, or which is otherwise disputed by the Trustee in accordance with 
applicable law, which objection, request for estimation, action to limit recovery or 
dispute has not been withdrawn or determined by Final Order; 

  (c)  Claims for which a proof of Claim has not been filed prior to any 
applicable Bar Date; or 

(d) a Claim which is a Contingent or Unliquidated Claim. 

“Disputed Claims Reserve” shall have the meaning set forth in Section 7.4(a) of 
the Plan. 

“Distribution Record Date” shall mean the Confirmation Date. 

“Effective Date” shall mean the date which is 30 days after the Confirmation 
Date, or if such date is not a Business Day, the next succeeding Business Day; provided, 
however, that if, as of such date, all conditions precedent to the occurrence of the 
Effective Date set forth in Section 9.1 of the Plan have not been satisfied or waived, then 
the first Business Day immediately following the day upon which all such conditions 
have been satisfied or waived. 

“Estate Litigation Claims” shall mean any of the Debtors’ or the Consolidated 
Estate’s Causes of Action. 

 
“Equity Interest” shall mean any equity interest in any of the Corporate Debtors, 

regardless of form, arising under any contract, agreement, and/or under any applicable 
law. 

“Face Amount” shall mean:  (i) when used with respect to a Claim, (a) if no proof 
of Claim has been filed, the amount of the Claim set forth in the Schedules, or (b) if a 
proof of Claim has been filed, the amount asserted in the proof of Claim; (ii) when used 
with respect to an Estate Litigation Claim, the amount set forth in any complaint or other 
formal or informal demand; and (iii) when used with respect to an asset or liability of the 
Consolidated Estate other than an Estate Litigation claim, (a) the most recent recorded 
amount on the Consolidated Estate’s books and records, or (b) if no amount is recorded 
on the Consolidated Estate’s books and records, then the fair market value or fair liability 
amount as determined by the Trustee.   

“Facilitators” shall mean Union Central and others who assisted, facilitated, or 
perpetuated the operations of the Ponzi Scheme by the Randall Enterprise. 
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 “Final Decree” shall mean a Final Order of the Court closing the Bankruptcy 
Case.    

“Final Order” shall mean an order or judgment which has not been reversed, 
stayed, modified or amended and, as to which (i) the time to appeal or seek review or 
rehearing has expired and as to which no appeal or petition for certiorari, review or 
rehearing is pending, or (ii) if appeal, review, reargument or certiorari of the order has 
been sought, the order has been affirmed or the request for review, reargument or 
certiorari has been denied and the time to seek a further appeal, review, reargument or 
certiorari has expired, and as a result of which such order shall have become final and 
nonappealable in accordance with applicable law; provided, however, that the possibility 
that a motion under Rule 59 or Rule 60 of the Federal Rules of Civil Procedure, or any 
analogous rule under the Bankruptcy Rules, may be filed with respect to such order shall 
not cause such order not to be a Final Order. 

 “First Lienholders” shall mean collectively the holders of the Secured Claims in 
Class 1(A), Class 2(A), Class 3(A), Class 4(A), Class 6(A), Class 7(A), Class 8(A), Class 
9(A), Class 9(B), Class 10(A), Class 11(A), Class 11(B), Class 11(C), Class 11(D), Class 
12(A), Class 13(A), and Class 14(A) under the Plan.   
 

“Fort Lane Property” shall mean collectively the three parcels of real property 
located at approximately 768 Fort Lane, 790 Fort Lane, and 812 Fort Lane in Layton, 
Utah, that on the Corporate Debtors Petition Date were owned by Horizon Mortgage 
(100% interest in the 768 Fort Lane Parcel and the 790 Fort Lane Parcel), Deborah Jean 
Herbert (an undivided 40% interest in the 812 Fort Lane Parcel), and Horizon Mortgage 
(an undivided 60% interest in the 812 Fort Lane Parcel).   

“Governmental Unit” shall have the meaning attributed to it in Section 101(27) of 
the Bankruptcy Code, and shall include the Utah Division of Securities.  

“Gross Contingency Fee” shall mean in connection with the Estate Litigation 
Claims being pursued against Facilitators on a contingency fee basis by the Reid Collins 
Law Firm and the Ray Quinney Law Firm, the gross consideration recovered by the 
Consolidated Estate in connection with the assertion of such Estate Litigation Claims, 
rather than the net consideration recovered after the expenses incurred by the 
Consolidated Estate in connection with such Estate Litigation Claims are paid.    

“Hatch Trust” shall mean The Jack David Hatch Revocable Trust dated March 1, 
2005, and its trustee, Jack David Hatch.  The Hatch Trust was an Investor.   

“Horizon Financial” shall mean Horizon Financial & Insurance Group Inc.   

“Horizon Mortgage” shall mean Horizon Mortgage and Investment Inc., dba 
Maple Apartments, also dba Independent Financial & Investment, also dba Independent 
Property Management. 

“Initial Distribution Date” shall mean any date that the Trustee chooses, in the 
Trustee’s sole discretion, prior to the entry of the Final Decree.  
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“Insurance Agents” shall mean all Persons who acted as insurance agents for 
Horizon Financial or Randall who were otherwise affiliated with the insurance business 
of the Debtors and Union Central. 

“Investment” shall mean Cash and all other funds deposited by a Person with any 
of the Debtors for the purpose of obtaining a return on such funds. 

“Investor” shall mean a Person who holds a Note, or who otherwise asserts a 
Claim against the Consolidated Estate arising out of an Investment with Randall or with 
any of the Corporate Debtors.     

“IRS” shall mean the Internal Revenue Service, an agency of the United States.   

“IRS Priority Tax Claim” shall mean collectively all of the Priority Tax Claims 
filed against any of the Debtors by the IRS on behalf of the United States.   

“Lien” shall have the meaning set forth in Section 101(37) of the Bankruptcy 
Code.  A Lien that has been avoided in accordance with Section 544, 545, 546, 547, 548, 
549 or 553 of the Bankruptcy Code shall be preserved for the benefit of the Consolidated 
Estate pursuant to Section 551 of the Bankruptcy Code.   

“Liquidation Amount” shall mean all Cash of the Consolidated Estate remaining 
after: (i) Payment in Full of all Allowed Administrative Claims, all Allowed Priority Tax 
Claims, and all Allowed Secured Claims in Classes 1-14; (ii) Payment in Full of all fees 
owing to the Clerk of the Bankruptcy Court, and fees owing to the United States Trustee; 
(iii) Payment in Full of all post-Confirmation Date fees and expenses, including such fees 
and expenses incurred or to be incurred by Professionals employed by the Trustee 
through the closing of this Bankruptcy Case and entry of a Final Decree (to the extent not 
included in the Operating Reserve); and (iv) funding of the Operating Reserve, from time 
to time. 

 
“McGuire Trust” shall mean The Kristina McGuire Living Trust, under the Trust 

Agreement originally dated April 11, 2001, and its trustee, Kristina McGuire a/k/a 
Kristina Hyer.  The McGuire Trust was an Investor. 

“Metamorphosis” shall mean Metamorphosis Investments, L.C., the record title 
owner to an undivided 1.5% interest in the 1505 N. 1200 W. Property.   
 

“Non-Investor Trade Creditor Unsecured Claim” shall mean a Claim that is not a 
Secured Claim, not a Claim that is entitled to priority of payment under Section 507 of 
the Bankruptcy Code, and not a Victim Claim.  The holders of Non-Investor Trade 
Creditor Unsecured Claims are Creditors who provided goods and services to the Debtors 
and were not Investors.  A list of the Creditors that a preliminary review of the Debtors’ 
books and records reflect are holders of Non-Investor Trade Creditor Unsecured Claims 
is attached as Exhibit B to the Plan (which is Exhibit 1 to this Disclosure Statement).  
The amounts set forth in Exhibit B to the Plan are merely those stated in either the 
Statements and Schedules or in proofs of Claim filed by the holders of Non-Investor 
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Trade Creditor Unsecured Claims, and the Trustee reserves the right to contest the 
validity or amounts of the Non-Investor Trade Creditor Unsecured Claims set forth on 
Exhibit B to the Plan.   

 
“Note” shall mean one or more promissory notes issued by any of the Debtors to a 

Person in exchange for such Person making an Investment. 

“Operating Reserve” shall have the meaning ascribed to such term in Section 
7.4(b) of the Plan. 

 
“Payment in Full” shall mean payment of the full Allowed amount of any 

Allowed Claim, whether by distribution under the Plan or otherwise. 
 
“Person” shall mean any individual, corporation, limited liability company, 

partnership, joint venture, association, joint-stock company, trust, trustee, unincorporated 
association or organization, Governmental Unit or political subdivision thereof. 

“Plan” shall mean the Trustee’s Liquidating Plan of Reorganization, including the 
Exhibits, supplements, appendices and schedules to the Plan or to this Disclosure 
Statement, in their present form or as the same may be altered, amended or modified 
from time to time.  A copy of the Trustee’s Plan is attached to this Disclosure Statement 
as Exhibit 1 and incorporated herein.   

“Policy” shall mean an insurance policy or other insurance product that was 
issued by Union Central and: (i) produced by one of the Debtors and/or by a Debtors’ 
Agent; or (ii) on which one of the Debtors and/or a Debtors’ Agent received a 
commission from Union Central.   

“Policyholder” shall mean a Person that: (i) as of the Corporate Debtors Petition 
Date, was the holder of a Claim that would qualify as a Class 17 Allowed Victim Claim; 
(ii) at any time, has been the owner, payor, or holder of a Policy; and (iii) if applicable, 
the successor(s) or assignee(s) of such Person. 

“Ponzi Scheme” shall mean the financial scheme perpetrated by Randall, which 
had the characteristics of a Ponzi scheme, and was perpetrated through the Randall 
Enterprise with the assistance and facilitation of the Facilitators, as described more fully 
herein.   

 
 “Priority Tax Claims” shall mean any Claim of a Governmental Unit entitled to 

priority under Section 507(a)(8) of the Bankruptcy Code. 

“Priority Unsecured Claims” shall mean any Claim entitled to priority under 
Section 507(a) of the Bankruptcy Code, other than Priority Tax Claims and 
Administrative Expense Claims. 

“Private Actions Trust” shall mean the trust established on the Effective Date 
pursuant to Section 6.9 of the Plan. 
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“Private Actions Trust Agreement” shall mean the Randall Victims Private 

Actions Trust Agreement to be executed as of the Effective Date establishing the Private 
Actions Trust pursuant to the Plan.  A copy of the Private Actions Trust Agreement is 
attached as Exhibit A to the Plan (a copy of the Plan is attached as Exhibit 1 to this 
Disclosure Statement). 

   
“Private Actions Trust Election” means the irrevocable election of a Victim to 

assign his or her Victim Causes of Action to the Private Actions Trust, such election 
being evidenced (i) on the Victim’s Ballot for his or her Class 17 Allowed Victim Claim, 
or (ii) in a writing filed with the Private Actions Trustee on or before the date that is sixty 
(60) calendar days after the Effective Date;  provided, that the Private Actions Trustee, in 
his or her sole discretion, may choose to allow a Victim to make a Private Actions Trust 
Election after this deadline. 

    
“Private Actions Trust Participating Creditors” and “Private Actions Trust 

Beneficiaries” mean those Victims who have made Private Actions Trust Elections and 
have thereby assigned their Victim Causes of Action to the Private Action Trust.  

    
“Private Actions Trustee” means the trustee of the Private Actions Trust and any 

subsequent trustee of the Private Actions Trust.  The Trustee will be the initial trustee of 
the Private Actions Trust. 

   
“Professionals” shall mean (i) the Trustee, or (ii) those Persons employed 

pursuant to an order of the Bankruptcy Court in accordance with Sections 327 and 1103 
of the Bankruptcy Code and to be compensated for services pursuant to Sections 327, 
328, 329, 330, 331 and 503 of the Bankruptcy Code. 

“Professional Administrative Expense Claim Bar Date” shall have the meaning 
attributed to this phrase in Section 5.2(d)(ii) of the Plan.   

“Randall” shall mean Dee Allen Randall, an individual. 

“Randall Bankruptcy Case” shall mean the Chapter 11 bankruptcy case 
commenced by Randall on the Randall Petition Date under Bankruptcy Case No. 10-
37546. 

“Randall Claim Docket” shall mean the docket showing proofs of Claim filed in 
the Bankruptcy Case under Case No. 10-37546. 

“Randall Enterprise” shall mean Randall, the Corporate Debtors, all subsidiaries 
of the Debtors, all Affiliates of the Debtors (including Strategic Commercial Lending, 
LLC and Fruit Heights Construction, LLC), and/or any entity in which Randall or any of 
the Corporate Debtors held an equity interest. 

“Randall Petition Date” shall mean December 20, 2010. 
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“Ray Quinney Law Firm” shall mean the law firm of Ray Quinney & Nebeker 
P.C., one of the Professionals of the Consolidated Estate, which was approved by the 
Bankruptcy Court on March 26, 2012 pursuant to the Order entered as Docket 573 to 
represent the Trustee and the Consolidated Estate on a contingency fee basis as local 
counsel to the Reid Collins Law Firm in connection with the Estate Litigation Claims 
against Facilitators that the Reid Collins Law Firm will also be handling on a contingency 
fee basis.  The Ray Quinney Law Firm also represents the Trustee and the Consolidated 
Estate, on an hourly basis, as general litigation and bankruptcy counsel on matters not 
related to the Estate Litigation Claims against Facilitators.  

“Reid Collins Law Firm” shall mean the law firm of Reid Collins & Tsai, LLP, 
which was approved by the Bankruptcy Court on March 26, 2012 pursuant to the Order 
entered as Docket 574 to act as special litigation counsel for the Trustee and the 
Consolidated Estate on a contingency fee basis in connection with the Estate Litigation 
Claims against Facilitators.    

“Restitution” shall mean any Cash payments to be made by Randall or by the 
Insurance Agents or by any other Persons for the benefit of Victims as ordered by any 
state or federal court or as required by any Governmental Unit, including those required 
by any Governmental Unit in connection with any settlements by such Governmental 
Unit with the parties required to make the Restitution payments.  

“Rising Tide Distribution Method” shall mean the method of distribution to be 
applied by the Trustee for the distribution of Victim Funds to holders of Allowed Victim 
Claims.  The Rising Tide Distribution Method shall govern all Victim Claims under the 
Plan, even if the amount asserted for any Victim Claim in its corresponding Victim Proof 
of Claim or in the Schedules or otherwise exceeds the Victim Net Claim Amount for such 
Victim Claim.  Under the Rising Tide Distribution Method, Investors who are not 
Winning Investors are allowed to retain the total Withdrawals they have previously 
received (whether such Withdrawals are prepetition Withdrawals or are funds received by 
such Investors from the proceeds of the Trustee’s post-petition sale of properties or from 
post-petition settlements with the Trustee), but their total Withdrawals are subtracted 
from the amount of their Investment to determine their Victim Net Claim Amount as well 
as their initial recovery percentage (rather than their net loss) for distribution purposes.  
Under the Rising Tide Distribution Method, the Investors who previously received 
Withdrawals or prior distributions that resulted in a percentage return of their Investment 
that is less than the percentage return of other Investors will participate in each 
distribution in such amounts as to raise their percentage returns closer to such other 
Investors until all of the Investors have an equal percentage return on their Investment.  
An example of three hypothetical Investors will illustrate the application of the Rising 
Tide Distribution Method.  Investor A invested the Investment amount of $150,000, and 
received Withdrawals of $60,000.  Investor A’s initial recovery percentage is calculated 
at 40% ($60,000 divided by $150,000 = 40%).  Investor B invested the Investment 
amount of $150,000, and received Withdrawals of $30,000.  Investor B’s initial recovery 
percentage is calculated at 20% ($30,000 divided by $150,000 = 20%).  Investor C 
invested the Investment amount of $150,000, but received no Withdrawals.  Investor C’s 
initial recovery percentage is calculated at 0%.  If the Trustee has Victim Funds of 
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$60,000 for his initial distribution of Victim Funds, under the Rising Tide Distribution 
Method, Investor B will receive $15,000 of the Victim Funds, Investor C will receive 
$45,000 of the Victim Funds, and Investor A will receive none of the initial distribution 
of $60,000 of Victim Funds.  Investor A’s recovery percentage is still considered to be 
40% (from Investor A’s prior Withdrawals), Investor B’s recovery percentage will have 
increased to 30% (consisting of Investor B’s prior Withdrawals of $30,000 plus $15,000 
from the initial distribution of Victim Funds, for a total of $45,000 [$45,000 divided by 
$150,000 = 30%]), and Investor C’s recovery percentage will also have increased to 30% 
($45,000 divided by $150,000 = 30%).  The result of the Rising Tide Distribution 
Method is to raise the recovery percentages of Investor B and Investor C as close to the 
recovery percentage of Investor A as possible, with the Trustee applying a consistent 
formula to calculate the Victim Net Claim Amounts for all Victim Claims as well as the 
initial distribution of Victim Funds and all subsequent distributions of Victim Funds, 
giving distribution preference to those holders of Allowed Victim Claims who received 
no Withdrawals or small Withdrawals (i.e., little or no return of their Investment) over 
other holders of Allowed Victim Claims who received larger Withdrawals (i.e., larger 
distributions of their Investment), either prior to the Petition Date or through post-petition 
payments on their Allowed Victim Claims.  Investor A will participate in subsequent 
distributions of Victim Funds only at such time as the recovery percentages of Investor B 
and Investor C have reached 40%, the same initial recovery percentage for Investor A.  
At such time that the recovery percentages for Investor A, Investor B and Investor C have 
become equalized through distributions of Victim Funds, then each of Investor A, 
Investor B and Investor C will share prorata in all subsequent distributions of Victim 
Funds.      

“Rule 3018(a) Motion” shall have the meaning outlined in Section 5.54 of this 
Disclosure Statement.   

“Sandy Office Building Property” means the real property located at 
approximately 9890 South 300 West in Sandy, Utah, that on the Corporate Debtors 
Petition Date was owned by Horizon Financial.       

“Schedules” shall mean the various statements and schedules of assets and 
liabilities filed by the Debtors under Section 521 of the Bankruptcy Code and Bankruptcy 
Rule 1007, as such schedules have been or may be supplemented or amended from time 
to time. 

“Scheme” shall mean the financial scheme perpetrated by Randall, which had the 
characteristics of a Ponzi scheme, and was perpetrated through the Randall Enterprise 
with the assistance and facilitation of the Facilitators, as described more fully herein.   

 “Secured Claim” shall mean any Claim that is secured by a Lien on Collateral to 
the extent of the value of such Collateral, as determined in accordance with Section 
506(a) of the Bankruptcy Code, or, in the event that such Claim is a claim of setoff under 
Section 553 of the Bankruptcy Code, to the extent of such setoff. 
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“Small Payment Reserve” shall have the meaning outlined in Section 7.5(c) of the 
Plan. 

 
“Sunset Property” means collectively the three parcels of real property located at 

approximately 124 West 800 North, 116 West 800 North, and 78 West 800 North in 
Sunset, Utah, that on the Randall Petition Date were owned by Horizon Mortgage (an 
undivided 50% interest in the 124 West 800 North Parcel and an undivided 50% interest 
in the 116 West 800 North Parcel), Danita Hooper (an undivided 50% interest in the 124 
West 800 North Parcel and an undivided 50% interest in the 116 West 800 North Parcel), 
and Randall (100% of the interests in the 78 West 800 North Parcel).   

“Terminated Policy” shall mean a Policy held at any time by a Policyholder that 
has been terminated and/or is no longer in force, excluding a Policy on which a death 
benefit has previously been paid or is due and payable as of the Effective Date. 

 “Thompsons” shall mean Leland Thompson and Phyllis Thompson, who were 
Investors. 

“Trustee” shall mean Gil A. Miller in his capacity as Chapter 11 Trustee of the 
Debtors, in his capacity as liquidating trustee under the Plan, and/or in his capacity as the 
initial trustee of the Private Actions Trust. 

“Union Central” shall mean each, any or all of the following: Union Central Life 
Insurance Company, Ameritas Life Insurance Company, Ameritas Mutual Holding 
Company, and all Affiliates, officers, directors, agents, attorneys and employees of the 
foregoing companies.  

“United States” shall mean the United States of America. 

“Victim Causes of Action” shall mean Causes of Action of a Victim against 
Union Central, Debtors’ Agents, or any other Facilitator that, prior to the Randall Petition 
Date, acted as an attorney, accountant, auditor, financial advisor for Debtors; such Causes 
of Action shall include those arising out of: (i) the offering, solicitation, promotion, 
servicing, or repayment of a Policy or an Investment by Union Central, Debtors or any 
Debtors’ Agent; (ii) the issuance, repayment, cancellation, extension, conversion, 
exchange, or modification of Notes by the Union Central, Debtors or any Debtors’ Agent; 
(iii) the provision of investment or financial advice or services by Union Central, Debtors 
or any Debtors’ Agent; (iv) other actions of any Debtors’ Agent; and (v) any Terminated 
Policy; provided, however, “Victim Causes of Action” shall not include any right or 
obligation of any Policyholder under any Active Policy.  

“Victim” shall mean an Investor who is not a Winning Investor and who has not 
received Withdrawals in excess of such Victim’s Investment, either from Withdrawals 
prior to the Randall Petition Date or the Corporate Debtors Petition Date, or from 
Withdrawals received from the Consolidated Estate after the Randall Petition Date or the 
Corporate Debtors Petition Date but prior to the Effective Date. 
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“Victim Claim” shall mean the unsecured non-priority Claim of a Victim, 
including any Deficiency Claim.  The amount of a Victim Claim is limited to the Victim 
Net Claim Amount for that Victim.     

“Victim Funds” shall mean Restitution, if any, plus all Cash of the Consolidated 
Estate, less Cash necessary to fund and/or pay: (i) costs of administration of the 
Consolidated Estate, including any funds necessary to fund settlement agreements 
unrelated to Victim Claims; (ii) Allowed Administrative Expenses Claims; (iii) Allowed 
Priority Tax Claims; (iv) Allowed Secured Claims; (v) Allowed Priority Unsecured 
Claims; (vi) Allowed Non-Investor Trade Creditor Unsecured Claims; (vii) the Disputed 
Claim Reserve; (viii) the Operating Reserve; and (ix) any Small Claim Reserve.  

“Victim Net Claim Amount” shall mean, for the Victim Claim of any particular 
Victim, the difference between the Victim’s total Investment and all Withdrawals 
received by the Victim. 

“Victim Proof of Claim” shall mean a proof of Claim filed by a Victim in the 
Bankruptcy Case and docketed on either the Randall Claim Docket or any of the 
Corporate Debtors Claim Dockets.  Notwithstanding the amount of a Victim Claim 
asserted in any corresponding Victim Proof of Claim, the amount of an Allowed Claim 
for any Victim Claim shall not exceed the Victim Net Claim Amount for such Victim 
Claim.   

“Voting Deadline” shall mean the deadline outlined in Section 9.1 of this 
Disclosure Statement for a Creditor to vote on the Plan (if such Creditor is entitled to vote 
on the Plan).   

“Winning Investor” shall mean an Investor who made an Investment with Randall 
or any of the Corporate Debtors and who received Withdrawals greater than the amount 
of the Investment prior to the Effective Date.   

“Withdrawals” shall mean the total amount of funds received by an Investor from 
or attributable to Randall or from or attributable to any of the Corporate Debtors as a 
result of such Investor’s Investment, regardless of whether such Withdrawals were 
characterized as a repayment or return of the Investment or as an interest payment or as a 
payment of a late fee or as a payment of a commission or any other characterization. 
Withdrawals shall include not only the funds received by an Investor prior to the Randall 
Petition Date or the Corporate Debtors Petition Date, but also any additional funds 
received by an Investor from the Consolidated Estate as a result of the Trustee’s sale of 
any assets (whether assets of the Consolidated Estate or other assets) or from the 
Trustee’s settlement with an Investor with respect to a Secured Claim asserted by an 
Investor against any of the assets of the Consolidated Estate.    

“87 N. Adamswood Property” means the real property located at approximately 
87 North Adamswood in Layton, Utah, that on the Corporate Debtors Petition Date was 
owned by Horizon Mortgage (an undivided 39% interest) and Debbie Noorda, Trustee of 
the 2905 RRR Land Title Trust (an undivided 61% interest).     
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“715-721 N. 400 W. Property” means collectively the real properties located at 
approximately 715 North 400 West and 721 North 400 West in Kaysville, Utah, that on 
the Corporate Debtors Petition Date were owned by Horizon Mortgage (an undivided 
58% interest), Jadrien Marble (an undivided 30% interest), and LeGrande Hafen and 
LuJuanna Hafen (an undivided 12% interest).   

“811 S. Main Property” means the real property located at approximately 811 
South Main in Layton, Utah, that on the Randall Petition Date was owned by Randall (a 
71.9% undivided interest), Conrad O. Taysom (an undivided 12% interest), Steven D. 
Zimmerman (an undivided 9% interest), and Jack David Hatch, Trustee of the Jack David 
Hatch Revocable Trust (an undivided 7.1% interest).   

“990 N. Rainbow Drive Property” means the real property located at 
approximately 990 North Rainbow Drive in Layton, Utah, that on the Randall Petition 
Date was owned by Randall.  

“1072 S. Lloyd Property” means collectively the two parcels of real property 
located at approximately 1072 South Lloyd in Fruit Heights, Utah, that on the Randall 
Petition Date were owned by Randall (“Parcel 1”) and Horizon Financial (“Parcel 2”).   

“1427 W. 1650 N. Property” means collectively the real properties located at 
approximately 1427 West 1650 North in Layton, Utah, that on the Randall Petition Date 
were owned by Horizon Mortgage (Units 101-104, 701-704, 801-804, and 1101-1104) 
and Randall (Units 901-904). 

“1505 N. 1200 W. Property” means the real property located at approximately 
1505 North 1200 West in Layton, Utah, that on the Randall Petition Date was owned by 
Randall (a 98.5% undivided interest) and Metamorphosis (record title to a 1.5% 
undivided interest).   

“1634 N. Angel St. Property” means the real property located at approximately 
1634 North Angel Street in Layton, Utah, that on the Randall Petition Date was owned by 
Randall. 

“2905 RRR Trust” means the 2905 RRR Land Title Trust and its trustee, Debbie 
Noorda, which was an Investor. 

 

SECTION 4.  
 

INTRODUCTION 

  
The Trustee provides the following brief overview of the Debtors and the 

Bankruptcy Case to facilitate an understanding of this Disclosure Statement and the Plan.  
The Trustee was appointed by the Bankruptcy Court as the Chapter 11 Trustee for 
Randall’s Bankruptcy Case on December 10, 2010.  Since that time, the Trustee has been 
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supervising the liquidation of the remaining assets from the Randall Enterprise Scheme.  
The Randall Enterprise Scheme was orchestrated by a single controlling individual, 
Randall, who used his control over the Corporate Debtors to perpetuate the fraudulent 
Scheme while presenting to his Victims and to the general public an air of legitimacy.   
 

The Randall Enterprise was promoted to the public as an integrated real estate 
investment and life insurance business.  Randall began investing in real estate projects in 
Utah, primarily apartment complexes, in the late 1990’s.  In February of 2000, Randall 
was appointed a General Agent of Union Central Life Insurance Company, and he and 
his subagents began soliciting and selling Union Central life insurance products to his 
Victims.  Many of the Victims of the Randall Enterprise were neighbors, acquaintances 
through Randall’s church, or other personal acquaintances of Randall, giving the Randall 
Enterprise the appearance of a typical “affinity” fraudulent scheme. During the course of 
the Randall Enterprise, Randall and his subagents sold approximately 12,300 life 
insurance policies that were underwritten by Union Central.   

 
Many of the Union Central policies that Randall promoted to his Victims were 

very expensive whole life policies requiring large premiums that most Victims could not 
generally afford.  Randall convinced his Victims to “invest” in his real property empire 
(often from their life savings or self-directed retirement funds), promising very high 
returns (typically 12%-15% annually) on their Investments that could be used to pay the 
life insurance premiums.  Randall documented the Investments with Notes and 
prospectuses, which gave the Randall Enterprise a veneer of respectability and 
legitimacy.  However, instead of segregating the investment funds of the Victims and 
using them (as represented to the Victims) to purchase or improve real estate (and usually 
specific real estate projects) or for other projects (the funding of auto loans through 
Horizon Auto, for example), the Randall Enterprise instead commingled funds received 
from the Investors and then used investment funds of newer Victims to pay the promised 
“returns” to earlier Victims.  Furthermore, although Randall represented to his Victims 
that they were investing with a particular Corporate Debtor (Horizon Auto, for example), 
Randall generally commingled funds received and then simply used funds to pay 
obligations of the Corporate Debtors - including “interest” obligations to existing 
Investors – that were most pressing. 

 
From the late 1990’s through the date of the Trustee’s appointment, Randall 

operated the Randall Enterprise with the classic characteristics of a Ponzi scheme.   In 
total, Randall, through the operations of the Randall Enterprise, raised more than $72 
million from defrauded Victims.  As part of the Scheme operated through the Randall 
Enterprise, Randall, either personally or through one of several agents, raised Cash from 
Victims, with such Cash constituting the amount of the Investment of each Victim.  
Typically, in exchange for Cash invested, a Note was issued to the Victim that provided 
for high rates of return, ranging from approximately 12% to 15%.  

   
The Randall Enterprise raised at least $72.0 million from Victims through the 

issuance of and/or renewal of the Notes.  The Randall Enterprise used this Cash to 
purchase, among other things, real and personal property and to pay existing Victims 
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payments which in some cases exceeded the amount of their Investment.  The Randall 
Enterprise also used this Cash to fund automobile loans.  

 
The Corporate Debtors never made a profit with which to pay returns to the 

Victims.  Since at least the late 1990’s, while the operations of the Randall Enterprise 
were continuing, increasing amounts of new Victim Cash were used to pay earlier 
Victims and support the business losses of the Corporate Debtors.  The Corporate 
Debtors were insolvent, and their insolvency increased over time as they took in new 
Victim funds and continued to experience losses from the poor management of their real 
estate assets.   

 
On December 20, 2010, after experiencing extreme financial pressures and 

litigation from disgruntled Victims, Randall filed a personal Chapter 11 bankruptcy 
petition with the Bankruptcy Court under Bankruptcy Case No. 10-37546.  As a debtor in 
possession, Randall continued to control the Corporate Debtors.  The Trustee’s 
subsequent investigation resulted in the conclusion that the Randall Enterprise appears to 
have been operated as one economic unit through significant commingling, disregard for 
corporate formalities and other consolidated entity conduct, as discussed below.  While 
acting as debtor in possession for his personal Chapter 11 case, Randall continued to raise 
Cash from new Victims through the Corporate Debtors that were not yet in bankruptcy.  
For example, Randall raised more than $1.3 million through Horizon Auto during this 
time period, and Randall did not disclose his personal bankruptcy filing to any of these 
new Victims.  The new money was used to pay existing Victims, including Victims who 
invested in Corporate Debtors other than Horizon Auto, and support the continuing 
operating losses of the Randall Enterprise.   

 
The Randall Enterprise finally ran out of new sources of Victim funds several 

months after Randall’s personal bankruptcy filing, and the Corporate Debtors stopped 
making payments to the existing Victims in July of 2011.  The Investments of most of the 
Victims remained unpaid when the Randall Enterprise collapsed and bankruptcy cases 
were filed for the Corporate Debtors in the fall of 2011. 

   
While acting as a debtor in possession of his individual bankruptcy estate, Randall 

made no real effort to reorganize his personal financial affairs.  After the details of 
Randall’s fraudulent Scheme became apparent during his personal bankruptcy Case, the 
United States Trustee filed a motion to convert Randall’s Chapter 11 case to a Chapter 7 
case or, alternatively, to appoint a Chapter 11 trustee.  At the hearing on the United States 
Trustee’s motion on September 28, 2011, Bankruptcy Judge Joel Marker, after hearing 
testimony, determined:  “[W]hat we do have here is a continuing fraud on the public.  
Since he has filed bankruptcy Mr. Randall, by his own testimony, has drawn in to the 
companies, that again he controls exclusively—including Horizon Auto Funding—has 
drawn in another $1.3 million from investors, since he filed bankruptcy, without 
disclosing to them that he has filed bankruptcy.  And then has used the money as he has 
seen fit, including to pay, according to his testimony, payments to a creditor who 
obtained a $2 million consent judgment against him….”   
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In short, Judge Marker at this hearing ruled that there was ample cause for the 
appointment of the Trustee based upon Randall’s fraudulent activities, and Judge Marker 
ordered the immediate appointment of the Trustee, which occurred in the Randall Case 
on September 29, 2011.  On October 12, 2011, after the Trustee had taken over control of 
the operations of the Corporate Debtors, the Trustee caused the Corporate Debtors to also 
file their own Chapter 11 bankruptcy petitions.   

   
After further investigation into the extensive commingling of cash, assets, and 

liabilities between Randall and the Corporate Debtors and other evidence of the Debtors’ 
conduct, the Trustee concluded that the Randall Enterprise had operated as a single 
economic unit.  The Trustee then moved for substantive consolidation of the Debtors, 
which was granted by the Bankruptcy Court pursuant to the Consolidation Order on 
January 27, 2012 [Docket 449], with the bankruptcy cases of the Corporate Debtors being 
substantively consolidated into the Randall Bankruptcy Case under Bankruptcy Case No. 
10-37546.   

 
Exhibit 2 to this Disclosure Statement is a summary of the evidence gathered by 

the Trustee and the Trustee’s Professionals of the extensive commingling of assets and 
the consolidated entity conduct of the Debtors that supported the substantive 
consolidation of the Debtors.  The Trustee’s investigation confirmed that funds were 
commingled and transferred between the various Debtors without regard for any formal 
documentation (such as intercompany promissory notes) or other corporate formalities.  
Rather, the funds were transferred based solely on the cash-flow needs (including the 
need to pay existing Victims their “interest” payments) of the various Debtors.  In many 
instances, certain operational expenses were paid by one of the Corporate Debtors, but 
were not then allocated to the other Corporate Debtors on whose behalf the expenses 
were paid.  Randall controlled he Corporate Debtors and did not observe corporate 
formalities.  The Debtors were operated by the same small group of people headed by 
Randall.  As an example of Randall’s control over the Randall Enterprise, Randall did not 
have a personal bank account, and Randall’s personal expenses were paid by Horizon 
Financial.   

 
Even though Randall’s Victims were told they were investing with a particular 

Corporate Debtor, routinely their Investment Cash was deposited with other Corporate 
Debtors, and their monthly payments were made by other Corporate Debtors.  When 
Randall filed his personal bankruptcy case, he listed many of the real properties acquired 
by the Randall Enterprise as personal assets, even though Horizon Mortgage had listed 
those same properties as its assets on its financial statements and Horizon Mortgage had 
paid the mortgage payments on those real properties.  Horizon Mortgage, which was the 
Corporate Debtor through which the majority of Victims funds were solicited by the 
Randall Enterprise, had a cumulative loss of $33,703,232 from 1996 through 2011, 
experiencing 16 successive years of losses with no positive net income in any of those 16 
years.  Furthermore, even though an Independent Auditor’s Report for Horizon Mortgage 
was issued as of December 31, 2008, stating that Horizon Mortgage’s ability to continue 
as a going concern was doubtful, Randall continued to operate Horizon Mortgage after 
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that time as part of the Randall Enterprise without disclosing Horizon Mortgage’s 
financial losses to existing Victims or new Victims.   

 
Exhibit 3 to this Disclosure Statement is the Affidavit of John H. Curtis dated 

December 12, 2011, which was filed on December 13, 2011, as Docket No. 407 in the 
Bankruptcy Case.  John H. Curtis, who is a CPA and Certified Fraud Examiner, is the 
Trustee’s forensic accountant, and his Affidavit was filed in support of the Trustee’s 
motion for substantive consolidation of the Debtors.  The Affidavit of John H. Curtis and 
attached exhibits provide the back-up support and documentation for the Trustee’s 
evidentiary summary attached as Exhibit 2.   
 

Since his appointment, the Trustee has administered and continues to administer 
the Consolidated Estate in a manner to effectively and efficiently maximize the value of 
all assets for the benefit of Creditors.  When the Trustee was appointed, there was almost 
no money in the Consolidated Estate.  The increasing insolvency of the Corporate 
Debtors had drained their financial resources, and the sources of new Victim funds had 
dried up.  Notwithstanding the scarcity of funds, the Trustee was able to operate the real 
properties owned by the Debtors for approximately nine months until all the real 
properties (and any associated tangible personal property) were either abandoned or sold 
with Bankruptcy Court approval.  Many of the real properties were “underwater” and had 
no equity in them, so these properties were abandoned for foreclosure by their senior 
lienholders.  A list of real properties of the Debtors and their disposition as part of the 
Bankruptcy Case is attached to this Disclosure Statement as Exhibit 4-1.  However, ten 
of the real properties had some equity, and after these properties were sold with Court 
approval, there was approximately $2.2 million of net sale proceeds remaining from the 
sale of these ten properties (plus the sale of unencumbered personal property located at 
one additional real property site) after payment of the first lienholders (if any) on these 
properties, but before any payments of net sale proceeds were made to any of the non-
bankrupt co-owners of some of these properties.  The eleven properties and the amount of 
net sale proceeds for each of the eleven properties are included in the information listed 
on Exhibit 4-2 to this Disclosure Statement, and are summarized on Exhibit 11-2 to this 
Disclosure Statement.   
   

The Trustee is currently holding approximately $2.25 million in Cash.  See, 
Exhibit 11-1 to this Disclosure Statement.  The net proceeds from the sale of the eleven 
real properties (and related personal property), after payment of some settlements related 
to lienholders and co-owners of some of the real properties, make up approximately $1.9 
million of the approximately $2.25 million in Cash currently held by the Consolidated 
Estate.  The remaining balance of the Cash held by the Consolidated Estate has come 
from the Trustee’s pursuit of avoidance and other Estate Litigation Claims being pursued 
by the Trustee for the benefit of the defrauded Victims of the Consolidated Estate.  The 
Trustee has made demand on the fortunate few Randall Enterprise Investors who received 
more from the Ponzi Scheme fraud than they ever invested, demanding that these 
Winning Investors return their “excess” distributions or “net winnings” back to the 
Consolidated Estate.  The Trustee has pursued and is continuing to pursue on behalf of 
the Consolidated Estate the adversary proceedings outlined in Section 7.3 below to 
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recover these “net winnings” from these Winning Investors who received more than they 
invested, and to also recover from other Persons who profited from the fraudulent 
operations of the Randall Enterprise or who received fraudulent transfers.   

 
The Trustee’s investigation has revealed that the ultimate source of the Cash that 

the Trustee is holding on behalf of the Consolidated Estate is the Investment Cash given 
by the defrauded Victims to the Randall Enterprise.  The real properties that were part of 
the Randall Enterprise were held by Horizon Mortgage2 and were purchased from 1999 
to 2008.  The Trustee’s Professionals have analyzed the sources of Cash used to purchase 
these real properties. This analysis is attached to this Disclosure Statement as Exhibit 5.  
The real properties were purchased with Cash from Horizon Mortgage as well as bank 
financing on some of the real properties.  When the real properties were sold in 2012, the 
senior bank financing (if any) on each property was repaid, including unpaid interest, and 
the net proceeds deposited with the Consolidated Estate (including net proceeds claimed 
by the co-owners of some of the real properties) were approximately $2.2 million.  The 
Consolidated Estate’s share of these net proceeds represents a return of the Cash used by 
Horizon Mortgage to purchase and maintain the real properties, after losses resulting 
from the decline in the market values of the real properties. 

 
The analysis in Exhibit 5 to this Disclosure Statement summarizes cash flow 

information from the audited financial statements of Horizon Mortgage for the years 
1999 and 2002 to 2008 (the Trustee’s Professionals have not found the 2001 and 2002 
audited financial statements for Horizon Mortgage, but the Randall Enterprise had little 
real estate acquisition activity during those years).  Exhibit 5 to this Disclosure Statement 
shows that from 1999 to 2008, Horizon Mortgage had negative Cash flow each year from 
operations.  Cash flow from investing activities was also generally negative, even after 
separating out the purchases of real property and equipment for the Randall Enterprise.  
Exhibit 5 to this Disclosure Statement also shows the amount of Horizon Mortgage Cash 
used to purchase real property and equipment from 1999 to 2008, which totaled 
$8,289,059.   

 
Based on the other sources of Cash, Exhibit 5 to this Disclosure Statement shows 

the range between the estimated “minimum” amount of Investor Cash used to purchase 
the real property and equipment of the Randall Enterprise and the estimated “maximum” 
amount of Investor Cash used for those purchases.  That range is between $4.2 million 
(the minimum amount of Investor Cash used to purchase the real properties) to $8.3 
million (the maximum amount of Investor Cash used to purchase the real properties).  
The minimum calculation, while unlikely (the Trustee’s estimate is that more than the 
minimum amount of Investor Cash was actually used to purchase the real properties), 

                                                           
2 Some of the real properties were titled in Randall’s name or other Corporate Debtors.  However, 
for accounting purposes, the real properties were generally recorded and accounted for by the 
Randall Enterprise on the books and records of Horizon Mortgage. 
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assumes that any other available Cash flow was used first to fund real property purchases 
before Investor Cash was used.   

 
For example, in 1999, a total of $2,639,252 of real property and equipment was 

purchased for the Randall Enterprise, and the loan proceeds from Randall Enterprise 
mortgages during 1999 were $1,600,697 (see Exhibit 5, column for 1999 activities).  The 
1999 operations of the Randall Enterprise were operated at a loss, consuming Cash of 
$760,692 in 1999.  In addition, the 1999 investing activities of the Randall Enterprise 
also were operated at a loss, consuming more Cash equal to $1,049,198 in 1999.  The 
defrauded Investors invested a net amount of $2,767,217 into the Randall Enterprise in 
1999.  If you assume that the 1999 operating losses ($760,692) and the 1999 investing 
losses ($1,049,198) were funded from other sources, there was still a minimum of 
$1,038,555 of Investor Cash that was used to purchase the real property and equipment 
acquired by the Randall Enterprise in 1999 (i.e., with 1999 purchases equal to 
$2,639,252, and only $1,600,697 in mortgage proceeds in 1999, and the other operations 
of the Randall Enterprise in 1999 having been operated at a loss, the $1,038,555 
difference [$2,639,252 - $1,600,697 = $1,038,555] could only have come from the net 
proceeds from Investor Cash).   Almost each successive year shows a similar story, and 
cumulatively, as a minimum amount, $4,222,939 of Investor Cash was used from 1992 
through 2008 to purchase the real properties and equipment acquired by the Randall 
Enterprise.   

 
Alternatively, if you assume that the $1,600,697 in mortgage proceeds in 1999 

were used to subsidize the 1999 operating losses and investing losses rather than to 
acquire new real properties and equipment, then the entire $2,639,252 in 1999 purchases 
of real properties and equipment for the Randall Enterprise were funded by Investor Cash 
(i.e., the maximum amount funded in 1999 by Investor Cash for the acquisition of new 
real properties and equipment was the $2,639,252 in Investor Cash for that year).  Under 
this alternative methodology, a maximum amount of $8,289,059 in Investor Cash was 
used from 1999 through 2008 to purchase the real properties and equipment acquired by 
the Randall Enterprise.    

 
Exhibit 5 to this Disclosure Statement demonstrates the Randall Enterprise’s 

dependence on the incoming flow of new Investor Cash to maintain the ongoing fraud.  
The new Investor Cash almost entirely funded the real property and equipment purchases 
for the Randall Enterprise as well as operating losses and investing activities.  The net 
Cash proceeds from the sale of the Randall Enterprises’ real properties in 2012 are 
traceable as the “return” of the Investor Cash used to purchase those real properties.  In 
fact, the approximately $2 million in net Cash proceeds from the sale of Randall 
Enterprise real properties is significantly less than the minimum of $4,222,939 of 
Investor Cash used to fund the purchase of such real properties. 

 
Exhibit 6 to this Disclosure Statement includes charts that summarize the cash 

flow of Horizon Mortgage from 2002 to 2008, showing the overwhelming dependence of 
the Randall Enterprise on new Investor Cash and the use of the same to fund payments to 
earlier Investors and to cover operating and investing activity losses.  Not only does 
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Exhibit 6 demonstrate that the Randall Enterprise exhibited the classic characteristics of 
a Ponzi scheme, but Exhibit 6 also demonstrates that the funds being held by the 
Consolidated Estate for future distribution to the defrauded Victims were generated from 
and are traceable to the funds invested by these same defrauded Victims.   

 
In summary, the results of the Trustee’s investigation have demonstrated, at least 

in the Trustee’s view, that the Randall Enterprise had the characteristics of a Ponzi 
scheme since the late 1990’s, the time period when the Randall Enterprise acquired its 
real properties.  During that same time period, the operations and the investing activities 
of the Randall Enterprise were being managed at a loss, and the Cash from the funded 
amounts of the mortgage loans taken out the Randall Enterprise was not large enough to 
have paid for the acquired real properties, so the balance of the Cash used to acquire 
those real properties naturally came from the invested Cash of the defrauded Victims.   

 
As part of his duties in this Bankruptcy Case, and following the Trustee’s 

investigation of the activities of the Debtors as outlined above, the Trustee formulated the 
proposed Plan attached to this Disclosure Statement as Exhibit 1.  The Trustee maintains 
that the proposed Plan is the most effective means for administering and distributing 
assets of the Consolidated Estate in a timely fashion for the benefit of all Creditors.  
Among other things, the Plan provides (a) a means for making the most fair and equitable 
distribution to Victims of the Cash that the Trustee has obtained to date in administering 
and liquidating the Consolidated Estate, including Cash obtained as a result of demands 
or suits against Winning Investors, (b) a method to avoid potential actions by federal or 
state authorities that could result in a reduced return to Victims as a result of piecemeal 
marshaling and distribution of assets, (c) efficient and cost-effective administration of the 
Consolidated Estate after the entry of the Confirmation Order, and (d) creation of a 
mechanism through the Private Actions Trust for Victims to pursue their Victim Causes 
of Action against Facilitators for the Facilitators’ roles in assisting or perpetuating the 
Scheme through the Randall Enterprise. 
     
 As discussed in greater detail in Section 8 of this Disclosure Statement, the 
Bankruptcy Case will likely be converted to a case under Chapter 7 if Creditors entitled 
to vote for the Plan choose not to accept it.  While conversion to Chapter 7 would - like 
the proposed Plan – provide a process to complete the liquidation of the Consolidated 
Estate’s assets, a conversion may result in a delay of distribution of Cash to holders of 
Allowed Claims and additional administrative expense.  Conversion also would likely 
remove any ability of Victims to assign their Victim Causes of Action to the Private 
Actions Trust, meaning that Victims would need to assert their Victim Causes of Action 
individually.  The Trustee believes it likely that few, if any, Victims would elect to 
pursue their Victim Causes of Action individually.  For these reasons, the Trustee urges 
Creditors to accept the Plan. 
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SECTION 5.  
 

SUMMARY OF PLAN AND TREATMENT OF 
ALLOWED CLAIMS AND INTERESTS 

5.1 Introduction 

 This summary of the Plan is qualified in its entirety by reference to the Plan, a 
copy of which is attached as Exhibit 1 to this Disclosure Statement.  You are encouraged 
to read the Plan in its entirety.  In general, the Plan provides for the Trustee’s continued 
liquidation of the property of the Consolidated Estate.  In addition, the Plan provides for 
the treatment of Claims and Equity Interests, as more fully discussed below, and 
establishes the Rising Tide Distribution Method for distributions to the holders of Class 
17 Victim Claims, as described in the Plan and in this Disclosure Statement.  Finally, the 
Plan establishes the mechanism for creation of the Private Actions Trust, and for the 
assignment of Victim Causes of Action to the Private Actions Trust so that these claims 
can be pursued on an aggregate basis. 
   

5.2 Post-Confirmation Administration and the Effective Date 

As discussed in further detail in Article VI of the Plan, upon Confirmation of the 
Plan, the Trustee will retain any and all property of the Consolidated Estate, including but 
not limited to Claims and Causes of Action, and the Trustee will administer the 
Consolidated Estate in accordance with the Plan for the benefit of the Consolidated 
Estate.  Such administration will include completing the orderly liquidation of the 
property of the Consolidated Estate consistent with the terms of the Plan, making 
distributions as provided for by the Plan, and organizing and operating the Private Action 
Trust for the Private Action Trust Beneficiaries.  The Bankruptcy Court will retain 
exclusive jurisdiction over all matters arising out of and related to the Bankruptcy Case, 
the assets and liabilities of the Consolidated Estate, and the Plan to the fullest extent 
permitted by law, as more fully set forth in Article X of the Plan. 

 
If the Court confirms the Plan, and in the absence of any applicable stay, and if all 

other conditions set forth in the Plan are satisfied, the Plan will take effect on the 
Effective Date, which is the later of: (i) 30 days after the Confirmation Date, or (ii) the 
day on which all conditions to consummation of the Plan as set forth in Section 9.1 of the 
Plan have been satisfied or waived.  Notice of the Effective Date of the confirmed Plan 
will be filed with the Bankruptcy Court and provided to each holder of a Claim. 

 
5.3 Treatment of Unclassified Claims and Applicable Claims Bar Dates 

The Plan addresses certain unclassified Claims for which treatment is mandated 
under the Bankruptcy Code.  These types of Claims include Administrative Expense 
Claims under Sections 503(b) and 507(a)(1) of the Bankruptcy Code, and Priority Tax 
Claims under Section 507(a)(8) of the Bankruptcy Code.  Unclassified Claims are not 
considered impaired, and holders of these Claims do not vote on the Plan because they 
are automatically entitled to specific treatment as set forth in the Bankruptcy Code.  As 
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such, the Trustee has not placed the following Claims in a Class, and a description and 
the respective treatment of these unclassified Claims in the Plan as required under the 
Bankruptcy Code is set forth below.   

 
 5.3.1 Administrative Expense Claims - General 

Administrative Expense Claims are Claims for the costs or expenses of 
administering the Debtors’ Bankruptcy Case and the assets of the Consolidated Estate, 
including the costs of the Trustee and his Professionals.  Such Claims are allowed under 
Section 503(b)(3) of the Bankruptcy Code and afforded priority under Section 507 of the 
Bankruptcy Code.   

 
Other than the Claims of Professionals which are provided for below, the Trustee 

is not aware of any Administrative Expense Claims.  A summary of incurred but unpaid 
Administrative Expense Claims of Professionals and estimated Administrative Expense 
Claims of Professionals through the Effective Date is attached as Exhibit 7  to this 
Disclosure Statement.  Treatment of Allowed Administrative Expense Claims is set forth 
in Article V of the Plan, and a summary of such treatment is set forth in the chart in 
Section 5.3.4 below. 

   
  5.3.2 Deadlines for Filing Certain Administrative Expense Claims 

 To facilitate a timely and efficient administration of the Consolidated Estate, the 
Plan requires the holders of certain types of Administrative Expense Claims to be filed by 
the following deadlines.  
  
   5.3.2(i)  Administrative Expense Claims Bar Date -   
     Non-Professional Claims 
 
 To the extent that Administrative Expense Claims are asserted by Persons other 
than Professionals, requests for payment of Administrative Expense Claims must be filed 
and served on the Trustee and the United States Trustee no later than thirty (30) days 
after the Effective Date, which shall be the “Administrative Expense Claim Bar Date.”  
Any holder of an Administrative Expense Claim to whom the Administrative Expense 
Claim Bar Date applies who fails to file a request seeking to have its Claim allowed on 
or before said Bar Date shall be forever barred from seeking the allowance of its 
Administrative Expense Claim or any other Claim, and the Trustee, the Debtors and the 
Consolidated Estate shall be discharged of any obligation on such Claim or any other 
Claim related to the Administrative Expense Claim. 
   
   5.3.2(ii)  Professional Administrative Expense Claim   
           Bar Date  

 All Professionals requesting compensation or reimbursement of expenses under 
Sections 327, 328, 330, 331 and 503(b) of the Bankruptcy Code for services rendered 
before the Effective Date shall file with the Court and serve on the Trustee and the United 
States Trustee an application for final allowance of compensation and reimbursement of 

Case 10-37546    Doc 1174    Filed 07/02/13    Entered 07/02/13 15:33:09    Desc Main
 Document      Page 37 of 73



34 
 

expenses no later than sixty (60) days after the Effective Date, which shall be the 
“Professional Administrative Expense Claim Bar Date.”  Any Professional who fails to 
file a request seeking to have its Claim allowed on or before said Bar Date shall be 
forever barred from seeking the allowance of its Administrative Expense Claim or any 
other Claim, and the Trustee, the Debtors and the Consolidated Estate shall be 
discharged of any obligation on such Claim or any other Claim related to such 
Professional’s Administrative Expense Claim. 
   
  5.3.3  Priority Tax Claims 

 A Priority Tax Claim is that portion of any Claim of a Governmental Unit for 
unpaid taxes which is entitled to priority under Section 507(a)(8) of the Bankruptcy 
Code.  Treatment of Allowed Priority Tax Claims, if any, is set forth in Article V of the 
Plan, and a summary of such treatment is set forth in the chart in Section 5.3.4 below.   

 
Exhibit 8 to this Disclosure Statement is a copy of Claim No. 7-5 that was filed 

by the IRS on April 9, 2013 in the Bankruptcy Case.  Claim No. 7-5 asserts the unsecured 
IRS Priority Tax Claim (on a consolidated basis) against the Consolidated Estate of 
$933,850.56, and the IRS’s additional unsecured general claim (on a consolidated basis) 
against the Consolidated Estate of $211,622.85.  The IRS asserts that the majority of the 
IRS’s claims are for unpaid payroll taxes that Randall failed to remit to the IRS and 
associated penalties and interest, which gives rise to the IRS’s unsecured priority claim of 
$933,850.56.  The Trustee has requested that the IRS subordinate the unsecured IRS 
Priority Tax Claim and the IRS’s additional unsecured general claim to the payment of 
the Class 17 Victim Claims.  

 
The Trustee has estimated the Allowed amount of the Class 16 Non-Investor 

Trade Creditor Unsecured Claims (not including the IRS’s unsecured general claim of 
$211,622.85) will be only approximately $55,000, as itemized in Exhibit B to the Plan 
(which is Exhibit 1 to this Disclosure Statement).  The Plan proposes, as a matter of 
convenience, that the holders of the Class 16 Non-Investor Trade Creditor Unsecured 
Claims be paid 10% of their Claims upon confirmation of the Plan, which would result in 
a payment on these Claims of approximately $5,500 in total.   As stated above, the 
Trustee has also requested that the IRS subordinate its IRS Priority Tax Claim and its 
additional unsecured general claim to the payment of the Class 16 Non-Investor Trade 
Creditor Unsecured Claims.   

 
The Trustee’s investigation reveals that the Randall Enterprise had various 

employees that were hired to both manage and operate the real properties and other 
purported business operations (i.e., overseeing the Horizon Auto loan program, 
accounting for Victim money and paying Victims).  Since the Randall Enterprise did not 
generate sufficient revenue to cover operating expenses, including payroll, it necessarily 
follows that most of the payroll was funded by Cash raised from Victims.  Because it 
appears to the Trustee that the source of the payroll for the Randall Enterprise came from 
the Cash of the defrauded Victims, the Trustee has proposed to the IRS that subordination 
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by the IRS would be an equitable way to return a portion of the Victims’ Investment 
funds back to the Victims.   

 
If the IRS agrees to the Trustee’s subordination proposal, the return to the Class 

17 Victims from the assets of the Consolidated Estate will be significantly enhanced.  If 
the IRS does not agree to the Trustee’s subordination proposal, and the IRS Claims are 
Allowed in the amounts and with the priority asserted by the IRS, the return to the Class 
17 Victims from the assets of the Consolidated Estate likely will be minimal.   

 
  5.3.4 Summary of Treatment of Unclassified Claims 

 The following is a general summary of the treatment of unclassified Claims in the 
Plan:   
 

Type of Claim Treatment Estimated 
Distribution 
Percentage 

Administrative 
Expense Claims 
(Plan, Art. V, § 5.2) 

Except as otherwise agreed to by the 
Trustee and the holder of an Allowed 
Administrative Expense Claim, each 
such holder shall be paid in full in Cash 
on the later of: (i) the Effective Date, or 
(ii) within 5 Business Days of the date 
such Administrative Expense Claim 
becomes an Allowed Administrative 
Expense Claim.   

100% 

Priority Tax Claims 
(Plan, Art. V, § 5.3) 

At the sole election of the Trustee, the 
holder of  Allowed Priority Tax Claims 
shall be paid either (i) upon such terms 
as may be agreed to between the Trustee 
and such holder of an Allowed Priority 
Tax Claim, (ii) in full in Cash on the 
later of the Effective Date or within 5 
Business Days of the date that such 
Allowed Priority Tax Claim becomes 
and Allowed Priority Tax Claim, or (iii) 
in deferred Cash payments to be agreed 
upon by the Trustee and the holder of 
the Allowed Priority Tax Claim, not to 
exceed a period of 5 years after the 
Randall Petition Date.   The Trustee has 
requested that the IRS agree to different 
treatment of the IRS Priority Tax Claim 
than the options outlined above.  The 
IRS has agreed that the Trustee may 
hold the amount of the IRS Priority Tax 

To the extent any 
Allowed Priority Tax 
Claims exist, and 
barring an agreement 
from the IRS on 
subordination, 100% 
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Claim in reserve until after the IRS has 
made a final determination on the 
Trustee’s request for subordination by 
the IRS.  Therefore, no payments on the 
IRS Priority Tax Claim will be made 
until after such final determination by 
the IRS is made and has been 
communicated to the Trustee, and after 
the 60 Business Days deadline for any 
objection by the Trustee to the IRS 
Priority Tax Claim. Once such final 
determination by the United States has 
been made, then the treatment of the 
IRS Priority Tax Claim shall be as 
follows:  (i) the IRS Priority Tax Claim 
shall be treated upon such terms as may 
be agreed to between the Trustee and 
the IRS, (ii) the IRS Priority Tax Claim 
shall be paid in full in Cash within five 
(5) Business Days of the date that the 
IRS Priority Tax Claim becomes an 
Allowed Priority Tax Claim, and if the 
Trustee does not object to the IRS 
Priority Tax Claim within the 60 
Business Days deadline, the IRS Priority 
Tax Claim shall be deemed to be an 
Allowed Priority Tax Claim upon the 
expiration of such deadline, or (iii) the 
IRS Priority Tax Claim shall be paid in 
deferred Cash payments to be agreed 
upon by the Trustee and the IRS after 
the IRS Priority Tax Claim becomes an 
Allowed Priority Tax Claim (consistent 
with the 60 Business Days deadline for 
any objection by the Trustee to the IRS 
Priority Tax Claim), not to exceed a 
period of five (5) years after the Randall 
Petition Date. 
 

 
5.4 Treatment of Classified Claims and Equity Interests 

The Plan separately classifies different types of Claims and the Equity Interests in 
accordance with the Bankruptcy Code.  Holders of Claims or Equity Interests in a 
particular Class may or may not be entitled to vote on the Plan, as discussed in further 
detail below.   
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If the Plan is confirmed by the Bankruptcy Court, each holder of a Claim or 
Equity Interest in a particular Class will receive the same treatment as the other holders 
of Claims or Equity Interests in that Class, whether or not such holder voted to accept the 
Plan.  Moreover, upon confirmation, the Plan will be binding on all Creditors and Equity 
Interest holders, regardless of whether such Creditors or Equity Interest holders voted to 
accept the Plan.  Such treatment will be in full satisfaction, release and discharge of such 
holder’s respective Claim against and Equity Interest in the Debtors, except as otherwise 
provided in the Plan.  Inclusion in a Class, however, does not preclude holders of 
Allowed Claims in that Class from agreeing to, or accepting less favorable treatment by 
settlement or otherwise.  

 
 5.4.1 Classes 1 – 14:  Allowed Secured Claims 
 
Classes 1 through 14 consist of all Allowed Secured Claims on the various real 

properties of the Consolidated Estate for which there were net sale proceeds after such 
properties were sold by the Trustee.  Secured Claims are Claims against the Consolidated 
Estate to the extent of the value of any interest in the property of the Consolidated Estate 
securing such Claim.   

 
The non-Investor first priority Liens on the Debtors’ real properties were paid off 

in connection with the sales of the Debtors’ real properties, as outlined in Exhibit 4-2 to 
this Disclosure Statement.  A summary of the additional Secured Claims that have been 
asserted against the Consolidated Estate, including the Trustee’s estimate of the amounts 
for corresponding Allowed Secured Claims and a description of Disputed Secured 
Claims, is attached as Exhibit 9 to this Disclosure Statement.  The Trustee currently 
estimates that the Allowed Secured Claims for the junior Liens on the Debtors’ real 
properties (including the Allowed Secured Claims for junior Liens that have already been 
paid by the Trustee pursuant settlement agreements that have been approved by Final 
Orders of the Bankruptcy Court) will be in the amount of $776,112.03, and the amount of 
the Disputed Secured Claims is approximately $402,123.69.   The treatment of Allowed 
Secured Claims under the Plan is set forth in Section 2.1 of the Plan, and a summary of 
such treatment is set forth in the chart in Section 5.4.6 below.  

  
 5.4.2 Class 2 - Priority Unsecured Claims 

Class 2 consists of all Allowed Priority Unsecured Claims.  With the exception of 
unclassified Administrative Expense Claims, and the exception of the Priority Tax 
Claims discussed in Section 5.3 above, Priority Unsecured Claims are Claims against the 
Consolidated Estate entitled to priority of payment pursuant to Section 507(a) of the 
Bankruptcy Code.   

 
At this time, it does not appear that any Priority Unsecured Claims are asserted 

against the Consolidated Estate.  In the event that Priority Unsecured Claims are asserted 
and become Allowed Claims, the treatment thereof under the Plan is set forth in Section 
4.2 of the Plan, and a summary of such treatment is set forth in the chart in Section 5.4.6 
below.   
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 5.4.3 Class 16 – Non-Investor Trade Creditor Unsecured Claims 

Class 16 consists of all Non-Investor Trade Creditor Unsecured Claims.  Such 
Claims are Claims against the Consolidated Estate that are not Secured Claims, Victim 
Claims or Claims that are entitled to priority of payment under Section 507 of the 
Bankruptcy Code.   

 
A summary of Non-Investor Trade Creditor Unsecured Claims that have been 

asserted against the Consolidated Estate is attached as Exhibit B to the Plan (which is 
Exhibit 1 to this Disclosure Statement).  The treatment of Allowed Non-Investor Trade 
Creditor Unsecured Claims, if any, under the Plan is set forth in Section 4.3 of the Plan, 
and a summary of such treatment is set forth in the chart in Section 5.4.6 below.   

 
 5.4.4 Class 17 - Victim Claims 

Class 17 consists of all Allowed Victim Claims.  Such Claims are unsecured, non-
priority Claims of Victims against the Consolidated Estate.  A Victim is an Investor who 
is not a Winning Investor and who has not received Withdrawals in excess of such 
Victim’s Investment, either from Withdrawals prior to the Randall Petition Date or the 
Corporate Debtors Petition Date, or from Withdrawals received from the Consolidated 
Estate after the Randall Petition Date or the Corporate Debtors Petition Date but prior to 
the Effective Date. 3 

 
A summary of the total Victim Claims that have been scheduled in the 

Consolidated Estate’s Schedules (a total of $72,060,695) as well as the Trustee’s estimate 
of the total Allowed Victim Claims against the Consolidated Estate (a total of 
$39,274,000) is attached as Exhibit 10 to this Disclosure Statement.   The treatment of 
Allowed Victim Claims under the Plan is set forth in Section 4.4 of the Plan, and a 
summary of such treatment is set forth in the chart in Section 5.4.6 below.    

 
 
 5.4.5 Class 5 - Equity Interests 

Class 5 consists of all Equity Interests in the Debtors.  A summary of the 
treatment of Equity Interests, to the extent that they exist, is set forth in the chart in 
Section 5.4.6 below.   

 
 5.4.6 Summary of Treatment of Classified Claims and Equity  
  Interests 

 The following is a general summary of the treatment of classified Claims and 
Equity Interests under the Plan:   
                                                           
3  See Definitions Section of this Disclosure Statement and the definitions in the Plan (both 
defining “Victim,” “Winning Investor,” “Withdrawals,” and “Investment”). 
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Type of Claim Treatment Estimated 

Distribution 
Percentage 

Voting Rights 

Classes 1 – 14:   
Secured Claims 
(Plan, Art. IV, § 
4.1) 

The First Lien Holders (the holders 
of the Secured Claims in Classes 
1(A), 2(A), 3(A), 4(A), 6(A), 7(A), 
8(A), 9(A), 9(B), 10(A), 11(A), 
11(B), 11(C), 11(D), 12(A), 13(A), 
and 14(A)) have been Paid in Full 
on all of their Claims against the 
Debtors from the sale proceeds of 
their respective Collateral.  Such 
payments to the First Lien Holders 
are in full satisfaction of their 
Secured Claims and any other 
obligations owed by any of the 
Debtors to the First Lien Holders, 
and the First Lien Holders shall 
have no deficiency Claims or any 
other Claims against the 
Consolidated Estate.  As to the 
holders of Secured Claims other 
than the First Lien Holders, unless 
the Trustee and the holder of any 
other Secured Claim agree to 
different treatment, or unless (with 
respect to any Secured Claim as to 
which the Trustee has filed an 
objection with the Bankruptcy  
Court) there is a Final Order with 
respect to the treatment for such 
Claims, each holder of all other 
Allowed Secured Claims will 
receive Cash in an amount equal to 
such Allowed Secured Claim, 
including any interest thereon 
required to be paid pursuant to 
Section 506(b) of the Bankruptcy 
Code, on the later of the Initial 
Distribution Date and five (5) 
Business Days of the date such 
Secured Claim becomes an Allowed 
Secured Claim, or as soon thereafter 
as is practicable.  For those Allowed 
Secured Claims that were secured 

Holders of 
Allowed 
Secured 
Claims will 
be paid  
100% of 
their 
Allowed 
Secured 
Claims.  

The Allowed 
Secured 
Claims in 
these Classes 
are unimpaired 
and, therefore, 
holders of 
such Allowed 
Secured 
Claims are 
presumed to 
vote in favor 
of the Plan.  
Accordingly, 
their votes for 
or against the 
Plan will not 
be solicited by 
the Trustee.  
To the extent 
that the unpaid 
deficiency 
balance of an 
asserted 
Secured Claim 
is Allowed as 
an Allowed 
Victim Claim 
or as an 
Allowed Non-
Investor Trade 
Creditor 
Unsecured 
Claim as 
outlined in 
Section 4.1(c) 
of the Plan, the 
holder of such 
Allowed Non-
Investor Trade 
Creditor 
Unsecured 
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Type of Claim Treatment Estimated 
Distribution 
Percentage 

Voting Rights 

by Collateral on multiple real 
properties, the holders of such 
Allowed Secured Claims shall only 
receive one satisfaction of their 
Allowed Secured Claims, and the 
Trustee shall retain the discretion to 
determine which proceeds from 
which real properties secured by 
such Allowed Secured Claims will 
be used to satisfy such Allowed 
Secured Claims in full.  To the 
extent that the proceeds from the 
sale of the Collateral securing any 
asserted Secured Claim are 
insufficient to pay any portion or all 
of such asserted Secured Claim, 
after the priority of such asserted 
Secured Claim to the sale proceeds 
has been determined, the unpaid 
deficiency balance of such asserted 
Secured Claim shall not be Allowed 
as a Secured Claim, but such 
Deficiency Claim shall be Allowed 
as an Allowed Victim Claim (but 
only if the holder of such asserted 
Secured Claim is also a Victim) or 
otherwise as a Non-Investor Trade 
Creditor Unsecured Claim, to the 
extent that the Trustee has not 
otherwise objected to such 
Deficiency Claim. 
 

Claim or such 
Allowed 
Victim Claim 
(as the case 
may be) will 
be entitled to 
vote for or 
against the 
Plan as part of 
Class 16 or as 
part of Class 
17 (as the case 
may be). 

Class 15 - 
Priority 
Unsecured 
Claims 
(Plan, Art. IV, § 
4.2) 

Unless the Trustee and the holder of 
such Claim agree to different 
treatment, each holder of an 
Allowed Priority Unsecured Claim, 
if any, will be paid in full on the 
later of (i) the Effective Date, or (ii) 
within 5 Business Days of the date 
that the holder’s Priority Tax Claim 
is an Allowed Claim.  

To the extent 
any Allowed 
Priority 
Unsecured 
Claims exist 
and are not 
subordinated, 
100% 

Unimpaired -  
Deemed to 
accept the Plan 
and no right to 
vote. 
 
Holders of 
Claims in this 
Class will not 
be solicited to 
vote on the 
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Type of Claim Treatment Estimated 
Distribution 
Percentage 

Voting Rights 

Plan as their 
respective 
Claims, if any, 
are unimpaired 
and, therefore, 
they are 
presumed to 
vote in favor 
of the Plan. 

Class 16 – Non-
Investor Trade 
Creditor 
Unsecured 
Claims   
(Plan, Art. IV, § 
4.3) 
 

Unless the Trustee and the holder of 
such Claim agree to different 
treatment, each holder of an 
Allowed Non-Investor Trade 
Creditor Unsecured Claim, if any, 
will be paid 10% of the Allowed 
Claim on the later of (i) the 
Effective Date, or (ii) within 5 
Business Days of the date that the 
holder’s Non-Investor Trade 
Creditor Unsecured Claim is an 
Allowed Claim, in full satisfaction 
of such Allowed Claim. 
  

10% Impaired -   
Right to Vote. 

Class 17 - 
Victim Claims  
(Plan, Art. IV, § 
4.4) 
 

Each holder of an Allowed Victim 
Claim shall be paid from the Victim 
Funds as follows:  
(i) on the Initial Distribution Date, 
such holder will receive a 
distribution of available Victim 
Funds pursuant to the Rising Tide 
Distribution Method; and (ii) any 
subsequent distribution on account 
of Allowed Victim Claims will be 
made, when appropriate in the 
Trustee’s sole discretion, using the 
same Rising Tide Distribution 
Method.  In addition, each holder of 
an Allowed Victim Claim that has 

0-5%4 Impaired -   
Right to Vote. 

                                                           
4    The distribution percentage to Class 17 Victim Claims will largely be dependent on whether 

or not the IRS agrees to subordinate its Claims against the Consolidated Estate.  See Sections 
2.8 and 5.33 of this Disclosure Statement for the Trustee’s description of the IRS Claims and 
the Trustee’s request that the IRS subordinate its Claims.   
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Type of Claim Treatment Estimated 
Distribution 
Percentage 

Voting Rights 

made a timely Private Actions Trust 
Election and thereby assigned his or 
her Victim Causes of Action to the 
Private Actions Trust shall receive 
outside of the Plan the additional 
distributions (if any) to which such 
holder of any Allowed Victim 
Claim becomes entitled pursuant to 
the terms of the Private Actions 
Trust. 

Class 18 - 
Equity Interests 
(Plan, Art. IV, § 
4.5) 

Any and all Equity Interests shall be 
cancelled on the Effective Date, and 
holders of Equity Interests will 
neither receive nor retain any 
property under the Plan.  However, 
to the extent that there is any 
personal property of Randall listed 
on the Randall Statements and 
Schedules that has not been 
administered as of the Final Decree, 
such property shall be deemed to be 
revested in Randall as of the date of 
the Final Decree. 

0.0% Deemed to 
reject Plan – 
no right to 
vote.   
 
Accordingly, 
their votes for 
or against the 
Plan will not 
be solicited by 
the Trustee. 

 
 Please note that, with the exception of the 0.0% distribution to holders of Equity 
Interests who will receive no distribution under the Plan, the “Estimated Distribution 
Percentage” set forth in the table above is merely a forecast of the range of anticipated 
distributions to holders of Allowed Claims under the Plan.  Like any forecast, it is only an 
estimate based on currently available information.  This forecast does not reflect any 
guaranteed distributions, and actual distributions to Creditors may vary greatly from the 
forecasts contained in this Disclosure Statement.  Distributions to Class 17, for example, 
could be zero. 
 

5.5 Treatment of Victims 

 Exhibit 10 to this Disclosure Statement is a summary of the total Victim Claims 
that have been scheduled in the Consolidated Estate’s Schedules (a total of $72,060,695) 
as well as the Trustee’s estimate of the Allowed Victim Claims against the Consolidated 
Estate (a total of $39,274,000).  The vast majority of Claims against the Consolidated 
Estate are Victim Claims.  The Claims of the Victims are the Claims of the Investors who 
gave Cash to one or more of the Debtors based on promises of high returns, and who 
have not received Withdrawals in excess of such Victim’s Investment, either from 
Withdrawals received prior to the Randall Petition Date or the Corporate Debtors Petition 
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Date, or from Withdrawals received from the Consolidated Estate prior to the Effective 
Date.  While the Claims of Victims are treated in the Plan, Investors who are Winning 
Investors (i.e., Investors who received Withdrawals greater than the amount of their 
Investment prior to the Effective Date) are not treated as Creditors under the Plan because 
they do not have an Allowed Claim.  A discussion of the distinction between the 
treatment of Winning Investors and Investors who are Victims under the Plan is set forth 
in Sections 5.5.1 and 5.5.2 below. 
 
  5.5.1 Winning Investors – Not Creditors under the Plan - No 
Distribution 
 
 Not all of the Investors who gave Cash to one or more of the Debtors are Victims 
who are treated as Creditors under the Plan.  Some of the Investors in the Randall 
Enterprise ended up being Winning Investors who received Withdrawals prior to the 
Effective Date in excess of their Investments.  Withdrawals include all Cash or other 
funds received by an Investor as a result of such Investor’s Investment, whether such 
payments were characterized as a repayment or return of the principal amount of the 
Investment or an interest payment or a late fee or a commission or any other 
characterization.  Winning Investors do not have Allowed Claims, and they are not 
Creditors of the Consolidated Estate, and such Winning Investors will not vote on or 
receive any distribution under the Plan.  Rather, the Trustee (for the benefit of the 
Victims) has recovered or is pursuing Claims and Causes of Action to recover the amount 
of the Cash that many of the Winning Investors received over and above the principal 
amounts of their respective Investments.  The Trustee’s recovery of the “net winnings” 
from these Winning Investors comprises some of the Cash that will be distributed to 
Victims under the Plan as Victim Funds.5  The Trustee has objected or intends to object 
to the Claims of Investors who are Winning Investors but who filed proofs of Claim 
asserting Claims as Victims prior to the Bar Date.  These Winning Investors will not be 
solicited to vote on the Plan because the Trustee contends that they do not have Claims 
against the Consolidated Estate, even if they were not paid everything that they claim 
they were entitled to receive under their contracts with the Debtors.  In the event that 
these Winning Investors believe that they are entitled to vote for or against the Plan, they 
must file a Rule 3018(a) Motion by no later than ____________, 2013, and obtain a 
Court Order estimating the Claim for voting purposes after notice and a hearing.  Any 
hearing on the Rule 3018(a) Motion must conclude in advance of the Voting Deadline of 

                                                           
5 While some Winning Investors did not file proofs of Claim in the Bankruptcy Case, some did.  
The Trustee intends to file objections to the proofs of Claim of such Winning Investors.  Such 
Winning Investors should have no voting rights under the Plan because they are not Creditors of 
the Consolidated Estate, unless their Claims are estimated by order of the Bankruptcy Court for 
voting purposes under the Plan pursuant to a Rule 3018(a) Motion filed within the deadline 
outlined in this Section 5.5.1.  Such Winning Investors will not be entitled to any distribution 
under the Plan unless their alleged Claims are ultimately determined by the Court to be an 
Allowed Victim Claim.  
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___________, 2013.  Rule 3018(a) Motions that are not timely filed and served will not 
be considered by the Court.6  
   
  5.5.2 Allowed Victim Claims—Rising Tide Distribution Method 

 As noted, a Victim is an Investor who did not receive, through Withdrawals, a 
return of the principal amount of his or her Investment, either in whole or in part, prior to 
the Effective Date or otherwise.  Thus, for example, a Victim may be an Investor with an 
Investment of $100 who received $99 prior to the Petition Date (such Victim would have 
a Victim Claim of $1), as well as an Investor with the same $100 Investment who 
received no return prior to the Petition Date (such Victim would have a Victim Claim of 
$100).  No Claim for interest or fees will be recoverable by any Investor as part of such 
Investor’s Allowed Victim Claim (see Section 5.5.4 above).   
 
 Under the Plan, all Victims have Claims against the Consolidated Estate.  Victims 
who filed a Victim Proof of Claim in the Bankruptcy Case prior to the Bar Date, whose 
proof of Claim is an Allowed Claim (whether because the amount asserted in the Victim 
Proof of Claim, as originally filed or as amended, is consistent with the amount of the 
Claim based on the Trustee’s books and records, or the Claim has been allowed pursuant 
to an Order of this Court), are holders of Allowed Victim Claims.  Holders of Allowed 
Victim Claims will have the right to vote to accept or reject the Plan, and will have 
distribution rights in accordance with the Plan, based on the amount of the Allowed 
Victim Claim.   
 
 Recognizing that some Victims had significantly larger losses of their Investments 
than others, the Plan attempts to equalize distributions to Victims on account of their 
unpaid Investments by carrying into effect the Rising Tide Distribution Method for the 
Victim Funds.  The Trustee applies a uniform formula, first making distributions to 
holders of Allowed Victim Claims in preference to those Victims who received little or 
no return of their Investment so as to equalize the percentage “distributions” of 
Investments received by all Victims holding Allowed Claims.   Thus, each holder of an 
Allowed Victim Claim will receive a distribution based on the total Victim Funds 
available, the amount of the Victim Net Claim Amount for such Victim and application 
of such Victim’s initial recovery percentage.  The respective initial recovery percentage 
is calculated the same for each Victim -- dividing the total amount of the Victim’s 
Withdrawals by the Victim’s gross amount of his or her Investment.  Once the initial 
recovery percentages are calculated for each Victim holding an Allowed Victim Claim, 
the Trustee will disburse Victim Funds available for distribution in accordance with the 
Plan to each holder of an Allowed Victim Claim by applying the same formula to 

                                                           
6 See the Bankruptcy Court’s Order (I) Approving the Trustee’s Disclosure Statement and Fixing 
Time for Filing Acceptances or Rejections of Trustee’s Liquidating Plan of Liquidation Dated 
May 3, 2013, (II) Approving Solicitation Procedures, Forms of Ballots, and Manner of Notice, 
and (III) Fixing the Deadline for Filing Objections to the Confirmation of the Trustee’s Plan 
(entered on _____________, 2013, and included in the package for the solicitation of votes on 
the Plan). 
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determine the distribution to each holder.  By application of this formula, holders of 
Allowed Victim Claims with a zero or low initial recovery percentage will receive 
distributions on account of their Claims until some point at which their return will be 
deemed “caught up” to the Withdrawals received by those with higher initial recovery 
percentages.  A Victim’s Withdrawals, if any, that were paid on such Victims Investment 
will be treated as a “distribution” on par with a distribution made by the Trustee under the 
Plan (unless agreed otherwise pursuant to a Bankruptcy Court approved settlement 
agreement).  This “rising tide” allows for compensation of Victims in proportion to their 
relative loss. The point at which such Victims are considered “caught up” to those 
Victims who received a greater initial recovery percentage so as to allow for distributions 
to Victims with higher initial recovery percentages is contingent on numerous factors 
which cannot be determined at this time, such as the total Victim Funds available for 
distribution, and the fixing and ultimate total amount of Allowed Victim Claims.    
 
 Under the Rising Tide Distribution Method, Victims who received some return (in 
the form of Withdrawals) of their Investment prior to the Effective Date will receive a 
smaller distribution, or even no distribution under the Plan, until those Victims who 
received a smaller or no return (in the form of Withdrawals) of their Investment have 
been paid at least as much as has been distributed to the other Victims prior to the 
Effective Date.   It is the Trustee’s view that the Rising Tide Distribution Method is the 
most fair and equitable distribution method for the Victims of the Randall Enterprise 
Scheme.  
 
  5.5.3 Allowed Victim Claims—Additional Victim Claims for 

Investors Who Invested with Strategic Commercial Lending, 
LLC and Fruit Heights Construction, LLC 

 
 As outlined in Exhibit 10 to this Disclosure Statement, the Trustee’s investigation 
has revealed that the Investments of a small minority of the Victims of the Randall 
Enterprise were documented as being owed by Strategic Commercial Lending, LLC, and 
Fruit Heights Construction, LLC, two Affiliates of the Debtors that were also part of the 
Randall Enterprise, but which are not Debtors.   As reflected in Exhibit 10 to this 
Disclosure Statement, the scheduled amounts of these additional Investments for these 
Victims are $310,285 for Strategic Commercial Lending, LLC, and $223,000 for Fruit 
Heights Construction, LLC.  The Trustee has elected to treat the Investments of these 
Victims as Victim Claims against the Consolidated Estate, and the Trustee intends to file 
(and accept as timely filed Claims) Victim Proofs of Claim on behalf of these Victims 
against the Consolidated Estate in the following amounts, which are the Trustee’s 
estimates of the Allowed Victim Claims for these Investors:  $248,000 for Victims whose 
Investments were documented as owed by Strategic Commercial Lending, LLC, and 
$178,000 for Victims whose Investments were documented as owed by Fruit Heights 
Construction, LLC.   
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  5.5.4 Disputed Victim Claims—Treatment of Portions of Disputed 
   Victim Claims and Voting Rights 
 
 The Trustee intends to object to some of the asserted Victim Claims that are 
disputed by the Trustee; i.e., those Victim Claims where the Victim Proof of Claim filed 
by a Victim asserts a Claim amount that is not consistent with the amount of the Claim 
based on the Trustee’s books and records and/or is not consistent with the calculation of 
Victim Claims established by the Plan.  For such Victims, the Claim Amount for such 
Victim that is estimated by the Trustee as the appropriate Victim Net Claim Amount will 
be the amount that such Victim is permitted to vote to accept or reject the Plan, even if 
the Ballot the Victim receives states a higher or different amount.  The Ballot provided to 
each of these Victims will state that the Victim is a member of Class 17 and will provide 
the Trustee’s estimate of the correct Victim Net Claim Amount as the amount of such 
Victim’s Class 17 Claim for purposes of voting to accept or reject the Plan.  In the event 
that any such Victim wishes to assert a Claim for voting purposes in excess of the 
Trustee’s estimate of the Victim Net Claim Amount, such Victim must file a Motion 
seeking temporary allowance of the increased amount of such Victim’s Claim pursuant to 
a motion made under Federal Rule of Bankruptcy Procedure 3018(a) (“Rule 3018(a) 
Motion”) by no later than ____________, 2013, and obtain a Court Order estimating the 
Claim in the increased amount for voting purposes after notice and a hearing.  Any 
hearing on the Rule 3018(a) Motion must conclude in advance of the Voting Deadline of 
____________, 2013.  Rule 3018(a) Motions that are not timely filed and served will not 
be considered by the Court.7  

 
  5.5.5 Restitution 

 There are currently several actions pending against Randall’s Insurance Agents in 
which determinations could be made ordering Randall or any of his Insurance Agents to 
pay Restitution as a result of any criminal or civil actions pending against any of them.  
In the event that any Restitution is ordered in these or any future criminal or civil actions, 
the Plan accounts for the treatment of Restitution in two alternative ways. 
 
 First, if Restitution is assigned to the Consolidated Estate, such Restitution will be 
included as Victim Funds for distribution to Victims as provided for in the Plan.  In the 
event that future Restitution exists at the time of the entry of a Final Decree in the 
Bankruptcy Case, the Trustee shall assign the Restitution back to the relevant 
Governmental Unit for distribution to Victims outside of the Plan. 
 
 Second, if Restitution is ordered and it is not assigned to the Consolidated Estate 
but rather is distributed to Victims by the relevant Governmental Unit, the Trustee shall 
treat any such Governmental Unit distribution as a distribution to Victims outside of the 
Plan, and such distribution shall be taken into account by the Trustee in calculating the 
distribution made to the holder of an Allowed Victim Claim. 
     
                                                           
7 See Footnote 5. 
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5.6 Treatment of Executory Contracts and Unexpired Leases and the 
 Deadline to File Claims Related to Rejected Contracts or Leases 

Although the Trustee is not aware of any executory contracts or unexpired leases 
to which the Debtors are currently a party, any such executory contracts or unexpired 
leases shall be deemed rejected as of the Effective Date.  Entry of the Confirmation Order 
shall constitute the approval, pursuant to Section 365(a) of the Bankruptcy Code, of the 
rejection of the executory contracts and unexpired leases rejected as of the Effective Date 
of the Plan.  Any Claims arising from the rejection of an executory contract or unexpired 
lease must be filed prior to the expiration of the Contract Rejection Claim Bar Date as 
provided in Section 8.2 of the Plan. 

   
5.7 Preservation of Causes of Action and Defenses 

 Except to the extent rights, Claims, Causes of Action, defenses, and counterclaims 
are expressly and specifically released in connection with the Plan or in any settlement 
agreement approved during the Bankruptcy Case, (a) any and all rights, Claims, Causes 
of Action, defenses, and counterclaims accruing to or assertable by the Debtors or the 
Trustee on behalf of the Consolidated Estate, shall remain assets of the Consolidated 
Estate and may be asserted by the Trustee on behalf of the Consolidated Estate after the 
Effective Date, and (b) the Trustee does not waive, relinquish or abandon (nor shall he be 
estopped or otherwise precluded from asserting) any right, Claim, Cause of Action, 
defense, or counterclaim that constitutes property of the Consolidated Estate or that may 
be asserted by the Consolidated Estate: (i) whether or not such right, Claim, Cause of 
Action, defense, or counterclaim has been listed or referred to in the Schedules, the Plan, 
this Disclosure Statement, or any other document filed with the Bankruptcy Court, (ii) 
whether or not such right, Claim, Cause of Action, defense, or counterclaim is currently 
known to the Trustee, and (iii) whether or not a defendant in any litigation relating to 
such right, Claim, Cause of Action, defense or counterclaim (A) filed a proof of Claim in 
the Bankruptcy Case, (B) filed a notice of appearance or any other pleading or notice in 
the Bankruptcy Case, (C) voted for or against the Plan, or (D) received or retained any 
consideration under the Plan.  Without in any manner limiting the scope of the foregoing, 
and notwithstanding any otherwise applicable principle of law or equity, including 
without limitation, any principles of judicial estoppel, res judicata, collateral estoppel, 
issue preclusion, laches or any similar doctrine, the failure to list, disclose, describe, 
identify, or refer to a right, Claim, Cause of Action, defense, or counterclaim, or potential 
right, Claim, Cause of Action, defense, or counterclaim in the Schedules, the Plan, this 
Disclosure Statement, or any other document filed with the Court, shall in no manner 
waive, eliminate, modify, release, or alter the Trustee’s right to commence, prosecute, 
defend against, settle, and realize upon any rights, Claims, Causes of Action, defenses, or 
counterclaims that the Trustee, the Debtors and/or the Consolidated Estate has or may 
have as of the Confirmation Date.  The Trustee may commence, prosecute, defend 
against, recover on account of, and settle all rights, Claims, Causes of Action, defenses, 
and counterclaims in his sole discretion in accordance with the best interests, and for the 
benefit of, the post-Effective Date Consolidated Estate. 
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5.8 Non-Discharge of Debtors and Injunction 

 The Plan provides for an injunction of certain actions and claims against the 
Debtors.  Holders of Claims, rights, Causes of Action or interests against the Debtors 
may not pursue (a) property of the Consolidated Estate other than through seeking 
allowance of its Claim, if any, for distribution in accordance with the Plan; or (b) the 
Trustee and his agents. 
 
 Pursuant to Section 1141(d)(3) of the Bankruptcy Code, the Confirmation Order 
shall not discharge Claims against any of the Corporate Debtors.  However, no holder of 
a Claim may receive any payment from, or seek recourse against any assets that are 
property of the Consolidated Estate, except for those assets required to be distributed to 
such holder as expressly provided in the Plan.   
  
 As of the Effective Date, all Persons are precluded from asserting against any 
property of the Consolidated Estate and any assets that are distributed or to be distributed 
under the Plan, any Claims, rights, Causes of Action, liabilities or interests based upon 
any act or omission, transaction or other activity of any kind or nature that occurred prior 
to the Effective Date, other than as expressly provided in the Plan or the Confirmation 
Order, regardless of the filing, lack of filing, allowance or disallowance of such claim and 
regardless of whether such Person has voted to accept the Plan. 
 
 Except as otherwise provided in the Plan or the Confirmation Order, on and after 
the Effective Date, all Persons that have held, currently hold or may hold a debt, right, 
Claim, Cause of Action, or other liability or interest against or in the Debtors that would 
be discharged upon Confirmation of the Plan on the Effective Date but for the provisions 
on Section 1141(d)(3) of the Bankruptcy Code, shall be permanently enjoined from 
taking any of the following actions on account of such debt, right, Claim, Cause of 
Action, or other liability of interest: (i) commencing or continuing in any manner any 
action or other proceeding on account of such debt, right, Claim, Cause of Action, or 
other liability or interest against assets or proceeds thereof that constitute property of the 
Consolidated Estate and which are to be distributed under the Plan, other than to enforce 
any right to a distribution with respect to such assets or the proceeds thereof as provided 
under the Plan; (ii) enforcing, attaching, collecting or recovering in any manner any 
judgment, award, decree, or order against any assets to be distributed to Creditors under 
the Plan, other than as permitted under subparagraph (i) above; and (iii) creating, 
perfecting or enforcing any Lien or encumbrance against any assets to be distributed 
under the Plan, other than as permitted by the Plan, provided that nothing contained 
herein shall limit the rights of any distributee under the Plan from taking any actions in 
respect of property distributed or to be distributed to it under the Plan.   
 

5.9 Releases and Limitation of Liability 

Other than Claims and Causes of Action expressly released under the Plan and 
any Claims and Causes of Action that have already been released as of the Confirmation 
Date, if any, the Trustee reserves all rights to prosecute after the Confirmation Date any 
and all Claims and Causes of Action held by the Consolidated Estate. 
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5.10 Binding Nature of the Plan 

 Once confirmed, the Plan is binding on all Creditors and Equity Interest holders, 
regardless of whether or not holders of Claims or Equity Interests voted for the Plan, and 
if such parties did vote, regardless of whether they voted for or against the Plan. 
 
 

SECTION 6.  
 

DATE AND TIME OF HEARING ON CONFIRMATION OF THE PLAN 

 
6.1 Confirmation Hearing 

 A copy of the Plan is attached as Exhibit 1 to this Disclosure Statement.  The 
Bankruptcy Court has scheduled a Confirmation Hearing to consider confirmation of the 
Plan on _________________, 2013, at ______ __.m. (Mountain Time) in the courtroom 
of the Honorable Joel T. Marker, United States Courthouse, 350 S. Main Street, Room 
341, Salt Lake City, Utah.  The date of the Confirmation Hearing may be continued to 
such later time as the Bankruptcy Court may announce during the Confirmation Hearing 
without further written notice. 
   

6.2 Confirmation Objection Deadline 

 If you object to confirmation of the Plan, you must file a timely objection to 
confirmation, whether or not you vote to accept or reject the Plan.  The Bankruptcy 
Court has ordered that objections, if any, to the confirmation of the Plan must be filed on 
or before _________________, 2013, and served on the Trustee’s counsel at the 
following address: 
 
 Michael R. Johnson 
 Douglas M. Monson 
 RAY QUINNEY & NEBEKER P.C. 
 36 South State Street, Suite 1400 
 Salt Lake City, UT 84111 
 
 Please note that you may vote to accept or reject the Plan (if you are entitled to do 
so), whether or not you file an objection to confirmation of the Plan.  For information 
about voting on the Plan, please see Section 9 below. 
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SECTION 7.  
 

THE RANDALL ENTERPRISE AND POST-PETITION 
ADMINISTRATION OF THE CONSOLIDATED ESTATE 

7.1 The Pre-Petition Randall Enterprise Scheme 

 The Debtors are all part of the Randall Enterprise.  A description of the Randall 
Enterprise and the Scheme perpetuated by Randall through the operations of the Randall 
Enterprise is contained in the Introduction in Section 4 above. 
   

7.2 The Bankruptcy Case Prior to the Trustee’s Appointment 

 Randall filed his Chapter 11 bankruptcy petition on the Randall Petition Date of 
December 20, 2010 under Bankruptcy Case No. 10-37546 [Docket 1].  The Randall 
Bankruptcy Case was originally assigned to Bankruptcy Judge R. Kimball Mosier.  The 
Randall Bankruptcy Case was originally managed and administered by Randall as a 
debtor-in-possession.  An Unsecured Creditors Committee was not appointed in the 
Randall Bankruptcy Case.  Pursuant to notice from the Bankruptcy Court, proofs of 
Claim for all non-governmental creditors were originally due in the Randall Bankruptcy 
Case on April 26, 2011, with government proofs of Claim due by June 20, 2011, and the 
original deadline to oppose Randall’s discharge or to file a nondischargeability action 
against Randall was March 4, 2011 [Docket 11].   
 

The Statements and Schedules in the Randall Bankruptcy Case were filed on 
January 21, 2011 [Docket 18].  Andy Diaz of 1 Legal Services, P.L.L.C. was approved as 
Randall’s Chapter 11 Debtor’s counsel on February 4, 2011 [Docket 24].  Several 
creditors filed stipulations with Randall to extend the deadline to oppose Randall’s 
discharge, and certain creditors began filing nondischargeability actions against Randall 
(i.e., Paul Haas, Adversary No. 11-02524, filed on July 13, 2011 [Docket 124]; and 
Katherine Muller f/k/a Kate Rose and Kelsie Muller, Adversary No. 11-02264, filed on 
February 28, 2011 [Docket 36]).   

 
A Motion for Relief from Stay was filed by CitiMortgage, Inc. on March 15, 2011 

[Docket 48], relating to the real property at 1634 North Angel Street, Unit #B, Layton, 
Utah 84041.  The Bankruptcy Court entered its Order on April 22, 2011 [Docket 83], 
approving a Stipulation for Randall to make regular monthly payments to CitiMortgage, 
Inc., on the Angel Street property, Unit #B.  A second Motion for Relief from Stay was 
filed by CitiMortgage, Inc. on April 13, 2011 [Docket 73], relating to the real property at 
1634 North Angel Street, Unit #A, Layton, Utah 84041.  The Bankruptcy Court entered 
its Order on May 6, 2011 [Docket 88], granting relief from the automatic stay for 1634 
North Angel Street, Unit #A.  The Bankruptcy Court entered its Order on May 10, 2011 
[Docket 93], extending Randall’s exclusivity period to file a Chapter 11 plan of 
reorganization in the Randall Bankruptcy Case to July 31, 2011.  On May 13, 2011, 
Aurora Loan Services LLC filed a Motion for Relief from Stay [Docket 96], relating to 
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the real property located at 419 South Golden Circle, Fruit Heights, Utah 84037.  The 
Bankruptcy Court entered its Order on June 6, 2011 [Docket 108], granting relief from 
the automatic stay for 419 South Golden Circle, Fruit Heights, Utah 84037.  A third 
Motion for Relief from Stay was filed by CitiMortgage, Inc. on June 29, 2011 [Docket 
120], relating to the real property located at 1634 North Angel Street Unit #C, Layton, 
Utah 84041. 
 
 On August 8, 2011, 2010-2 SFR Venture, LLC filed a Motion for Relief from 
Stay on Units 167, 168, 178, 179, 180, 181, 183, 184, 187, 188, 189, 194, and 195 of 
Millcreek Springs Townhomes Amended in Washington County, Utah [Docket147].  The 
Bankruptcy Court entered its Order on September 7, 2011, granting relief from the 
automatic stay as requested by 2010-2 SFR Venture, LLC [Docket 186].  
 

The United States Trustee filed a Motion to appoint a Chapter 11 Trustee in the 
Randall Bankruptcy Case on July 18, 2011 [Docket 132].  U.S. Bank filed a Joinder on 
August 8, 2011 [Docket 149], joining in the United States Trustee’s Motion.  On August 
30, 2011, the United States Trustee filed an Agreed Motion to Approve Stipulation to 
Appoint a Chapter 11 Examiner [Docket 172].  The appointment of a Chapter 11 
Examiner was the alternative relief that the United States Trustee had negotiated with 
Randall’s bankruptcy attorney in lieu of the appointment of a Chapter 11 Trustee.  
Several Creditors filed objections to the settlement between the United States Trustee and 
Randall, and instead requested that a Chapter 11 Trustee be appointed for the Randall 
Bankruptcy Case as originally requested by the United States Trustee.   

 
On September 27, 2011, Judge R. Kimball Mosier recused himself from the 

Randall Bankruptcy Case, and Judge Joel T. Marker was reassigned to the Randall 
Bankruptcy Case.  A hearing on the United States Trustee’s original Motion and the 
proposed settlement to appoint a Chapter 11 Examiner was held on September 28, 2011.  
After hearing evidence, including evidence that Randall was continuing to solicit 
Investors through the Corporate Debtors without disclosing the filing of the Randall 
Bankruptcy Case, Judge Marker found that Randall was perpetrating “a continuing fraud 
on the public.  Since he has filed bankruptcy Mr. Randall, by his own testimony, has 
drawn in to the companies, that again he controls exclusively—including Horizon Auto 
Funding—has drawn in another $1.3 million from investors, since he filed bankruptcy, 
without disclosing to them that he has filed bankruptcy.  And then has used the money as 
he has seen fit, including to pay, according to his testimony, payments to a creditor who 
obtained a $2 million consent judgment against him….”   

 
Judge Marker ruled that there was ample cause for the appointment of a Chapter 

11 Trustee based upon Randall’s fraudulent activities, and Judge Marker did not agree 
with the alternative relief of the appointment of a Chapter 11 Examiner.  Judge Marker 
ordered the immediate appointment of the Trustee, which occurred in the Randall 
Bankruptcy Case on September 29, 2011 [Docket 241].   
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7.3 The Trustee’s Administration of the Consolidated Estate 

Upon his appointment by the Bankruptcy Court, the Trustee immediately obtained 
possession and control of Randall’s known assets.  Because Randall was the owner and 
controlling Person for the Corporate Debtors, the Trustee came into immediate control of 
the Corporate Debtors as well.  The Trustee retained the law firm of Ray Quinney & 
Nebeker P.C. as Trustee’s counsel as well as the forensic accounting firm of Rocky 
Mountain Advisory, LLC as his Professionals in the Randall Bankruptcy Case on 
October 5, 2011, and the Bankruptcy Court approved the appointment of these 
Professionals on November 1, 2011 [Docket 337 and Docket 339].   

 
The Trustee and his Professionals began an intensive investigation of the 

activities of the Corporate Debtors as part of the Randall Enterprise in order to determine 
what should happen with the Corporate Debtors.  On October 12, 2011, through his 
control of the Corporate Debtors, the Trustee caused the Corporate Debtors to also file 
their own Chapter 11 bankruptcy petitions.  The Trustee also moved for joint 
administration of the Randall Bankruptcy Case and the Chapter 11 bankruptcy cases of 
the Corporate Debtors [Docket 268], which was granted by the Bankruptcy Court on 
November 1, 2011 [Docket 341], with the jointly administered Cases being administered 
under the Randall Bankruptcy Case number (Case No. 10-37546).     

   
When the Trustee was appointed, there were virtually no funds in the Randall 

Estate.  The Trustee recognized that he needed to immediately begin marketing and 
selling those real properties of the Debtors in which there was still equity (after 
accounting for the amounts of the Liens of any First Lien Holders).  The Trustee retained 
Commerce Real Estate Solutions as his real estate broker on November 7, 2011 [Docket 
352].  The Trustee also retained the law firm of Fabian & Clendenin as his Special 
Counsel on November 10, 2011 [Docket 356].  The Bankruptcy Court approved the 
appointment of Fabian & Clendenin on December 1, 2011 [Docket 387], and approved 
the appointment of Commerce Real Estate Solutions on December 7, 2011 [Docket 399].   

 
The Trustee quickly determined that there was no equity in 22 condominium units 

located in Washington County, Utah, and he filed a Stipulated Motion to abandon the 
Washington County condominium units on November 17, 2011 [Docket 364].  The 
Trustee also determined that there was no equity in certain condominium units located in 
Blackfoot, Bingham County, Idaho, and the Trustee filed a Motion to Abandon the 
Blackfoot, Idaho condominium units on December 15, 2011 [Docket 410].  The 
Bankruptcy Court entered its Order on January 25, 2012, authorizing the abandonment of 
the 22 Washington County, Utah condominium units and the Blackfoot, Idaho 
condominium units [Docket 444].  The Bankruptcy Court authorized the Trustee to reject 
a lease of the 990 N. Rainbow Drive Property on November 22, 2011 [Docket 369], an 
action that was taken to prepare that property for marketing and sale.  The Trustee also 
filed new Statements of Financial Affairs and Schedules in the Randall Bankruptcy Case 
on December 2, 2011 [Docket 393].   

 
The Trapper Trails Council of the Boy Scouts of America filed a 

nondischargeability action against Randall and some of the Corporate Debtors on 
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December 5, 2011 as Adversary No. 11-02755 [Docket 396].  Gennifer Rawlings and 
Jody Rawlings filed a nondischargeability action against Randall and the Corporate 
Debtors on December 8, 2011 as Adversary No. 11-02757 [Docket 400].  The 
Bankruptcy Court entered its Order on December 28, 2011, setting February 29, 2012 as 
the last day to oppose the discharge of Randall or to file a nondischargeability action 
[Docket 419].   Additional nondischargeability actions were filed on February 29, 2012 
by Stanley Smith, Mary Kaye Smith, and Mary Kaye’s Family Limited Partnership as 
Adversary No. 12-02100 [Docket 504] and by Michael Burnett and Dorothy Burnett as 
Adversary No. 12-02102 [Docket 507].     

 
After investigating the extensive commingling of cash, assets, and liabilities 

between Randall and the Corporate Debtors and other evidence of the Debtors’ 
consolidated entity conduct, the Trustee concluded that the Randall Enterprise had 
operated as a single economic unit.  Accordingly, the Trustee filed a Motion for 
Substantive Consolidation of the Debtors on December 13, 2011 [Docket 405].  The 
Affidavit of John H. Curtis, the Trustee’s forensic accountant, summarizing the 
supporting evidence for substantive consolidation of the Debtors, was also filed on 
December 13, 2011 [Docket 407] (see Exhibit 3 to this Disclosure Statement).   

 
The Trustee’s Motion for Substantive Consolidation included a request that the 

Bankruptcy Court order the “Nunc Pro Tunc” Substantive Consolidation of the Debtors, 
with the petition date for all of the Debtors to be deemed to be the same date as the 
Randall Petition Date.  Various Creditors (Ameritas Life Insurance Corp., Union Central, 
the McGuire Trust, the Boyce Trust, Deborah Anne Dorius and American Pension 
Services, Inc. as Administrator for The Deborah Anne Dorius Individual Retirement 
Account) objected to the Trustee’s request for “Nunc Pro Tunc” Substantive 
Consolidation of the Debtors, although they did not object to substantive consolidation on 
a going forward basis.  The Trustee and these Creditors filed a Stipulation on January 23, 
2012 [Docket 441], eliminating the Trustee’s request for “Nunc Pro Tunc” Substantive 
Consolidation.  After hearing evidence on January 27, 2012, the Bankruptcy Court 
entered its Order substantively consolidating the Randall Bankruptcy Case with the 
Chapter 11 bankruptcy cases of the Corporate Debtors, with all of the cases being 
substantively consolidated into the Randall Bankruptcy Case under Bankruptcy Case No. 
10-37546 [Docket 449].  The Bankruptcy Court ordered that the bankruptcy petition date 
for the Corporate Debtors would remain the Corporate Debtors Petition Date of October 
12, 2011.   

 
On February 6, 2012, the Bankruptcy Court entered its order approving the 

Trustee’s sale by auction of the furniture, fixtures and equipment of the Debtors, as well 
as a 2005 Toyota Sequoia [Docket 468]. 

 
As outlined in more detail in Section 2.5 above, on February 27, 2012, the Trustee 

filed his application to employ the Reid Collins Law Firm as Special Litigation Counsel 
to the Trustee and the Consolidated Estate with respect to the Estate Litigation Claims 
against Facilitators and to approve the contingency fee agreement between the Trustee 
and the Reid Collins Law Firm [Docket 498].  The Bankruptcy Court approved the 
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employment of the Reid Collins Law Firm and approved the contingency fee agreement 
with the Reid Collins Law Firm by its Order entered on March 26, 2012 [Docket 574].  
The Bankruptcy Court also entered its Order on March 26, 2012 [Docket 573], modifying 
the terms of employment for the Ray Quinney Law Firm as one of the Trustee’s 
Professionals to authorize the Ray Quinney Law Firm to represent the Trustee and the 
Consolidated Estate and to act as local counsel to the Reid Collins Law Firm in 
connection with the Estate Litigation Claims against Facilitators being investigated and 
pursued by the Reid Collins Law Firm.   

 
On July 3, 2012, Creditor FV-1, Inc. filed a Motion for Relief From Stay on real 

property located at 6850 North 1900 East, in Liberty, Utah  84310 [Docket 751].  The 
Bankruptcy Court entered its Order on September 12, 2012, granting FV-1, Inc.’s Motion 
for Relief from Stay [Docket 800].    

 
On September 25, 2012, the Bankruptcy Court approved a settlement between the 

Trustee and Randall’s Chapter 11 bankruptcy counsel, Andy Diaz of 1 Legal Services, 
P.L.L.C., whereby such counsel was awarded final fees and costs for all services rendered 
to Randall in the amount of $59,300, and such counsel agreed to accept from the 
Consolidated Estate the sum of $25,000 in full and final satisfaction of the final award 
amount and to waive all other claims against the Consolidated Estate.   

 
The Trustee has continued to administer the assets of the Consolidated Estate so 

as to most effectively and efficiently maximize their value for the benefit of the 
Creditors, including, among other things, taking the following material actions: 

 
 (a) Examining and analyzing Claims and Causes of action and, when 
appropriate, commencing Causes of Action against numerous Persons related to the 
recovery of, inter alia, preferential and fraudulent transfers under Sections 544(b), 
547(b), 548 and 549 of the Bankruptcy Code and applicable state law, including claims 
against Winning Investors (i.e., Investors who received Withdrawals greater than their 
Investment). 
 
 (b) Making demand on numerous Winning Investors and other Persons for 
recovery of avoidable transfers, commencing and filing numerous adversary proceedings 
against Winning Investors and other Persons when appropriate because demands were 
not sent or met, and entering into settlement agreements to resolve numerous pending 
adversary proceedings.  Through settlement of demands and/or adversary proceedings, 
the Trustee has recovered $580,808.01 for the benefit of Creditors as of May 28, 2013.  
See, Exhibit 11-3 to this Disclosure Statement.  Settlement negotiations with certain 
defendants are on-going, and where settlement is not appropriate, the Trustee will 
continue to pursue the Consolidated Estate’s Claims and Causes of Action through 
litigation.   
 
 The following chart summarizes the adversary proceedings that the Trustee has 
commenced since his appointment seeking to recover money or property for the benefit 
of the Consolidated Estate: 
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12-02177 Miller v. Comax Gyms LLC (closed) 
12-02377 Miller v. Randall 
12-02378 Miller v. Randall (closed) 
12-02379 Miller v. Randall 
12-02380 Miller v. Bank of America, N.A. 
12-02381 Miller v. Aurora Loan Services LLC 
12-02382 Miller v. Bank of America, N.A. fka Countrywide Financial Co 
12-02384 Miller v. American Express Travel Related Services Co., Inc. 
12-02385 Miller v. Union Central Life Insurance Company et al 
12-02387 Miller v. Staples (closed) 
12-02388 Miller v. Haddon et al (closed) 
12-02389 Miller v. Phillips et al  
12-02390 Miller v. Christensen 
12-02391 Miller v. Tibbs et al 
12-02392 Miller v. Ally Bank fka GMAC Bank (closed) 
12-02393 Miller v. Flagstar Bank, FSB (closed) 
12-02394 Miller v. Thayne  
12-02395 Miller v. Call 
12-02396 Miller v. Hymas et al 
12-02397 Miller v. Willden  
12-02398 Miller v. Peterson (closed) 
12-02400 Miller v. Christensen  
12-02401 Miller v. Wilkinson  
12-02402 Miller v. Lang  
12-02403 Miller v. Anderson et al  
12-02404 Miller v. Wilde  
12-02405 Miller v. Minton  
12-02406 Miller v. Warner  
12-02407 Miller v. Green  
12-02408 Miller v. Fortner  
12-02409 Miller v. Clements  
12-02410 Miller v. Christensen  
12-02411 Miller v. Dustin et al  
12-02412 Miller v. Vanderslice  
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12-02414 Miller v. Stansfield  
12-02415 Miller v. Morley  
12-02416 Miller v. Garff  
12-02417 Miller v. Jensen  
12-02418 Miller v. Harris  
12-02419 Miller v. Bell et al  
12-02420 Miller v. Harrison  
12-02421 Miller v. Hansen et al  
12-02422 Miller v. Anglin  
12-02423 Miller v. Clayburn  
12-02424 Miller et al v. Simonsen et al  
12-02425 Miller v. Guest  
12-02426 Miller v. Hammond (closed) 
12-02427 Miller v. Bills et al (closed) 
12-02429 Miller v. Cruz et al  
12-02430 Miller v. Pruden et al (closed) 
12-02431 Miller v. Thorum et al (closed) 
12-02432 Miller v. Powell  
12-02433 Miller v. Smith (closed) 
12-02434 Miller v. Crockett  
12-02435 Miller v. Evans et al  
12-02436 Miller v. McGuire  
12-02437 Miller v. Aagard  
12-02438 Miller v. Parker  
12-02439 Miller v. Day et al  
12-02440 Miller v. Powell  
12-02441 Miller v. Clark et al  
12-02442 Miller v. Cook et al  
12-02443 Miller v. Anderson  
12-02444 Miller v. Stevenson (closed) 
12-02445 Miller v. Andreason  
12-02446 Miller v. Anderton  
12-02447 Miller v. Bird  
12-02448 Miller v. Walker  
12-02449 Miller v. Boyce  
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12-02450 Miller v. Brough et al  
12-02451 Miller v. Randall  
12-02452 Miller v. Thayne  
12-02453 Miller v. Banks  
12-02454 Miller v. Probst et al (closed) 
12-02455 Miller v. Marine  
12-02456 Miller v. Schenfeld 
12-02457 Miller v. Crabtree  
12-02458 Miller v. Clark (closed) 
12-02459 Miller v. Orullian  
12-02460 Miller v. Wilkinson  
12-02461 Miller v. Fullmer et al  
12-02462 Miller v. Thompson et al  
12-02463 Miller v. Satterfield et al  
12-02464 Miller v. Kendell et al  
12-02465 Miller v. Taysom (closed) 
12-02466 Miller v. Noorda (closed) 
12-02467 Miller v. Zimmerman  
12-02468 Miller v. Hatch  
12-02469 Miller v. Hooper (closed) 
12-02470 Miller v. Hyde et al (closed) 
12-02471 Miller v. Beckstrand  
12-02472 Miller v. Sellers (closed) 
12-02508 Miller v. Marine Credit Systems, LLC et al (closed) 
13-02023 Miller v. Union Central Life Insurance Company et al  
13-02110 Miller v. Pitcher et al 
13-02111 Miller v. Clift 
13-02112 Miller v. Brown et al 
13-02113 Miller v. Howe 
13-02114 Miller v. Hooper 
13-02115 Miller v. Call 
13-02116 Miller v. Higinbotham 
13-02117 Miller v. Wilcken et al 
13-02120 Miller v. Hansen 
13-02181 Miller v. Wright  
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13-02185 Miller v. Hanson et al  
 
  
 (c) Engaging in an extensive analysis of Victim Claims as well as all proofs 
of Claim filed by other Creditors in this case, informing Creditors of potential objections 
to Claims, negotiating and, when appropriate, entering into settlements related to the 
allowance or disallowance of such Claims, and obtaining approval of such settlements 
from the Bankruptcy Court. 
  
 (d) Engaging in settlement negotiations with the Investors and various co-
owners who have been asserting Secured Claims against the Consolidated Estate or 
claims to a portion of the sale proceeds from the sale of the Debtors’ real properties.  As a 
result of his efforts, the Trustee has resolved several of the Secured Claims and co-owner 
claims asserted against the Consolidated Estate, as follows: 
 

(i) The Bankruptcy Court’s Order approving a settlement with Conrad 
Taysom was entered on March 14, 2013 [Docket 1044].  Conrad Taysom asserted 
an undivided 12 % ownership interest in the 811 S. Main Property.  Pursuant to 
the settlement, Conrad Taysom assigned his undivided 12%  interest in the 811 S. 
Main Property to the Consolidated Estate, and the Trustee agreed to not pursue 
other avoidance claims asserted against Conrad Taysom.   

 
(ii) The Bankruptcy Court’s Order approving a settlement with the 

2905 RRR Trust and its trustee, Debbie Noorda, was entered on March 14, 2013 
[Docket 1045].  The 2905 RRR Trust asserted an undivided 61% ownership 
interest in the 87 N. Adamswood Property, and also asserted a trust deed Lien 
against the 811 S. Main Property.  Pursuant to the settlement, the 2905 RRR Trust 
assigned its undivided 61% ownership interest in the 87 N. Adamswood Property 
and its trust deed Lien against the 811 S. Main Property to the Consolidated 
Estate, and the Consolidated Estate paid the 2905 RRR Trust the sum of 
$20,000.00 from the net proceeds of the 811 S. Main Property, and the 2905 RRR 
Trust was determined to hold an Allowed Unsecured Claim against the 
Consolidated Estate of $165,895.66.       

 
(iii) The Bankruptcy Court’s Order approving a settlement with Danita 

Hooper was entered on May 2, 2013 [Docket 1085].  Danita Hooper asserted an 
undivided 50% ownership interest in the 124 West 800 North Parcel and the 116 
West 800 North Parcel of the Sunset Property.  Pursuant to the settlement, Danita 
Hooper transferred her undivided 50% ownership interest in the two parcels of the 
Sunset Property to the Consolidated Estate, the Consolidated Estate paid Danita 
Hooper the sum of $50,000.00 from the net proceeds of the Sunset Property, and 
Danita Hooper was determined to hold an Allowed Unsecured Claim against the 
Consolidated Estate of $1,838,800.29.     

 
(iv) The Trustee’s Motion to approve a settlement with Katherine 

Muller a/k/a Kate A. Rose was filed by the Trustee with the Bankruptcy Court on 
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June 7, 2013 [Docket 1123].  Katherine Muller asserted a trust deed Lien against 
the 990 N. Rainbow Drive Property.  Pursuant to the settlement, but all subject to 
Bankruptcy Court approval (which is still pending), the Trustee has agreed to pay 
Katherine Muller the sum of $15,000.00 from the net proceeds of the 990 N. 
Rainbow Drive Property, the Trustee has agreed that Katherine Muller will hold 
an Allowed Unsecured Claim against the Consolidated Estate of $485,000.00, and 
Katherine Muller has agreed to transfer her trust deed Lien against the 990 N. 
Rainbow Drive Property to the Consolidated Estate.   

 
(v) The Trustee’s Motion to approve a settlement with the McGuire 

Trust and the Boyce Trust was filed by the Trustee with the Bankruptcy Court on 
June 7, 2013 [Docket 1122].  The McGuire Trust and the Boyce Trust recorded a 
judgment Lien with the Davis County, Utah, Recorder against Horizon Mortgage 
and Horizon Financial, which attached to all of the real property of Horizon 
Mortgage and Horizon Financial in Davis County, Utah.  Pursuant to the 
settlement, but all subject to Bankruptcy Court approval (which is still pending), 
the Trustee has agreed to pay the McGuire Trust and the Boyce Trust the sum of 
$346,898.58 (but subject to possible reductions) from the net proceeds of the 715-
721 N. 400 W. Property ($68,204.70), the Sunset Property ($74,353.10), the 87 N. 
Adamswood Property ($85,878.56), the Fort Lane Property, Lot 2 ($19,737.90), 
the Fort Lane Property, Lot 3 ($71,969.66), the 1427 W. 1650 N. Property 
($6,754.66), and unencumbered funds of the Consolidated Estate ($20,000.00), 
the Trustee has agreed that the McGuire Trust and the Boyce Trust will hold an 
Allowed Unsecured Claims against the Consolidated Estate of $1,104,140.17 (but 
subject to a possible increase if the amount paid to the McGuire Trust and the 
Boyce Trust is reduced), and the McGuire Trust and the Boyce Trust have agreed 
to transfer their judgment Lien to the Consolidated Estate and that their judgment 
Lien against the 1072 S. Lloyd Property, Parcel 2, is deemed to be avoided 
pursuant to the Trustee’s avoidance powers.       

 
(vi) The Trustee also estimates that LeGrande Hafen and LuJuanna 

Hafen will be paid approximately $14,111.31 from the net proceeds of the sale fo 
the 715-721 N. 400 W. Property in connection with their ownership of an 
undivided 12% interest in the 715-721 N. 400 W. Property.  

  
 (e)  Cooperating with the office of the United States Trustee with regard to the 
administration of the Consolidated Estate. 
  
 (f) Providing information to, and meeting and cooperating with the 
Department of Justice and the Utah Attorney General’s Office in matters related to 
criminal and civil enforcement investigations against Randall and his agents. 
  
 (g) Employing the Professionals outlined above to aid the Trustee in 
effectively administering the Consolidated Estate.   
 

Case 10-37546    Doc 1174    Filed 07/02/13    Entered 07/02/13 15:33:09    Desc Main
 Document      Page 63 of 73



60 
 

 (h)  Marketing, negotiating, and completing the sale of the Debtors’ real 
properties, as more fully outlined in Exhibit 4-2 to this Disclosure Statement.  The 
Trustee has recovered net proceeds in the amount of $2,198,297.97 as of the date of this 
Disclosure Statement, as shown in Exhibit 11-2 to this Disclosure Statement.  However, 
for some of these real properties, the Debtors did not own all of the interests in these 
properties, and the Trustee obtained the approval of the Bankruptcy Court to also sell the 
interests of the co-owners of these properties, with the interests of the co-owners (if their 
ownership interests are ultimately confirmed by the Bankruptcy Court) to attach to the 
net proceeds.  The asserted interests of these co-owners as well as the asserted interests of 
various Investors who recorded trust deed Liens against some of these properties are 
outlined in Exhibit 9 and Exhibit 11-2 to this Disclosure Statement.  Accordingly, not all 
of the net proceeds outlined in Exhibit 4-2 and Exhibit 11-2 to this Disclosure Statement 
will be available for the benefit of the Creditors of the Consolidated Estate.   
    
 (i) Formulating the Plan and drafting this Disclosure Statement. 
  
 (j) Negotiating with the IRS and requesting that the IRS subordinate all of the 
IRS’s Claims against the Consolidated Estate.   
 

Through the Trustee’s administration of the Consolidated Estate, assets have been 
preserved and liquidated in a manner intended to maximize returns for creditors under the 
Plan.  The summary of liquidated and unliquidated assets that the Trustee currently holds 
for the benefit of Creditors of the Consolidated Estate is attached as Exhibit 11 to this 
Disclosure Statement.   
 

7.4 Governmental Investigations Related to the Randall Enterprise 

 The Trustee administers the Debtors’ Consolidated Estate for the benefit of 
Creditors, including Victims of the Scheme.  The Trustee is not a party to any 
investigations by any Governmental Unit of the Randall Enterprise Scheme, or Randall 
personally.  However, the Trustee has cooperated with various Governmental Units in 
providing information requested by them in the investigation of the Randall Enterprise 
for possible prosecution of any criminal offenses that may be uncovered as a result of the 
various Governmental investigations, or any related civil enforcement actions.  A number 
of civil actions have already been filed against certain Insurance Agents, and a small 
amount of Restitution has been ordered.  At this time, it is not clear if the various 
Governmental investigations will result in any further criminal prosecutions or civil 
enforcement actions, and, perhaps most relevant to Victims and this Bankruptcy Case, 
whether Randall or any of the Insurance Agents will be required to pay any further 
Restitution. 
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SECTION 8.  
 

OTHER CONSIDERATIONS 

8.1 Feasibility of the Plan 

 The Plan is feasible inasmuch as the Trustee’s current Cash on hand is sufficient 
to consummate the Plan, including by making a distribution to holders of Allowed Victim 
Claims on the Initial Distribution Date.  Pursuant to the Plan, the Trustee will administer 
the Consolidated Estate after the Confirmation Date and will continue to liquidate 
property of the Consolidated Estate for the benefit of the Debtors’ Creditors.  Attached as 
Exhibit 11 to this Disclosure Statement is a Schedule outlining the current liquidated and 
unliquidated assets of the Consolidated Estate. 

   
8.2 Effect of a Denial of Confirmation of the Plan 

The Plan affords holders of Claims the potential for the greatest realization on the 
Debtors’ assets and, therefore, is in the best interests of such holders.  If the Plan is not 
confirmed, however, the theoretical alternatives include: (a) continuation of the Chapter 
11 case; (b) alternative plans of liquidation; or (c) liquidation of the Debtors under 
Chapter 7 of the Bankruptcy Code.  Each scenario is discussed below. 

 
 8.2.1 Continuation of the Cases 
 

 If the Debtors were to remain in Chapter 11, and the Trustee were to continue in 
the administration of the Consolidated Estate without the benefit of a plan of liquidation, 
the Trustee believes that Creditor recoveries may be eroded as a result of, among other 
things, higher costs of administration.  Furthermore, and significantly, it is likely that 
Creditors would be delayed in receiving recoveries because the Trustee could not 
distribute funds without an order confirming a plan, and it would take longer for the 
Trustee to administer the Consolidated Estate. 
 
  8.2.2 Alternative Plans of Liquidation 

If the Plan is not confirmed, the Trustee or another party in interest in the 
Bankruptcy Case could attempt to formulate and propose a different plan or plans.  Such 
plans might, at least theoretically, involve either a reorganization and continuation of the 
Debtors’ businesses, an orderly liquidation of the Debtors’ assets, or a combination 
thereof.  To date, the Trustee has not received any concrete suggestions for alternate 
plans, and given the circumstances, it is highly unlikely that a plan of reorganization 
could be confirmed.  Continuation of the Debtors’ businesses is not possible, given that 
they were operated as part of a Scheme that had the characteristics of a Ponzi scheme, 
there was no legitimate profitable business that could continue to be operated, and the 
Debtors’ properties have been sold or abandoned.   
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8.2.3 Liquidation under Chapter 7 

 If the Plan is not confirmed, it is also possible that the Bankruptcy Case could be 
converted to a case under Chapter 7 of the Bankruptcy Code.  Under this scenario, a 
Chapter 7 trustee would be appointed or elected to liquidate the assets of the Debtors.  As 
in Chapter 7, the Trustee’s proposed Plan is a liquidation of assets that will provide a 
return to Creditors according to the priorities established by the Bankruptcy Code.  But, 
through the Plan, the Trustee proposes the creation and implementation of the Private 
Actions Trust, which may provide an alternative source of recovery to the Victims who 
elect to become Private Actions Trust Beneficiaries.  Pursuant to the Plan, the Trustee 
will also continue to administer and liquidate assets for the benefit of Creditors.  
Furthermore, the Plan attempts to capitalize on the negotiated nature of Chapter 11 plans 
by attempting to resolve potential issues with the IRS on the IRS Priority Tax Claim and 
the IRS’s general unsecured claim and to provide holders of Allowed Claims, including 
Victims, the most fair and equitable distribution of assets, including by employing the 
Rising Tide Distribution Method discussed in the Plan and in this Disclosure Statement.  
While the Trustee has considered the possibility of a Chapter 7 liquidation of the 
Consolidated Estate, the Trustee believes that the liquidation contemplated by the Plan 
will produce a better result for all Creditors. 
 

8.2.4 Best Interests Test.   

With respect to each impaired Class of Claims and Interests, confirmation of the 
Plan requires that each holder of a Claim or Interest either (i) accepts the Plan or 
(ii) receives or retains under the Plan property of a value, as of the Effective Date, that is 
not less than the value such holder would receive if the Debtor were liquidated under 
Chapter 7 of the Bankruptcy Code.  This requirement often is referred to as the “best 
interests test.” 

 
The starting point in determining whether the Plan meets the best interests test is a 

determination of the amount of proceeds that would be generated from the liquidation of 
the Debtors’ assets in a Chapter 7 liquidation case as opposed to the amount of proceeds 
that will be generated from the liquidation of the Debtors’ assets in these consolidated 
Chapter 11 cases under the confirmed Plan.  The liquidation proceeds in a Chapter 7 
liquidation case must then be reduced by the costs of such liquidation, including costs 
incurred during the consolidated Chapter 11 cases and costs allowed under Chapter 7 of 
the Bankruptcy Code (such as Professionals’ fees and expenses), a Chapter 7 trustee’s 
fees and expenses, and the fees and expenses of Professionals retained by a Chapter 7 
trustee.   

 
The potential Chapter 7 liquidation distribution in respect of each Class must be 

reduced further by costs imposed by the delay caused by conversion to Chapter 7.  A 
conversion to a Chapter 7 case would necessarily result in additional delays to any 
distribution to the Creditors.  If the United States Trustee appoints someone other than 
the Trustee to act as the Chapter 7 trustee of the consolidated cases, there would be 
additional administrative fees and expenses that would be incurred in connection with the 
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transition to a new Chapter 7 trustee and his or her Professionals, and those additional 
fees and expenses would reduce the ultimate recovery to the Creditors.  In addition, 
inefficiencies in the claims resolution process in a Chapter 7 that would likely result from 
the transition from the Trustee and his Professionals to a Chapter 7 trustee and his or her 
Professionals would negatively impact the recoveries of Creditors.   

 
The net present value of a hypothetical Chapter 7 liquidation distribution in 

respect of an impaired Class is then compared to the recovery provided for in the Plan for 
that Class.  The Trustee notes that a Chapter 7 trustee would not be in a position to pursue 
Victim Causes of Action through the Private Actions Trust that will be organized under 
the confirmed Plan.  As set forth in the Plan and this Disclosure Statement, a portion of 
the recoveries from the Private Actions Trust’s pursuit of the Victim Causes of Action (if 
realized) will be distributed to the Consolidated Estate, so those recoveries to the 
Consolidated Estate (if realized) would not be available for distribution to the Creditors if 
the consolidated Chapter 11 cases were converted to a Chapter 7 case.  Because the 
additional expenses and delays associated with a Chapter 7 liquidation case would reduce 
the distributions that would be made to the Creditors under the Plan that is proposed for 
the payment of the Creditors, and because a Chapter 7 trustee would not be in a position 
to organize and oversee the Private Actions Trust (which provides a potential for a 
recovery on the Victim Causes of Action that will benefit the Consolidated Estate as well 
as providing a potential alternative source of recovery for Victims who become Private 
Actions Trust Beneficiaries), the Trustee believes that Creditors would receive less (and 
perhaps substantially less) in a Chapter 7 liquidation case than they would receive in 
Chapter 11 under the treatments proposed for the Creditors in the Plan.  The Trustee 
believes that the Plan establishes a fair and equitable method for distribution of assets, 
including by employing the Rising Tide Distribution Method discussed in this Disclosure 
Statement.  In short, while the Trustee has considered the possibility of a Chapter 7 
liquidation of the Consolidated Estate, the Trustee believes that the liquidation 
contemplated by the Plan will produce a better result for all Creditors.   
 

In any event, the question under the best interests test is whether Creditors will 
receive at least as much under Chapter 11 as they would under Chapter 7.  The Trustee 
firmly believes that Creditors will receive at least as much under the Plan as they would 
under Chapter 7, and therefore that the best interests test is easily satisfied.   

  
8.2.5 Cramdown.   

The Debtor will seek to confirm the Plan notwithstanding the rejection by any of 
the Impaired Classes.  To obtain nonconsensual confirmation of the Plan, it must be 
demonstrated to the Bankruptcy Court that the Plan “does not discriminate unfairly” and 
is “fair and equitable” with respect to each Impaired, nonaccepting Class.  The 
Bankruptcy Code provides a non-exclusive definition of the phrase “fair and equitable.”  
The Bankruptcy Code establishes “cram down” tests for secured creditors, unsecured 
creditors and equity holders, as follows: 

 

Case 10-37546    Doc 1174    Filed 07/02/13    Entered 07/02/13 15:33:09    Desc Main
 Document      Page 67 of 73



64 
 

(i) Secured Creditors.  Either (i) each impaired Secured 
Creditor retains its Liens securing its Secured Claim and receives on account of its 
Secured Claim deferred cash payments having a present value equal to the amount of its 
Allowed Secured Claim, (ii) each impaired Secured Creditor realizes the “indubitable 
equivalent” of its Allowed Secured Claim, or (iii) the property securing the Claim is sold 
free and clear of Liens with such Liens to attach to the proceeds of the sale and the 
treatment of such Liens on proceeds is to be as provided in subclause (i) or (ii) above. 

 
(ii) Unsecured Creditors.  Either (i) each impaired Unsecured 

Creditor receives or retains under the Plan property of a value equal to the amount of its 
Allowed Claim or (ii) the holders of Claims and Equity Interests that are junior to the 
Claims of the dissenting Class will not receive any property under the Plan.  (This 
provision is often referred to as the “absolute priority rule.”) 

 
(iii) Interests.  Either (i) each holder of an Equity Interest will 

receive or retain under the Plan property of a value equal to the greatest of the fixed 
liquidation preference to which such holder is entitled, the fixed redemption price to 
which such holder is entitled or the value of the Equity Interest, or (ii) the holder of an 
interest that is junior to the nonaccepting Class will not receive or retain any property 
under the Plan. 

 
A Plan does not “discriminate unfairly” with respect to a nonaccepting Class if 

the value of the cash and/or securities to be distributed to the nonaccepting Class is equal 
to, or otherwise fair when compared to, the value of the distributions to other Classes 
whose legal rights are the same as those of the nonaccepting Class. 

 
The Trustee believes that, if required, the Trustee could confirm the Plan under 

the “cramdown” provisions of Section 1129(b) of the Bankruptcy Code. 
 
8.3 Conditions to Confirmation.   

Except as expressly waived pursuant to the Plan, the Plan shall be null and void 
and have no force or effect unless the Court shall have entered the Confirmation Order, 
which shall be a Final Order and which order shall: 

 
(a) confirm the Plan without modification except as modified by the 

Trustee in accordance herewith; 
 
(b) be in form and substance acceptable to the Trustee; 
 
(c) declare that the provisions of the Confirmation Order shall not be 

severable and are mutually dependent; 
 
(d) declare that the transfer of the Debtor’s assets, including the 

transfer of ownership of any and all real or personal property, tangible or 
intangible, shall be free from any and all recordation and transfer taxes; 

 

Case 10-37546    Doc 1174    Filed 07/02/13    Entered 07/02/13 15:33:09    Desc Main
 Document      Page 68 of 73



65 
 

(e) declare that the Trustee has solicited acceptances of the Plan in 
good faith and in compliance with the Bankruptcy Code and that the Trustee and 
each of his affiliates, agents, directors, officers, employees, advisors, members, 
managers, attorneys and Professionals have participated in good faith and in 
compliance with the applicable provisions of the Bankruptcy Code, and therefore 
are not liable for the violation of any applicable law, rule or regulation governing 
the solicitation of votes on the Plan; and 

(f) satisfy all of the other conditions to confirmation set forth in the 
Plan. 

   
8.4 Risk Factors 

Consummation of the Plan as proposed and described herein is subject to a 
number of risks.  These risks include, but are not limited to, the following: (a) there is no 
assurance of success in, and/or recovery from the Claims and Causes of Action that have 
been or may be commenced by the Trustee; (b) there is no assurance that Restitution will 
be imposed against Randall or any of his agents and/or that any such Restitution will be 
assigned to the Consolidated Estate to be distributed to Victims; (c) Claims that the 
Trustee maintains are Disputed Claims may be Allowed in full; and (d) judgments that 
the Trustee has obtained may not be collectable in whole or in part. 

 
In addition, there are certain risks inherent in the Chapter 11 process.  If certain 

standards set forth in the Bankruptcy Code are not met, the Bankruptcy Court will not 
confirm the Plan even if Creditors accept the Plan.  Although the Trustee believes that the 
Plan meets such standards, there can be no assurance that the Bankruptcy Court will 
reach the same conclusion.  If the Bankruptcy Court were to determine that such 
requirements were not met, it could require the Trustee to re-solicit acceptances, which 
could delay and/or jeopardize Confirmation of the Plan.  The Trustee believes that the 
solicitation of votes on the Plan will comply with Section 1126(b) of the Bankruptcy 
Code and that the Bankruptcy Court will confirm the Plan.  The Trustee, however, can 
provide no assurance that modifications of the Plan will not be required to obtain 
confirmation of the Plan, or that such modifications will not require a re-solicitation of 
acceptances. 

 
8.5 Tax Consequences 

8.5.1 Introduction 

The following discussion summarizes certain of the important federal income tax 
consequences of the transactions described herein and in the Plan.  This discussion is for 
informational purposes only and does not constitute tax advice.  This summary is based 
upon the Internal Revenue Code and the Treasury Regulations promulgated thereunder, 
including judicial authority and current administrative rulings and practice.  Neither the 
impact on foreign holders of Claims, if any, and on Equity Interests, nor the tax 
consequences of these transactions under state and local law is discussed.  Also, special 
tax considerations not discussed herein may be applicable to certain classes of taxpayers, 
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such as financial institutions, broker-dealers, life insurance companies and tax-exempt 
organizations.  Furthermore, due to the complexity of the transactions contemplated in 
the Plan and the unsettled status of many of the tax issues involved, the tax consequences 
described below are subject to significant uncertainties.  No opinion of counsel has been 
obtained, and no ruling has been requested from the IRS on these or any other tax issues.  
There can be no assurance that the IRS will not challenge any or all of the tax 
consequences of the Plan, or that such a challenge, if asserted, would not be sustained.  
THE FOLLOWING SUMMARY OF CERTAIN UNITED STATES FEDERAL 
INCOME TAX CONSEQUENCES IS FOR INFORMATIONAL PURPOSES 
ONLY AND IS NOT A SUBSTITUTE FOR CAREFUL TAX PLANNING AND 
ADVICE BASED UPON THE INDIVIDUAL CIRCUMSTANCES PERTAINING 
TO A HOLDER OF A CLAIM OR EQUITY INTEREST.  ALL HOLDERS OF 
CLAIMS AND EQUITY INTERESTS ARE URGED TO CONSULT THEIR OWN 
TAX ADVISORS AS TO THE U.S. FEDERAL, STATE, LOCAL AND NON 
UNITED STATES TAX CONSEQUENCES OF THE PLAN. 

 
IRS CIRCULAR 230 DISCLOSURE:  TO ENSURE COMPLIANCE WITH 

REQUIREMENTS IMPOSED BY THE IRS, ANY TAX ADVICE CONTAINED 
IN THIS DISCLOSURE STATEMENT (INCLUDING ANY ATTACHMENTS) IS 
NOT INTENDED OR WRITTEN TO BE USED, AND CANNOT BE USED, BY 
ANY TAXPAYER FOR THE PURPOSE OF AVOIDING TAX-RELATED 
PENALTIES UNDER THE INTERNAL REVENUE CODE.  TAX ADVICE 
CONTAINED IN THIS DISCLOSURE STATEMENT (INCLUDING ANY 
ATTACHMENTS) IS WRITTEN TO SUPPORT THE PROMOTION OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE 
DISCLOSURE STATEMENT.  EACH TAXPAYER SHOULD SEEK ADVICE 
BASED ON THE TAXPAYER’S PARTICULAR CIRCUMSTANCES FROM AN 
INDEPENDENT TAX ADVISOR. 

   
8.5.2 Tax Consequences to the Debtors and the Consolidated Estate 

Generally, the Plan contemplates a compromise of debts against the Debtors.  Any 
income corresponding to the payment of Claims at a discount should not constitute 
taxable income to the Debtors or the Consolidated Estate since the debt forgiveness arises 
in connection with a case under Title 11 of the United States Code. 

  
8.5.3 Tax Consequences to Creditors 

 
In General.  The federal income tax consequences of the implementation of the 

Plan to a holder of a Claim will depend, among other things, on: (a) whether its Claim 
constitutes a debt or security for federal income tax purposes, (b) whether the claimant 
receives consideration in more than one tax year, (c) whether the claimant is a resident of 
the United States, (d) whether all the consideration by the claimant is deemed to be 
received by that claimant as part of an integrated transaction, (e) whether the claimant 
reports income using the accrual or cash method of accounting, and (f) whether the 

Case 10-37546    Doc 1174    Filed 07/02/13    Entered 07/02/13 15:33:09    Desc Main
 Document      Page 70 of 73



67 
 

holder has previously taken a bad debt deduction or worthless security deduction with 
respect to the Claim. 

 
Gain or Loss on Exchange.  Generally, a holder of an Allowed Claim will 

realize a gain or loss on the exchange under the Plan of his or her Allowed Claim for 
Cash and other property in an amount equal to the difference between (i) the sum of the 
amount of any Cash and the fair market value on the date of the exchange of any other 
property received by the holder (other than any consideration attributable to accrued but 
unpaid interest on the Allowed Claim), and (ii) the adjusted basis of the Allowed Claim 
exchanged therefore (other than basis attributable to accrued but unpaid interest 
previously included in the holder’s taxable income). Any gain recognized generally will 
be a capital gain (except to the extent the gain is attributable to accrued but unpaid 
interest or accrued market discount, as described below) if the Claim was a capital asset 
in the hand of an exchanging holder, and such gain would be a long-term capital gain if 
the holder’s holding period for the Claim surrendered exceeded one (1) year at the time 
of the exchange. 

 
Any loss recognized by a holder of an Allowed Claim will be a capital loss if the 

Claim constitutes a “security” for federal income tax purposes or is otherwise held as a 
capital asset.  For this purpose, a “security” is a debt instrument with interest coupons or 
in registered form. 

  
8.6 Information Reporting and Backup Withholding 

Under the backup withholding rules of the Internal Revenue Code, holders of 
Claims may be subject to backup withholding at the rate of 28 percent with respect to 
payments made pursuant to the Plan unless such holder (a) is a corporation or comes 
within certain other exempt categories and, when required, demonstrates this fact, or (b) 
provides a correct taxpayer identification number and certifies under penalties of perjury 
that the taxpayer identification number is correct and that the holder is not subject to 
backup withholding because of a failure to report all dividends and interest income.  Any 
amount withheld under these rules will be credited against the holder’s federal income 
tax liability.  Holders of Claims may be required to establish exemption from backup 
withholding or to make arrangements with respect to the payment of backup withholding. 

 
8.7 Importance of Obtaining Professional Assistance 

THE FOREGOING IS INTENDED TO BE A SUMMARY ONLY AND IS 
NOT A SUBSTITUTE FOR CAREFUL TAX PLANNING WITH A TAX 
PROFESSIONAL.  THE FEDERAL, STATE, AND FOREIGN TAX 
CONSEQUENCES OF THE PLAN ARE COMPLEX AND, IN MANY AREAS, 
UNCERTAIN.  ACCORDINGLY, EACH HOLDER OF A CLAIM OR EQUITY 
INTEREST IS STRONGLY URGED TO CONSULT WITH HIS OR HER OWN 
TAX ADVISOR REGARDING SUCH TAX CONSEQUENCES. 
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SECTION 9.  
 

VOTING PROCEDURES AND REQUIREMENTS 

9.1 Ballots and Voting Deadline 

A ballot to be used to vote to accept or reject the Plan is enclosed with this 
Disclosure Statement.  A Creditor who is voting must (a) carefully review the ballot and 
instructions thereon, (b) complete and execute the ballot indicating the Creditor’s vote to 
either accept or reject the Plan, and (c) return the executed ballot to the address below. 

 
Pursuant to an Order of the Bankruptcy Court, in order to be counted for voting 

purposes, ballots for the acceptance or rejection of the Plan must be received by 
counsel for the Trustee by 4:00 p.m. Salt Lake City time, on _________________, 
2013 (the “Voting Deadline”), at the following address: 

 
   Sherry Glendening 
   RAY QUINNEY & NEBEKER P.C. 
   36 South State Street, Suite 1400 
   Salt Lake City, Utah 84111 
 

 It is important that you vote. Voting on the Plan will affect your rights.  
Determining the outcome of balloting on the Plan requires a calculation that considers 
the votes of those creditors who actually voted on the Plan.  Further, if the Plan is 
confirmed, it is binding on all Creditors and Equity Interest holders, whether or not you 
voted or whether or not you voted for or against the Plan.  Thus, your rights may be 
affected even if you do not vote on the Plan. The Trustee, therefore, requests that you vote 
if you are entitled to do so and that you take steps to ensure that your ballot is received in 
time to be counted. 
      

9.2 Creditors Entitled to Vote 

 Each holder of an Allowed Claim in an impaired Class which retains or receives 
property under the Plan is entitled to vote separately to accept or reject the Plan.  For 
voting purposes, holders of Claims shall be entitled to vote on the Plan in the amount as 
follows: (a) the amount of any Allowed Claim; (b) the amount of Claim reflected on the 
Ballot for such holder; or (c) for those Creditors who are holders of Disputed Claims or 
for those holders of Victim Claims who have asserted a Victim Claim in excess of the 
applicable Victim Net Claim Amount, as the amount estimated and temporarily allowed 
pursuant to an order of the Bankruptcy Court for purposes of voting on the Plan. 
   

9.3 Nonconsensual Confirmation 

If any impaired Class entitled to vote does not accept the Plan, or if any impaired 
Class is deemed to have rejected the Plan, the Trustee reserves the right (a) to confirm the 
Plan under Section 1129(b) of the Bankruptcy Code, and/or (b) to amend the Plan to the 
extent necessary to obtain entry of a Confirmation Order. 
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9.4 Voting Procedures 

All voting procedures are described in the Bankruptcy Court’s Order (I) 
Approving the Trustee’s Disclosure Statement and Fixing Time for Filing Acceptances or 
Rejections of Trustee’s Liquidating Plan of Liquidation Dated May 3, 2013, (II) 
Approving Solicitation Procedures, Forms of Ballots, and Manner of Notice, and (III) 
Fixing the Deadline for Filing Objections to the Confirmation of the Trustee’s Plan 
(entered on _____________, 2013, and included in the package for the solicitation of 
votes on the Plan). 

  
9.5 Vote Required for Class Acceptance 

The Bankruptcy Code defines acceptance of a Plan by a class of Claims as the 
acceptance by holders of at least two-thirds (2/3) in dollar amount and more than one-half 
in number of the allowed Claims of the Class actually voting to accept or reject the 
proposed plan of reorganization. 

 

THE TRUSTEE STRONGLY URGES ALL IMPAIRED CREDITORS TO 
VOTE TO ACCEPT THE PLAN. 

 
Dated:  July 2, 2013. 
 
     /s/ Gil A. Miller   
     Gil A. Miller 
     Chapter 11 Trustee 

 
 
1207529.05/rqn/dmm 
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