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I. INTRODUCTION 

This is the disclosure statement (the "Disclosure Statement") in the chapter 11 case of Energis 

Petroleum, LLC (the "Debtor").  This Disclosure Statement contains information about the Debtor and 
describes the Chapter 11 Plan of Reorganization (the "Plan") filed by Richard and Mary Ann Garwood 

(collectively “Garwood”) on March 7, 2017.   A full copy of the Plan is attached to this Disclosure Statement 
as Exhibit A.  Your rights may be affected.  You should read the Plan and this Disclosure Statement 

carefully and discuss them with your attorney.  If you do not have an attorney, you may wish to consult one. 

The proposed distributions under the Plan are discussed at pages 5 through 8 of this Disclosure 
Statement.  General unsecured creditors are classified in Class II, and will receive a distribution of 
approximately 27.67% of their allowed claims, if the Court sustains the objection to the unsecured claim of 
National Business Communications, Inc., and 22.56% if the Court overrules the objection to the claim of 
National Business Communications, Inc., to be distributed as described below in this Disclosure Statement. 

A. Purpose of This Document 

This Disclosure Statement describes: 

The Debtor and significant events during the bankruptcy case, 
How the Plan proposes to treat claims or equity interests of the type you hold (i.e., what 
you will receive on your claim or equity interest if the plan is confirmed), 
Who can vote on or object to the Plan, 
What factors the Bankruptcy Court (the "Court") will consider when deciding whether to 
confirm the Plan, 
Why [the Proponent] believes the Plan is feasible, and how the treatment of your claim or 
equity interest under the Plan compares to what you would receive on your claim or 
equity interest in liquidation, and  
The effect of confirmation of the Plan. 

Be sure to read the Plan as well as the Disclosure Statement.  This Disclosure Statement describes the 
Plan, but it is the Plan itself that will, if confirmed, establish your rights. 

B. Deadlines for Voting and Objecting; Date of Plan Confirmation Hearing 

The Court has not yet confirmed the Plan described in this Disclosure Statement.  This section describes 
the procedures pursuant to which the Plan will or will not be confirmed. 

1. Time and Place of the Hearing to [Finally Approve This Disclosure Statement and] 

Confirm the Plan 

The hearing at which the Court will determine whether to finally approve this Disclosure Statement and 
confirm the Plan will take place on ____ day of _____, 2017, at ____ am/pm in Courtroom A, at the United 
States Bankruptcy Courthouse for the Southern District of Florida, West Palm Beach Division, The Flagler 
Waterview Building, 1515 North Flagler Drive, Eighth Floor, West Palm Beach, FL 33401. 

2. Deadline For Voting to Accept or Reject the Plan 

If you are entitled to vote to accept or reject the plan, vote on the enclosed ballot and return the ballot in 
the enclosed envelope to the United States Bankruptcy Courthouse for the Southern District of Florida, West 
Palm Beach Division, The Flagler Waterview Building, 1515 North Flagler Drive, Eighth Floor, West Palm 
Beach, FL 33401.  See section IV.A. below for a discussion of voting eligibility requirements. 
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Your ballot must be received by the date as set forth in the Court’s Order or it will not be counted. 

3. Deadline For Objecting to the Adequacy of Disclosure and Confirmation of the Plan 

Objections to this Disclosure Statement or to the confirmation of the Plan must be filed with the Court 
and served upon Richard and Mary Ann Garwood, c/o Brett A. Elam, P.A., 105 South Narcissus Avenue, Suite 
802, West Palm Beach, FL 33401 by the date as set forth in the Court’s Order setting a hearing on the approval 
of the Disclosure Statement. 

4. Identity of Person to Contact for More Information 

If you want additional information about the Plan, you should contact Richard and Mary Ann Garwood, 
c/o Brett A. Elam, P.A., 105 South Narcissus Avenue, Suite 802, West Palm Beach, FL 33401. 

II. BACKGROUND 

A. Description and History of the Debtor's Business 

The Debtor is a Florida limited liability company.   Since December 26, 2003, the Debtor has been in 
the business of owning and operating a convenient store in Okeechobee, Florida.  The Debtor also leased space 
within the premises of the convenient store to a Dunkin Donuts franchise.  However, in or around November 
2014, the Debtor’s fuel supplier, SE Petro Distributors, Inc., (“SE Petro”) ceased supplying the Debtor with fuel 
based upon an alleged unpaid balance due on the Debtor’s account of $118,000.00.  Additionally, the second 
mortgage encumbering the Debtor’s real property was purchased by SE Petro, which was effective September 
1, 2014.  Based upon this issue, the Debtor terminated the fuel supply contract with SE Petro, but was unable to 
find a replacement fuel supplier.  As a result, the Debtor was unable to sale fuel from its pumps.  Moreover, 
the Debtor’s tenant, Dunkin Donuts, failed to pay its monthly lease payments.  Based upon the aforementioned 
issues, the Debtor was forced to file the instant Chapter 11 bankruptcy.       

B. Insiders of the Debtor  

Scott Duffy – managing member (at the time of filing his salary was zero, but was $15,000.00 in 2014). 

Keith Duffy – managing member (at the time of filing his salary was zero, but was $15,000.00 in 2014). 

C. Management of the Debtor Before and During the Bankruptcy 

During the two years prior to the date on which the bankruptcy petition was filed, the officers, directors, 
managers or other persons in control of the Debtor (collectively the "Managers") were Scott Duffy and Keith 
Duffy. 

The Managers of the Debtor during the Debtor's chapter 11 case have been the same as pre-petition, 
Scott Duffy and Keith Duffy. 

Garwoods’ Plan of Reorganization proposes to utilize all remaining funds from the sale of substantially 
all of the assets of the Debtor to pay the remaining creditors in this case.  Additionally, under the Garwoods’ 
proposed Plan, the disbursing agent will be the Debtor’s counsel, Steven Wallace.  Other than the distributions 
by Wallace, subsequent to the Effective Date, the Debtor will cease to exist, therefore, there will be no 
post-confirmation managers of the Debtor.     

D. Events Leading to Chapter 11 Filing 

The Debtor owned a parcel of real property located in Okeechobee, Florida.  The real property was 
located at 4993 US Highway 441 South, Okeechobee, Florida 34974 (“Real Property”).  The Real Property was 
encumbered by a first and second mortgage.  The note and first mortgage was in favor of Okeechobee REO, 
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Inc., (“REO”) and was in the amount of $1,358,285.75.  The note and second mortgage was in favor of SE 
Petro in the amount of $434,537.49.  Additionally, the Debtor disclosed a third note and mortgage in the 
amount of $300,000.00, which was allegedly secured by the Real Property, in favor of National Business 
Communications, Inc., (“NBC”) as well as a judgment lien in favor of PM Okeechobee, LLC, (“PM”) in the 
amount of $85,000.00.  During the period prior to the filing of the instant bankruptcy, the Debtor was receiving 
its fuel supply from SE Petro.  In or about September 2014, the Debtor’s second mortgage was purchased by 
SE Petro.  Additionally, SE Petro ceased supplying fuel to the Debtor as well based on an unpaid invoice in the 
amount of $118,000.00, which was allegedly not a valid invoice.  Due to the cease in the fuel supply, the 
Debtor’s tenant, Dunkin Donuts, stopped paying its monthly lease payments, which caused the Debtor to 
experience financial distress.  Based upon this financial distress, the Debtor was forced to file the instant 
Chapter 11 bankruptcy.  Moreover, the Debtor received numerous investments by individuals leading up to the 
filing of the bankruptcy, which was used by the Debtor to allegedly perform its day to day operations.  
However, the investments were never paid back, nor were the monthly payments made on the investments.     

E. Significant Events During the Bankruptcy Case 
 
 During the course of the Chapter 11 bankruptcy, the Debtor marketed its Real Property for sale.  
Pursuant to the marketing efforts of the Debtor, an Asset Purchase Agreement with USA Petroleum, Inc., for 
purchase and sale of the Real Property, as well as the Debtor’s personal property, was obtained in the amount of 
$3,200,000.00.  The Debtor filed an expedited motion to approve the sale, which was heard by the Court.  The 
Court approved the sale of the Real Property, which ultimately closed on or about February 10, 2016.  From 
the proceeds of the sale, the Debtor paid a real estate commission of $96,000.00, as well as the first lien on the 
real property in favor of Okeechobee REO, LLC in the amount of $1,538,130.58 and the second lien on the real 
property in favor of Southeast Petroleum, Inc., in the amount of $470,161.11.  Additionally, the Debtor held in 
escrow an amount equal to the perfected final judgment of PM Okeechobee, LLC, in the amount of $85,583.75 
and the alleged secured claim of NBC in the amount of $508,257.53.  After the payment of the amounts 
allowed pursuant to the Court’s Order, pursuant to the January 2017 Monthly Operating Report (DE#351), the 
Debtor is holding $962,600.76 in escrow.  Prior to the approval to pay NBC, the unsecured creditors, Richard 
and Mary Ann Garwood, (“collectively “Garwood”) filed an objection.  The Court sustained the Garwood’s 
objection pending the outcome of an adversary proceeding filed against NBC.  The Garwoods sought and 
obtained approval from the Court to file an adversary proceeding against NBC to invalidate its security 
agreement with the Debtor.  The Court entered final judgment invalidating the NBC’s security agreement as a 
preferential transfer on September 7, 2016.  Pursuant to the Default Final Judgment, the proof of claim filed on 
behalf of NBC in the amount of $508,257.53 was determined to be an unsecured debt.  Shortly after the entry 
of the Default Final Judgment, Garwood objected to NBC’s proof of claim in its entirety.  Additionally, NBC 
objected to all of the scheduled and filed proofs of claim filed by the individuals who had invested in the 
Debtor.  The Garwood’s objection was based upon the lack of documentation, as well as the calculation of the 
outstanding amount of the debt, while NBC’s objections were based upon the passing of the statute of 
limitations as to all debts.  Currently, the Court has not ruled on any of the outstanding claims objections.  
Additionally, the Debtor objected to certain claims.  Specifically, the Debtor objected to Proofs of Claim 2-1, 
3-1, 6-1, and 13-1.  On March 1, 2017, the Court sustained the Debtor’s objection.  The Court entered an 
Order striking in its entirety Proofs of Claim 2-1 (proof of claim of Kelsey Yother) and 3-1 (Barry S. 
Mittelberg, P.A.).  As to Proofs of Claim 6-1 (Gerald and Edyth Shulman) and 13-1 (The HT Hackney 
Company), the Court only struck those claims as duplicative.  Currently, the only remaining Proofs of Claim in 
the Estate are as follows: 1) Proof of Claim 1-1 by The HT Hackney Co.; 2) Proof of Claim 4-1 by the Internal 
Revenue Service; 3) Proof of Claim 5-1 by Gerald and Edyth Shulman; 4) Proof of Claim 7-1 by Leslie Davis, 
P.A.; 5) Proof of Claim 12-1 by Southeast Petro Distributors, Inc.; 6) Proof of Claim 15-1 by Capacity 
Insurance Company; 7) Proof of Claim 16-1 by the Florida Department of Revenue; 8) Proof of Claim 17-1 by 
NBC, which is subject to objection by Garwood; 9) Proof of Claim 18-1 by PM Okeechobee, LLC; and 10) 
Proof of Claim 19-1 by Craig A. Huffman, Esq. 
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Currently, the Debtor is holding funds from the sale of the Real Property in the amount of $920,600.76.  
This amount was after the Debtor paid the secured claims of SE Petro, REO and PM, as well as the paying 
closing costs totaling $89,520.05.  Additionally, the total amount of unsecured claims in this Estate total 
$1,788,237.79, which includes the unsecured claim of the Florida Department of Revenue and does not include 
the claim of NBC.  However, if the Court overrules the pending objection to the claim of NBC, the unsecured 
claims in the Estate will total $2,296,495.32.     

F. Projected Recovery of Avoidable Transfers 

The Garwoods, on behalf of the debtor, have not yet completed their investigation with regard to 
prepetition transactions, other than the adversary proceeding, which has already been filed.  If you received a 
payment or other transfer within 90 days of the bankruptcy, or other transfer avoidable under the Code, the 
Debtor, or the Garwoods, may seek to avoid such transfer.  However, currently the Garwoods are unaware of 
any potential preferential transfers to pursue. 

G. Claims Objections 

Except to the extent that a claim is already allowed pursuant to a final non-appealable order, the Debtor 
reserves the right to object to claims.  Therefore, even if your claim is allowed for voting purposes, you may 
not be entitled to a distribution if an objection to your claim is later upheld.  The procedures for resolving 
disputed claims are set forth in Article V of the Plan. 

H. Current and Historical Financial Conditions 

The identity and fair market value of the estate's assets are not relevant to this analysis, as the Court has 
already approved the sale of same in the amount of $3,200,000.00.  The valuation of the Debtor’s assets was 
derived from the managing members of the Debtor, and the sworn Schedules filed in the Debtor’s bankruptcy 
case, as well as the Bankruptcy Court’s Order Approving Sale (DE#211)  

The most recent post-petition operating report filed since the commencement of the Debtor's bankruptcy 
case are set forth in Exhibit B. 

III. SUMMARY OF THE PLAN OF REORGANIZATION AND TREATMENT OF CLAIMS AND 

EQUITY INTERESTS 

A. What is the Purpose of the Plan of Reorganization? 

As required by the Code, the Plan places claims and equity interests in various classes and describes the 
treatment each class will receive.  The Plan also states whether each class of claims or equity interests is 
impaired or unimpaired.  If the Plan is confirmed, your recovery will be limited to the amount provided by the 
Plan.  

B. Unclassified Claims 

Certain types of claims are automatically entitled to specific treatment under the Code.  They are not 
considered impaired, and holders of such claims do not vote on the Plan.  They may, however, object if, in their 
view, their treatment under the Plan does not comply with that required by the Code.  As such, the Plan 
Proponent has not placed the following claims in any class: 
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1. Administrative Expenses 

Administrative expenses are costs or expenses of administering the Debtor's chapter 11 case which are 
allowed under § 507(a)(2) of the Code.  Administrative expenses also include the value of any goods sold to 
the Debtor in the ordinary course of business and received within 20 days before the date of the bankruptcy 
petition.  The Code requires that all administrative expenses be paid on the effective date of the Plan, unless a 
particular claimant agrees to a different treatment. 

Richard and Mary Ann Garwood shall have an allowed administrative claim in this Estate in 
approximately the amount of $30,000.00 pursuant to 11 U.S.C. § 503(b)(3)(B) and (4). 

Pursuant to 11 U.S.C. § 503(b)(3)(B): 

After notice and a hearing, there shall be allowed administrative expenses, other than 
claims allowed under section 502(f) of this title, including—the actual, necessary 
expenses, other than compensation and reimbursement specified in paragraph (4) of 
this subsection, incurred by—a creditor that recovers, after the court’s approval, for 
the benefit of the estate any property transferred or concealed by the debtor. 

Additionally, pursuant to 11 U.S.C. § 503(b)(4): 

After notice and a hearing, there shall be allowed administrative expenses, other than 
claims allowed under section 502(f) of this title, including—reasonable compensation 
for professional services rendered by an attorney or an accountant of an entity whose 
expense is allowable under subparagraph (A), (B), (C), (D), or (E) of paragraph (3) of 
this subsection, based on the time, the nature, the extent, and the value of such 
services, and the cost of comparable services other than in a case under this title, and 
reimbursement for actual, necessary expenses incurred by such attorney or 
accountant. 

As discussed previously, Garwood obtained an Order from the Court, which allowed them to file an 
adversary proceeding against NBC seeking to avoid and recover the perfection of NBC’s security interest as a 
preferential transfer.  NBC perfected its security interest related to its debt within ninety (90) days of the 
Petition Date.  Upon obtaining Court approval, Garwood invalidated NBC’s security interest, which 
reclassified NBC’s debt as an unsecured claim, rather than a secured claim.  Based upon the invalidation of 
NBC’s security interest, NBC’s allowed claim, if any, will be paid on a pro rata basis with all other unsecured 
creditors.  Pursuant to 11 U.S.C. § 503(b)(3)(B), an entity whose actions results in property being recovered for 
the benefit of the Estate shall be entitled to an administrative claim for its actual and necessary expenses 
incurred.  Moreover, pursuant to 11 U.S.C. § 503(b)(4), the Garwoods are entitled to an administrative claim 
for reasonable compensation for professional services incurred in their actions as well.  The following chart 
lists the Debtor's estimated administrative expenses, and their proposed treatment under the Plan: 
 

Type Estimated 

Amount Owed 

Proposed Treatment 

Expenses Arising in the Ordinary Course 
of Business After the Petition Date 

   Paid in full on the effective date of the 
Plan, or according to terms of obligation if 
later 

The Value of Goods Received in the 
Ordinary Course of Business Within 20 
Days Before the Petition Date 

   Paid in full on the effective date of the 
Plan, or according to terms of obligation if 
later 

Professional Fees, as approved by the 
Court. 

   Paid in full on the effective date of the 
Plan, or according to separate written 
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agreement, or according to court order if 
such fees have not been approved by the 
Court on the effective date of the Plan 

Clerk's Office Fees    Paid in full on the effective date of the Plan 

Other administrative expenses  Garwoods 

allowed 

administrative 

claim pursuant to 

11 U.S.C. § 

503(b)(3)(B) & (4)  

in the amount of 

approximately 

$30,000.00   

Paid in full on the effective date of the 
Plan or according to separate written 
agreement 

Office of the U.S. Trustee Fees    Paid in full on the effective date of the Plan 

TOTAL     

2. Priority Tax Claims 

Priority tax claims are unsecured income, employment, and other taxes described by § 507(a)(8) of the 
Code.  Unless the holder of such a § 507(a)(8) priority tax claim agrees otherwise, it must receive the present 
value of such claim, in regular installments paid over a period not exceeding 5 years from the order of relief. 

The following chart lists the Debtor's estimated § 507(a)(8) priority tax claims and their proposed 
treatment under the Plan: 
 

Description 

(name and type of tax) 

Estimated Amount 

Owed 

Date of 

Assessment 

Treatment 

Florida Department of 

Revenue 

Sales and Use Tax 

The Florida 

Department of 

Revenue filed a 

Proof of Claim in 

the amount of 

$310,831.58.  

However, only  

$255,200.76 shall 

be paid as a 

priority tax claim.  

The remaining 

portion of this 

claim, $55,630.82, 

shall receive a 

distribution as a 

Class III 

unsecured 

creditor. 

 

Tax period 

April 2015   
The allowed 

claim of the 

Florida 

Department of 

Revenue shall be 

paid in full within 

thirty (30) days of 

the Effective 

Date. 

 

Department of Treasury  

Internal Revenue Service 

 

$5,294.95 September 14, 

2015   
The allowed 

claim of the 

Internal Revenue 

Service shall be 

paid in full within 
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thirty (30) days of 

the Effective 

Date. 

C. Classes of Claims and Equity Interests 

The following are the classes set forth in the Plan, and the proposed treatment that they will receive 
under the Plan: 

1. Classes of Secured Claims 

Allowed Secured Claims are claims secured by property of the Debtor's bankruptcy estate (or that are 
subject to setoff) to the extent allowed as secured claims under § 506 of the Code.  If the value of the collateral 
or setoffs securing the creditor's claim is less than the amount of the creditor's allowed claim, the deficiency will 
be classified as a general unsecured claim. 

The following chart lists all classes containing Debtor's secured prepetition claims and their proposed 
treatment under the Plan: 
 

Class # Description Insider

? 

(Yes or  

No) 

Impairmen

t 

Treatment 

 

 

 

1 

Secure claim of:    

Internal Revenue Service 

   
Collateral Description  

All the Debtor’s assets   
   
Allowed Secured Amount  

$10,237.40 

 
Priority of lien  

First priority    
   
Principal owed  

$10,237.40 

 
Pre-pet. arrearage  
 
Total claim 

$10,237.40 

N   Unimpaired The Claim of 

Class I shall be 

paid in full within 

thirty (30) days of 

the Effective Date 

from the proceeds 

of the sale of the 

Debtor’s Real 
Property. 
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Class # Description Insider

? 

(Yes or  

No) 

Impairmen

t 

Treatment 

 

 

 

2 

Secure claim of:    

Gerald and Edyth Shulman 

   
Collateral Description  

All the Debtor’s assets   
   
Allowed Secured Amount  

$149,116.14 

 
Priority of lien  

First priority 
   
Principal owed  

$149,116.14 

 
Pre-pet. arrearage  
 
Total claim 

$149,116.14 

N   Unimpaired The Claim of 

Class I shall be 

paid in full within 

thirty (30) days of 

the Effective Date 

from the proceeds 

of the sale of the 

Debtor’s Real 
Property. 

 

2. Classes of Priority Unsecured Claims 

Certain priority claims that are referred to in §§ 507(a)(1), (4), (5), (6), and (7) of the Code are required 
to be placed in classes.  The Code requires that each holder of such a claim receive cash on the effective date of 
the Plan equal to the allowed amount of such claim.  However, a class of holders of such claims may vote to 
accept different treatment.  There are no unsecured priority claims in this Estate. 
 

3. Class of General Unsecured Claims 

General unsecured claims are not secured by property of the estate and are not entitled to priority under 
§ 507(a) of the Code.  
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The following chart identifies the Plan's proposed treatment of Class III, which contains general 
unsecured claims against the Debtor: 
 

Class # Description Impairment Treatment 

 

3 

General Unsecured Class Impaired The claimants in 

this Class shall be 

paid on a pro rata 

basis from the 

remaining funds 

after the payment 

of the other existing 

claims in the 

Estate.  If the 

Court sustains the 

objection to the 

claim of NBC, this 

Class shall receive 

a pro rata 

distribution of the 

remaining funds, 

which results in an 

approximate 

distribution of 

28.67% of the 

allowed claims.  

However, if the 

Court overrules the 

objection the claim 

of NBC, this Class 

shall only receive 

approximately  

22.33% of their 

allowed claims. 

   

4. Class of Equity Interest Holders 

Equity interest holders are parties who hold an ownership interest (i.e., equity interest) in the Debtor.  In 
a corporation, entities holding preferred or common stock are equity interest holders.  In a partnership, equity 
interest holders include both general and limited partners.  In a limited liability company ("LLC"), the equity 
interest holders are the members.  Finally, with respect to an individual who is a debtor, the Debtor is the 
equity interest holder.   
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Class # Description Impairment Treatment 

 

4 

Equity Impaired The Debtor has 

already ceased 

operations, 

therefore, there will 

be no operations 

after the Effective 

Date.  The equity 

interests of the 

Debtor shall not 

receive a 

distribution from 

the Estate. 

   

D. Means of Implementing the Plan 

1. Source of Payments 

Payments and distributions under the Plan will be funded from the proceeds remaining from the sale of 
the Real Property.  Currently, there is $920,604.51 remaining from the proceeds of the sale of the Debtor’s 
Real Property.  The only remaining creditors are unsecured creditors.  As such, the funds remaining shall be 
paid to the unsecured creditors on a pro rata basis after payment of the allowed Administrative Claims.   

2. Post-confirmation Management 

There shall be no post-confirmation management of the Debtor.  Post-confirmation the Debtor will only 
be disbursing the proceeds from the sale pursuant to the Confirmation Order.  Additionally, there will be an 
appointed disbursing agent pursuant to the Confirmation Order.  

 3. Disbursing Agent 

The disbursing agent pursuant to this Plan shall be Steven Wallace and the The Wallace Law Group, 
P.A., who shall be paid its normal hourly rate after approval of its fees by the Bankruptcy Court.  

E. Risk Factors 

The proposed Plan has the following risks: 

The only existing risks relate to the Debtor failing to turn over the proceeds from the sale of the Real 
Property.  Moreover, the Debtor, or Debtor’s principals, may have already absconded with the proceeds, which 
would result in separate lawsuits having to be filed to recover the funds.  If the funds were recovered, the full 
amount may not be recovered or the individuals who have absconded with the funds may not be collectible.   

F. Executory Contracts and Unexpired Leases 

The Plan, in Exhibit 5.1, lists all executory contracts and unexpired leases that the Debtor will assume 
under the Plan.  Assumption means that the Debtor has elected to continue to perform the obligations under 
such contracts and unexpired leases, and to cure defaults of the type that must be cured under the Code, if any.  
Exhibit 5.1 also lists how the Debtor will cure and compensate the other party to such contract or lease for any 
such defaults. 

If you object to the assumption of your unexpired lease or executory contract, the proposed cure of any 
defaults, or the adequacy of assurance of performance, you must file and serve your objection to the Plan within 
the deadline for objecting to the confirmation of the Plan, unless the Court has set an earlier time. 
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All executory contracts and unexpired leases that are not listed in Exhibit 5.1 will be rejected under the 
Plan.  Consult your adviser or attorney for more specific information about particular contracts or leases. 

If you object to the rejection of your contract or lease, you must file and serve your objection to the Plan 
within the deadline for objecting to the confirmation of the Plan.  

The Deadline for Filing a Proof of Claim Based on a Claim Arising from the Rejection of a Lease 

or Contract Is thirty (30) days after the order rejecting said executory contract becomes final and 

non-appealable.  Any claim based on the rejection of a contract or lease will be barred if the proof of claim is 
not timely filed, unless the Court orders otherwise. 

G. Tax Consequences of Plan 

Creditors and Equity Interest Holders Concerned with How the Plan May Affect Their Tax Liability 

Should Consult with Their Own Accountants, Attorneys, and/or Advisors. 

IV. CONFIRMATION REQUIREMENTS AND PROCEDURES 

To be confirmable, the Plan must meet the requirements listed in §§ 1129(a) or (b) of the Code.  These 
include the requirements that:  the Plan must be proposed in good faith; at least one impaired class of claims 
must accept the plan, without counting votes of insiders; the Plan must distribute to each creditor and equity 
interest holder at least as much as the creditor or equity interest holder would receive in a chapter 7 liquidation 
case, unless the creditor or equity interest holder votes to accept the Plan; and the Plan must be feasible.  These 
requirements are not the only requirements listed in § 1129, and they are not the only requirements for 
confirmation. 

A. Who May Vote or Object 

Any party in interest may object to the confirmation of the Plan if the party believes that the 
requirements for confirmation are not met. 

Many parties in interest, however, are not entitled to vote to accept or reject the Plan.  A creditor or 
equity interest holder has a right to vote for or against the Plan only if that creditor or equity interest holder has 
a claim or equity interest that is both (1) allowed or allowed for voting purposes and (2) impaired.   

In this case, the Plan Proponent believes that Class II is impaired and that holders of claims in this Class 
are therefore entitled to vote to accept or reject the Plan.  The Plan Proponent believes that Class I is  
unimpaired and that holders of claims in this Class, therefore, do not have the right to vote to accept or reject 
the Plan. 

1. What Is an Allowed Claim or an Allowed Equity Interest? 

Only a creditor or equity interest holder with an allowed claim or an allowed equity interest has the right 
to vote on the Plan.  Generally, a claim or equity interest is allowed if either (1) the Debtor has scheduled the 
claim on the Debtor's schedules, unless the claim has been scheduled as disputed, contingent, or unliquidated, or 
(2) the creditor has filed a proof of claim or equity interest, unless an objection has been filed to such proof of 
claim or equity interest.  When a claim or equity interest is not allowed, the creditor or equity interest holder 
holding the claim or equity interest cannot vote unless the Court, after notice and hearing, either overrules the 
objection or allows the claim or equity interest for voting purposes pursuant to Rule 3018(a) of the Federal 
Rules of Bankruptcy Procedure.  

The deadline for filing a proof of claim in this case was October 5, 2015. 
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2. What Is an Impaired Claim or Impaired Equity Interest? 

As noted above, the holder of an allowed claim or equity interest has the right to vote only if it is in a 
class that is impaired under the Plan.  As provided in § 1124 of the Code, a class is considered impaired if the 
Plan alters the legal, equitable, or contractual rights of the members of that class. 

3. Who is Not Entitled to Vote 

The holders of the following five types of claims and equity interests are not entitled to vote:  

holders of claims and equity interests that have been disallowed by an order of the Court; 

holders of other claims or equity interests that are not "allowed claims" or "allowed equity 
interests" (as discussed above), unless they have been "allowed" for voting purposes.  

holders of claims or equity interests in unimpaired classes;  

holders of claims entitled to priority pursuant to §§ 507(a)(2), (a)(3), and (a)(8) of the Code; and  

holders of claims or equity interests in classes that do not receive or retain any value under the 
Plan; 

administrative expenses. 

Even If You Are Not Entitled to Vote on the Plan, You Have a Right to Object to the Confirmation of the 

Plan and to the Adequacy of the Disclosure Statement. 

4. Who Can Vote in More Than One Class 

A creditor whose claim has been allowed in part as a secured claim and in part as an unsecured claim, or 
who otherwise hold claims in multiple classes, is entitled to accept or reject a Plan in each capacity, and should 
cast one ballot for each claim. 

B. Votes Necessary to Confirm the Plan 

If impaired classes exist, the Court cannot confirm the Plan unless (1) at least one impaired class of 
creditors has accepted the Plan without counting the votes of any insiders within that class, and (2) all impaired 
classes have voted to accept the Plan, unless the Plan is eligible to be confirmed by "cram down" on 
non-accepting classes, as discussed later in Section B.2.. 

1. Votes Necessary for a Class to Accept the Plan 

A class of claims accepts the Plan if both of the following occur: (1) the holders of more than one-half 
(1/2) of the allowed claims in the class, who vote, cast their votes to accept the Plan, and (2) the holders of at 
least two-thirds (2/3) in dollar amount of the allowed claims in the class, who vote, cast their votes to accept the 
Plan. 

A class of equity interests accepts the Plan if the holders of at least two-thirds (2/3) in amount of the 
allowed equity interests in the class, who vote, cast their votes to accept the Plan. 

 

 

2. Treatment of Nonaccepting Classes 
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Even if one or more impaired classes reject the Plan, the Court may nonetheless confirm the Plan if the 
nonaccepting classes are treated in the manner prescribed by § 1129(b) of the Code.  A plan that binds 
nonaccepting classes is commonly referred to as a "cram down" plan.  The Code allows the Plan to bind 
nonaccepting classes of claims or equity interests if it meets all the requirements for consensual confirmation 
except the voting requirements of § 1129(a)(8) of the Code, does not "discriminate unfairly," and is "fair and 
equitable" toward each impaired class that has not voted to accept the Plan. 

You should consult your own attorney if a "cramdown" confirmation will affect your claim or equity 

interest, as the variations on this general rule are numerous and complex. 

C. Liquidation Analysis 

To confirm the Plan, the Court must find that all creditors and equity interest holders who do not accept 
the Plan will receive at least as much under the Plan as such claim and equity interest holders would receive in a 
chapter 7 liquidation.  A liquidation analysis is unnecessary, as the Bankruptcy Court has approved the sale of 
the Debtor’s real property and personal property.   

 D. Feasibility 

The Court must find that confirmation of the Plan is not likely to be followed by the liquidation, or the 
need for further financial reorganization, of the Debtor or any successor to the Debtor, unless such liquidation 
or reorganization is proposed in the Plan. 

1. Ability to Initially Fund Plan 

The Plan Proponent believes that the Debtor will have enough cash on hand on the effective date of the 
Plan to pay all the claims and expenses that are entitled to be paid on that date.  Tables showing the amount of 
cash on hand on the effective date of the Plan, and the sources of that cash are included within the Debtor’s 
most recent Monthly Operating Report, which is attached hereto as Exhibit B.  

 2. Ability to Make Future Plan Payments and Operate Without Further Reorganization 

The Plan Proponent must also show that it will have enough cash over the life of the Plan to make the 
required Plan payments.  As there will only be a one time payment within thirty (30) days of the Effective 
Date, there will be no ongoing payments.  Only the funds remaining from the sale of the Real Property will be 
disbursed to creditors.   

You Should Consult with Your Accountant or other Financial Advisor If You Have Any Questions 

Pertaining to These Projections. 

V. EFFECT OF CONFIRMATION OF PLAN 

A. NO DISCHARGE OF DEBTOR  

No Discharge.  In accordance with § 1141(d)(3) of the Code, the Debtor will not receive any discharge 
of debt in this bankruptcy case. 

B. Modification of Plan 

The Plan Proponent may modify the Plan at any time before confirmation of the Plan.  However, the 
Court may require a new disclosure statement and/or revoting on the Plan. 
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Upon request of the Debtor, the United States trustee, or the holder of an allowed unsecured claim, the 
Plan may be modified at any time after confirmation of the Plan but before the completion of payments under 
the Plan, to (1) increase or reduce the amount of payments under the Plan on claims of a particular class, (2) 
extend or reduce the time period for such payments, or (3) alter the amount of distribution to a creditor whose 
claim is provided for by the Plan to the extent necessary to take account of any payment of the claim made other 
than under the Plan. 

C. Final Decree 

Once the estate has been fully administered, as provided in Rule 3022 of the Federal Rules of 
Bankruptcy Procedure, the Plan Proponent, or such other party as the Court shall designate in the Plan 
Confirmation Order, shall file a motion with the Court to obtain a final decree to close the case.  Alternatively, 
the Court may enter such a final decree on its own motion. 

VI. OTHER PLAN PROVISIONS 
 

A. Injunction Related to Discharge 

 

Except as otherwise expressly provided in the Plan, the Confirmation Order or a separate order of the Court, all 
Persons who have held, hold or may hold Claims against the Debtor are permanently enjoined, on and after the Effective 
Date, from (i) commencing or continuing in any manner any action or other proceeding of any kind with respect to any 
such Claim, (ii) enforcing, attaching, collecting or recovering by any manner or means of any judgment, award, decree or 
order against the Debtors on account of any such Claim, (iii) creating, perfecting or enforcing any Lien or asserting 
control of any kind against the Debtor or against the property or interests in property of the Debtor on account of any such 
Claim, and (iv) asserting any right of setoff, subrogation or recoupement of any kind against any obligation due from the 
Debtor or against the property or interests in property of the Debtor on account of any such Claim. 

 

B. Injunction Against Interference with the Plan 

 

Upon the entry of a Confirmation Order with respect to the Plan, all holders of Claims and Equity Interests and 
other parties in interest, along with their respective present or former employees, agents, officers, directors, or principals, 
shall be enjoined from taking any actions to interfere with the implementation or consummation of the Plan, except with 
respect to actions any such entity may take in connection with the pursuit of appellate rights. 

 

C. Term of Bankruptcy Injunction or Stay 

 

All injunctions or stays provided for in the Case under sections 105 or 362 of the Code, or otherwise, and in 
existence on the Confirmation Date, shall remain in full force and effect until the Effective Date. 

 

D. Retention of Jurisdiction 

 

The Court shall have exclusive jurisdiction of all matters arising out of, and related to, the Case and the Plan 
pursuant to, and for the purposes of, sections 105(a) and 1142 of the Code and for, among other things, the following 
purposes: 

 

(a) to hear and determine pending applications for the assumption or rejection of executory contracts or 
unexpired leases, if any are pending, and the allowance of Claims resulting, therefrom; 

 

(b) to determine any and all adversary proceedings, motions, applications and contested matters, and other 
litigated matters pending on the Confirmation Date; 
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(c) to hear and determine all Actions, including, without limitation, Actions commenced by the Debtors or 
any other party in interest with standing to do so, pursuant to sections 505, 542, 543, 544, 545, 547, 548, 549, 550, 551, 
and 553 of the Code, collection matters related thereto, and settlements thereof; 

 

(d) to hear and determine any objections to or the allowance, classification, priority, compromise, estimation 
or payments of any Administrative Claims, Claims or Equity Interests; 

 

(e) to ensure that Distributions to holders of Allowed Claims are accomplished as provided in the Plan; 

 

(f) to enter and implement such orders as may be appropriate in the event the Confirmation Order is for any 
reason stayed, revoked, modified or vacated; 

 

(g) to issue such orders in aid of execution and consummation of the Plan, to the extent authorized by section 
1142 of the Code; 

 

(h) to consider any amendments to or modifications of the Plan, to cure any defect or omission, or to 
reconcile any inconsistency in the Plan, the Plan Supplement, or any order of the Court, including, without limitation, the 
Confirmation Order; 

 

(i) to hear and determine all applications for compensation and reimbursement of expenses of Professionals 
under sections 330, 331, and 503(b) of the Code; 

 

(j) to hear and determine disputes arising in connection with the interpretation, implementation or 
enforcement of the Plan; 

 

(k) to recover all Assets of the Debtors and Property of the Estate, wherever located; 

 

(l) to enforce the Plan, the Confirmation Order and any other order, judgment, injunction or ruling entered or 
made in the Case, including, without limitation, the discharge, injunction, exculpation and releases provided for in the 
Plan; 

 

(m) to take any action and issue such orders as may be necessary to construe, enforce, implement, execute, 
and consummate the Plan or to maintain the integrity of the Plan following consummation; 

 

(n) to hear and determine matters concerning state, local and federal taxes in accordance with sections 346, 
505, and 1146 of the Code (including, but not limited to, an expedited determination under section 505(b) of the Code of 
the tax liability of the Debtors for all taxable periods through the Effective Date for all taxable periods of the Debtors 
through the liquidation and dissolution of such entity); 

 

(o) to enter and implement orders and to take such other actions as may be necessary or appropriate to 
restrain interference by any Person or Entity with the consummation or implementation of the Plan, including, without 
limitation, to issue, administer, and enforce injunctions, releases, assignments, or indemnity obligations contained in the 
Plan and the Confirmation Order; 
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(p) to hear any other matter not inconsistent with the Code; and 

 

(q) to enter a final decree closing the Case; provided however, that nothing in the Plan shall divest or deprive 
any other court or agency of any jurisdiction it may have over the Reorganized Debtor under applicable environmental 
laws. 

 

/s/ Richard Garwood       /s/ Mary Ann Garwood  

RICHARD GARWOOD   MARY ANN GARWOOD 
 

/s/ Brett A. Elam 

BRETT A. ELAM 
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EXHIBITS 
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����������	�
���
�������������������
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