
  

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
 

IN RE:       CASE NO. 17-11255-PGH 
 
JEEA LLC,      Chapter 11 
 
 Debtor. 
      / 
 

SECURED CREDITOR’S OBJECTION TO: 
 

DEBTOR'S EXPEDITED MOTION FOR ORDER AUTHORIZING THE DEBTOR (1) TO USE 
CASH COLLATERAL NUNC PRO TUNC TO JANUARY 31, 2017 ON AN INTERIM BASIS 

PURSUANT TO 11 U.S.C. §363; AND (2) SETTING FINAL HEARING PURSUANT TO 
BANKRUPTCY RULE 4001 (ECF NO. 30) 

 
Secured creditor, Bayview Loan Servicing, LLC (“Bayview”), files its Objection to 

JEEA, LLC’s (“Debtor”) Expedited Motion for Order Authorizing the Debtor (1) to use Cash 

Collateral Nunc Pro Tunc to January 31, 2017 on an Interim Basis Pursuant to 11 U.S.C. §363; 

and (2) Setting Final Hearing Pursuant to Bankruptcy Rule 4001 (ECF No. 30) (the “Motion to 

Use Cash Collateral”), and in support thereof states: 

SUMMARY OF ARGUMENT 

“It is easier to get forgiveness than permission”1 does not apply to the use of cash 

collateral by a chapter 11 debtor.  Ten days after filing for bankruptcy on the eve of a foreclosure 

sale, the Debtor first seeks permission to use Bayview’s cash collateral.  Upon information and 

belief, this means that the Debtor has been violating the Bankruptcy Code by using Bayview’s 

cash collateral without a Court Order over Bayview’s express non-consent. 

In response, Debtor argues that the rents from the Property are not cash collateral.  To 

support this argument Debtor ignores the plain language of Bayview’s Mortgage which provides 

for a security interest in and assignment of rents. 

                                                 
1 Arthur Bloch, Murphy’s Law Book Two (1980). 
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Further, although Debtor contends the Property is under-secured by over $900k and the 

rents are insufficient to cover all expenses and debt service, Debtor, without evidence, baldly 

concludes Bayview is adequately protected.  Bayview is not adequately protected. 

Moreover, the facts and circumstances of the filing of this case – the use of its bankruptcy 

filing as a substitute for an appellate bond to stay Bayview’s final judgment of foreclosure – is 

the subject of Bayview’s Motion to Dismiss the Bankruptcy Case as a bad faith filing (ECF No. 

22),2 set for hearing on March 7, 2017. (ECF No.  25). 

Bayview requests that the Court deny Debtor’s Motion to Use Cash Collateral and order 

Debtor to sequester all rents from the Property in an account and to turnover same to Bayview.  

INTRODUCTION AND BRIEF BACKGROUND 
 

1. On or about November 26, 2007, Debtor executed and delivered a promissory 

note (“Note”) to Lehman Brothers Bank, FSB (“Lender”), in the principal amount of two million 

eighty thousand dollars and zero cents ($2,080,000.00). 

2. On or about November 26, 2007, Debtor executed and delivered to Lender a 

mortgage (“Mortgage”)3 securing payment of the Note, which mortgaged real property legally 

described as: 

CONDOMINIUM UNITS 1 AND 2 OF HHH COMMERCE CENTER, A 
CONDOMINIUM, ACCORDING TO THE DECLARATION OF CONDOMINIUM 
THEREOF, AS RECORDED IN  OFFICIAL  RECORDS   BOOK  6606,  PAGE  230,  
AND  ALL  EXHIBITS  AND AMENDMENTS THEREOF, PUBLIC RECORDS OF 
PALM BEACH COUNTY, FLORIDA. 
 

(the “Property”). 

3. The Mortgage was recorded on December 5, 2007, in the Official Records Book 

22298, Page 721, of the Public Records of Palm Beach County, FL. 

                                                 
2 The arguments in the Motion to Dismiss (ECF No. 22) are incorporated by reference. 
 
3 A copy of the Mortgage is attached hereto as Exhibit “A”. 
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4. Through a series of assignments set forth in Bayview’s Motion to Dismiss (ECF 

No. 22), the Mortgage was assigned in favor of Bayview. 

5. On February 25, 2009, Debtor and Jacob Eyal (“Eyal”), Debtor’s managing 

member, executed and delivered to Bayview a Loan Adjustment Agreement (“Modification 

Agreement”), whereby the principal balance owed under the Note was increased, the monthly 

payments due under the Note were adjusted, the interest rate for the Note was revised, and the 

maturity date of the Note was extended, while all other non-modified terms of the Note remained 

in full force and effect. 

6. On May 5, 2016, Bayview commenced a lawsuit against, among others, the 

Debtor for foreclosure and damages in that case styled Bayview Loan Servicing, LLC v. JEEA, 

LLC, et al. case no. 2016 CA 005100 (the “State Court Lawsuit”) pending before the Circuit 

Court of the 15th Judicial Circuit in and for Palm Beach County, Florida (the “State Court”). 

7. Based on the relevant loan documents, security instruments, and a Final Judgment 

for Foreclosure and Damages entered on January 1, 2017 in the State Court Lawsuit (the “Final 

Judgment”),4 Bayview holds a lien superior to all claims or estates of the Debtor on the Property. 

8. Following the entry of the Final Judgment, the State Court scheduled a sale of the 

Property for February 6, 2017 (“Foreclosure Sale of the Property”). 

9. Included with the security pledged by the Debtor in the Mortgage is an 

assignment of all revenue generated from the Property, including rents (“Assignment of Rents”).5 

                                                 
4 A copy of the Final Judgment is attached hereto as Exhibit “B”.  Debtor has filed an appeal of the Final Judgment.  
However, no stay of the Final Judgment, other than the automatic stay under 11 U.S.C. § 362, has been obtained. 
 
5 The Mortgage was recorded in the Palm Beach County Official Records at Book 22298/Page721 and contains, 
among other provisions, an assignment of and security interest in the rents in favor of Bayview. 
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10. On December 7, 2016, the State Court entered an Order on Plaintiff’s Motion for 

Rent Payments (“Rent Payments Order”)6 which enforced the Assignment of Rents and directed 

the Debtor to send all rental payments related to the Property to Bayview.  To date, the Debtor 

has never attempted to comply with the Rent Payments Order. 

11. Rather than post a bond to stay the Final Judgment, on January 31, 2017 (the 

“Petition Date”), JEEA, LLC (the “Debtor”) by filing a voluntary petition in this Court for relief 

under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”) to cancel the 

upcoming Foreclosure Sale of the Property. 

12. On February 3, 2017, Bayview filed its Notice of Non-Consent to Use of Cash 

Collateral and Demand for Sequestration of Rents (ECF No. 17) (the “Notice of Non-Consent”) 

which, among other things, requested that the Debtor not use the cash collateral and to maintain 

same in a separate bank account. 

13. A full seven (7) days later, on February 10, 2017, the Debtor filed its Motion to 

Use Cash Collateral (ECF No. 30) and response to the Notice of Non-Consent (ECF No. 34). 

14. The hearing on the Motion to Use Cash Collateral is scheduled for February 15, 

2017.  (ECF No. 36).  

15. Upon information and belief, from the Petition Date and continuing hereto the 

Debtor has been using Bayview’s cash collateral without permission. 

I. The Rents from the Property Constitute Cash Collateral 
 

16. 11 U.S.C. §363(a) defines cash collateral as: 

In this section, “cash collateral” means cash, negotiable instruments, documents 
of title, securities, deposit accounts, or other cash equivalents whenever acquired 
in which the estate and an entity other than the estate have an interest and includes 
the proceeds, products, offspring, rents, or profits of property and the fees, 

                                                 
6 A copy of the Rent Payments Order is attached hereto as Exhibit “C”. 
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charges, accounts or other payments for the use or occupancy of rooms and other 
public facilities in hotels, motels, or other lodging properties subject to a security 
interest as provided in section 552(b) of this title, whether existing before or after 
the commencement of a case under this title. 

 
17. 11 U.S.C. §552(b)(2) provides, among other things, that if the debtor entered into 

a security agreement pre-petition which covered rents then the security interest extends to rents 

acquired post-petition.   See 11 U.S.C. §552(b)(2). 

18. Absent the secured creditors consent or Court authorization, the Debtor is not 

permitted to use cash collateral. 11 U.S.C. §363(c)(2). 

19. Fla. Stat. §697.07 governs assignments of rents in Florida.  Pursuant to Florida 

law, a mortgage may contain an assignment of rents provision. Fla. Stat. §697.07(1).  The lien on 

the rents is perfected a by filing a copy of the mortgage in the public records of the county where 

the real property is located.  Fla. Stat. §697.07(2). 

20. According to the Debtor’s Motion to Use Cash Collateral (ECF No. 30 at ¶20), 

the Property currently generates $13,911.00 per month in rent from two tenants:  

a. Akron Biotechnology, LLC (“Akron”) in Unit 2 pays $12,411.00 per month; and 
 

b. Micca/MSJ Fashions (“Micca” and “MSJ”) in Unit 1 pays $1,500.00 per month.   
 

21. It is surprising that Akron pays more than 8 times in rent than Mica given the 

limited disparity in value between Unit 2 and Unit 1.  Perhaps the discrepancy is because Micca7 

is owned by a relative of the Debtor’s managing member and Debtor’s managing member is a 

member of MSJ.8 Perhaps there is a less nefarious explanation.   

22. Consistent with Florida law and the Bankruptcy Code, the rents from the Property 

are subject to a perfected security interest and assignment of rents because the Assignment of 

                                                 
7 Attached hereto as Exhibit “D” is a copy of the SunBiz summary page for Micca LLC. 
 
8 Attached hereto as Exhibit “E” is a copy of the SunBiz summary page for MSJ Fashion LLC. 
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Rents is contained the Mortgage recorded in the Palm Beach County Public Records. Fla. Stat. § 

697.07(2) (“If such an assignment is made, the mortgagee shall hold a lien on the rents, and the 

lien created by the assignment shall be perfected and effective against third parties upon 

recordation of the mortgage or separate instrument in the public records of the county in which 

the real property is located….”) 

23. The Debtor asserts the Mortgage held by Bayview does not provide for a security 

interest or assignment of the rents.  (ECF No. 34 at p. 2) (“Despite  Secured  Creditor’s  

allegations  to  the  contrary,  there  is  actually  no assignment of rents clause in the mortgage 

that is the subject of the foreclosure action.”). 

24. Debtor’s assertion is inaccurate. A careful examination of the very first page of 

the Mortgage, and as further defined on page 9, contains an assignment of rents and security 

interest provision: 

a. “Grantor presently assigns to Lender all of Grantor’s right, title, and interest 
in and to all present and future leases of the Property and all Rents from the 
Property. In addition, Grantor grants to Lender a Uniform Commercial 
Code security Interest in the Personal Property and Rents.”  
 

b. Rents. The word “Rents” means all present and future rents, revenues, income, 
issues, royalties, profits, and other benefits derived from the Property. Mortgage 
at p. 9. 

 
Mortgage at p. 1, 9 (emphasis added) (the “Assignment of Rents”). 
 

25. Therefore, the rent from the Property constitutes cash collateral which the Debtor 

may not use absent Bayview’s consent or Court authorization. In re Harbour E. Dev., Ltd., No. 

10-20733-BKC-AJC, 2011 WL 6097063, at *3 (Bankr. S.D. Fla. Dec. 6, 2011) (“Section 

363(c)(2) and (e) prohibit the Debtor from using cash collateral unless all parties having an 

interest in the cash collateral consent or such use is authorized by the Court after a determination 

that interested parties are adequately protected.”) 
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26. Bayview request that this Court deny the Motion to Use Cash Collateral. 

II. Bayview’s Security Interest in the Rents is Not Adequately Protected 

27. When analyzing whether to allow a debtor to use cash collateral, the Court 

considers whether the secured creditor’s interest is adequately protected.  11 U.S.C. §363(e) (the 

Court “shall prohibit or condition such use, sale, or lease as is necessary to provide adequate 

protection of such interest.”). 

28. The Debtor concedes that the amount of the Final Judgment in favor of Bayview 

exceeds the value of the Property by over $900k. (ECF No. 30 at ¶22) (“Debtor believes that the 

total fair market value of the Subject Properties is $1,703,766.00…”) compare Id. at ¶15 

(“Final Judgment of Foreclosure was entered in the amount of $2,622,530.27.”). 

29. Debtor argues that a replacement lien on each subsequent months rent constitutes 

adequate protection and relies upon the 1997 case In re Wrecclesham Grange Inc., 221 BR 978 

(1997). ECF No. 30 at ¶24-25.   

30. Even if it were a viable theory once (and Bayview contends it was not) Debtor’s 

lien replacement theory of adequate protection is outdated. Putnal v. SunTrust Bank, 489 B.R. 

285, 290 (M.D. Ga. 2013) (“Even though a few courts once followed it, the replacement lien 

theory has by now been generally discredited”). 

31. Further, Debtor’s argument undervalues Bayview’s security interest as merely one 

months rent.  Under the Assignment of Rents Bayview’s interest in the rents extends to all 

collected and to be collected rents. Putnal v. SunTrust Bank, 489 B.R. 285, 289 (M.D. Ga. 2013) 

(“Most of the few courts addressing this issue have held that the value of this interest should be 

measured by the actual rents that have accrued or will accrue.”). 
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32. The value of Bayview’s collateral under the Assignment of Rents, the rents and 

leases, should be calculated by the total amount of rents collected and to be collected from Akron 

and Micca under the leases.  The collateral has declined since the Petition Date. Each month that 

passes by under the leases where the rents are spent without any payment to Bayview constitutes 

a decline in the value in the leases and rents.  Further, Debtor’s lease to an insider’s company 

appears to be below market.  Accordingly, the value of the rents is lower than it would be under 

a fair market lease. 

33. In this case the Debtor claims to have a positive cash flow balance on the rents 

based on its budget (the “Debtor’s Budget”).  (ECF No. 30 at p. 9). However, Debtor’s Budget 

omits any payment on Debtor’s debt service, such as Bayview’s Final Judgment.  Further, 

Debtor’s Budget is entirely dependent on the use of Bayview’s cash collateral. 

34. Therefore, Bayview is not adequately protected. 

CONCLUSION 

 The rents from the Property constitute cash collateral and are subject to a perfected 

security interest and assignment of rents in favor of Bayview.  Bayview expressly does not 

consent to the use of its cash collateral and demands the rents segregated.  Debtor has failed to 

establish adequate protection and proposes a budget which pays Bayview nothing.  The Court 

should deny Debtor’s Motion to Use Cash Collateral and admonish the Debtor in strong terms 

about its willful and wanton violation of the Bankruptcy Code.  To the extent that the Court is 

required to hold an evidentiary hearing to consider the Debtor’s Motion to Use Cash Collateral 

and such a result causes the bankruptcy case to fail, this is the proper outcome for a bad faith 

bankruptcy filing without a hope for reorganization.9  Alternatively, if the Court is inclined to 

permit the Debtor to use Bayview’s cash collateral collected for some of time the Court ought to 
                                                 
9 See Bayview’s Motion to Dismiss Pursuant to 11 U.S.C. §1112(B) (ECF No. 22). 
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condition such use on strict adherence to maintain insurance, make maintenance payments, 

promptly file debtor-in-possession reports, interim monthly payments of cash collateral to 

Bayview in sums not less than the net cash reflected on the debtor-in-possession reports after 

receipts and distributions identified in a budget. 

WHEREFORE, Bayview, respectfully requests this: (i) deny the Motion to Use Cash 

Collateral; (ii) require the Debtor to sequester the rents from the Property; (iii) require the Debtor 

to turnover the rents to Bayview; (iv) if the Court is inclined to permit the Debtor to use 

Bayview’s cash collateral collected for some of time condition such use on strict adherence to 

maintain insurance, make maintenance payments, promptly file debtor-in-possession reports, 

interim monthly payments of cash collateral to Bayview in sums not less than the net cash 

reflected on the debtor-in-possession reports after receipts and distributions identified in a 

budget; and (v) award such further or different relief as the Court shall deem appropriate in the 

circumstances. 

Respectfully submitted this February 13, 2017. 

    Messana, P.A. 
    Counsel for Bayview Loan Servicing, LLC 
    401 East Las Olas Boulevard, Suite 1400 
    Fort Lauderdale, Florida 33301 
    Telephone:  (954) 712-7400 
    Facsimile:    (954) 712-7401 
    Email:  tmessana@messana-law.com 

/s/ Thomas M. Messana     
Thomas M. Messana 
Florida Bar No. 0991422 
Thomas G. Zeichman 
Florida Bar No. 99239 
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Document Number
FEI/EIN Number
Date Filed
Effective Date
State
Status
Last Event
Event Date Filed

Detail by Entity Name
Florida Limited Liability Company
MICCA LLC

Filing Information

L15000193456

47­5641239

11/16/2015

11/16/2015

FL

ACTIVE

REINSTATEMENT

10/18/2016

Principal Address

6353 WEST ROGERS CIRCLE 
SUITE 1 
BOCA RATON, FL 33487 

Mailing Address

6353 WEST ROGERS CIRCLE 
SUITE 1 
BOCA RATON, FL 33487 

Registered Agent Name & Address

EYAL, MICHELLE
6353 WEST ROGERS CIRCLE 
SUITE 1 
BOCA RATON, FL 33487 
 
Name Changed: 10/18/2016 

Authorized Person(s) Detail

Name & Address 
 
Title AMBR 
 
EYAL, MICHELLE
6353 WEST ROGERS CIRCLE, SUITE 1 
BOCA RATON, FL 33487 
 

Annual Reports

Report Year Filed Date
2016 10/18/2016
 

Document Images

10/18/2016 ­­ REINSTATEMENT View image in PDF format

11/16/2015 ­­ Florida Limited Liability View image in PDF format
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Department of State  /  Division of Corporations  /  Search Records  /  Detail By Document Number /

Document Number
FEI/EIN Number
Date Filed
Effective Date
State
Status

Detail by Entity Name
Florida Limited Liability Company
MSJ FASHION LLC

Filing Information

L16000139571

81­3343751

07/25/2016

07/25/2016

FL

ACTIVE

Principal Address

6353 WEST ROGERS CIRCLE 
SUITE 1 
BOCA RATON, FL 33487 

Mailing Address

6353 WEST ROGERS CIRCLE 
SUITE 1 
BOCA RATON, FL 33487 

Registered Agent Name & Address

AGULANSKY, MICHELLE
6353 WEST ROGERS CIRCLE 
SUITE 1 
BOCA RATON, FL 33487 
 
Name Changed: 01/11/2017 

Authorized Person(s) Detail

Name & Address 
 
Title AMBR 
 
AGULANSKY, MICHELLE
6353 WEST ROGERS CIRCLE, SUITE 1 
BOCA RATON, FL 33487 
 
Title AMBR 
 
EYAL, JACOB
6353 WEST ROGERS CIRCLE, SUITE 1 
BOCA RATON, FL 33487 
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BOCA RATON, FL 33487 
 
Title MBR 
 
ANVAR, SHARON DANIELA N
6353 WEST ROGERS CIRCLE, SUITE 1 
BOCA RATON, FL 33487 
 

Annual Reports

Report Year Filed Date
2017 01/11/2017
 

Document Images

01/11/2017 ­­ ANNUAL REPORT View image in PDF format

07/25/2016 ­­ Florida Limited Liability View image in PDF format
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