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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 
 
HMX ACQUISITION CORP., et al.,1 
 

            Debtors. 

) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 12-14300 (ALG) 
 
(Joint Administration Requested) 

 
DEBTORS’ MOTION FOR ORDERS: (A)(I) AUTHORIZING THE DEBTORS’ ENTRY 

INTO THE STALKING HORSE ASSET PURCHASE AGREEMENT, (II) 
AUTHORIZING AND APPROVING THE BIDDING PROCEDURES, EXPENSE 
REIMBURSEMENT, AND BREAK-UP FEE, (III) APPROVING THE NOTICE 

PROCEDURES, (IV) SETTING A DATE FOR THE SALE HEARING, (V) 
AUTHORIZING THE DEBTORS TO FILE CERTAIN DOCUMENTS UNDER SEAL; 

(B) (I) AUTHORIZING AND APPROVING THE SALE OF SUBSTANTIALLY ALL OF 
THE DEBTORS’ ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, 

ENCUMBRANCES, AND INTERESTS, (II) AUTHORIZING THE ASSUMPTION AND 
ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS; AND 

(C) GRANTING RELATED RELIEF 
 

                                                 
1
  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, to the extent applicable, are:  HMX Acquisition Corp. (9861); HMX Poland Sp. z o. o.; HMX, LLC (8971); 
Quartet Real Estate, LLC (8973); and HMX, DTC Co. (0162).   
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The above-captioned debtors and debtors in possession (collectively, the “Debtors”), by 

and through their undersigned counsel, hereby move (the “Motion”) this Court pursuant to 

sections 105, 363 and 365 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the 

“Bankruptcy Code”), and rules 6004, 6006, and 9019 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”) for entry of orders: (a)(i) authorizing the Debtors to enter 

into that certain Asset Purchase Agreement dated as of October 17, 2012 with Authentic Brands 

Group, LLC (the “Stalking Horse Purchaser”) for the sale of substantially all assets of the 

Debtors as a “stalking horse” agreement (attached hereto as Exhibit A, the “Stalking Horse 

Purchase Agreement”); (ii) approving the bidding procedures, break-up fee and expense 

reimbursement, including granting administrative expense status to the break-up fee and expense 

reimbursement; (iii) approving the form and manner of notice of an auction (defined below); (iv) 

setting the time, date and place for a hearing (the “Sale Hearing”) after the conclusion of the 

auction; and (v) authorizing the Debtors to file certain documents under seal; (b)(i) authorizing 

and approving the sale of substantially all of the Debtors’ assets free and clear of all liens, 

claims, encumbrances and other interests, pursuant to section 363 of the Bankruptcy Code; and 

(ii) approving the assumption and assignment of certain executory contracts pursuant to Section 

365 of the Bankruptcy Code; and (c) granting related relief.  In support of the Motion, the 

Debtors respectfully state as follows: 

JURISDICTION 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. § 1334.  

This matter is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue of these cases and this 

Motion is proper pursuant to 28 U.S.C. § 1408.  The statutory predicates for the relief requested 

herein are sections 105(a), 363, and 365 of the Bankruptcy Code, rules 2002, 6004, 6006 and 
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9019 of the Federal Rules of Bankruptcy Procedure, and rule 9013-1(a) of the Local Rules for 

the United States Bankruptcy Court for the Southern District of New York (the “Local Rules”). 

BACKGROUND 

2. On October 19, 2012, HMX Acquisition Corp. and HMX Poland Sp. z o. o. each 

filed their voluntary petitions for relief under chapter 11 of the Bankruptcy Code (the “HMXAC 

Petition Date”), and, on October 21, 2012, HMX, LLC, Quartet Real Estate, LLC, and HMX, 

DTC Co each filed their voluntary petitions for relief under chapter 11 of the Bankruptcy Code 

(the “HMX Petition Date”), thereby commencing the Debtors’ chapter 11 cases (the “Chapter 11 

Cases”).  The Debtors continue to operate their businesses and manage their properties as debtors 

in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  No request for the 

appointment of a trustee or examiner has been made in these Chapter 11 Cases and, as of the date 

of the filing of this Motion, no official committees have been appointed or designated. 

3. The factual background relating to the Debtors’ commencement of these Chapter 

11 Cases is set forth in detail in the Declaration of Douglas Williams, Chief Executive Officer for 

Debtors HMX Acquisition Corp., HMX, LLC, Quartet Real Estate, LLC, and HMX, DTC Co., 

and Authorized Signatory for Debtor HMX Poland Sp. z o. o., in Support of First Day Pleadings 

(the “Williams Declaration”) filed on the Petition Date and incorporated herein by reference. 

THE DEBTORS’ DECISION TO SELL THE PURCHASED ASSETS 

4. As described in more detail in the Williams Declaration, the Debtors are facing 

severe liquidity constraints, decreasing revenues, and do not have the financial wherewithal to 

continue to operate their businesses throughout a prolonged chapter 11 process. 

5. The Debtors, headquartered in New York City, are leading American designers, 

manufacturers, licensors, and licensees of men’s and women’s business and leisure apparel 
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focused primarily on the luxury, bridge, and better price points.  The Debtors are the largest 

manufacturer and marketer of U.S.-made men’s tailored clothing, with an attractive portfolio of 

owned and licensed brands sold primarily through upscale department stores, specialty stores, 

and boutiques.  The Debtors also sell their brands directly to consumers through their e-

commerce site and retail locations. 

6.   On January 23, 2009, Hartmarx Corporation, the Debtors’ predecessor in 

interest, filed for chapter 11 bankruptcy protection and, in the summer of 2009, the Debtors were 

acquired by their existing equity owners against the backdrop of a U.S. recession and difficult 

retail environment, with the need to improve the Debtors’ operations.  Despite the efforts of the 

Debtors’ new owners and management, revenues have continued to drop over the past several 

years as demand for the Debtors’ products, particularly moderately priced tailored clothing 

products, has decreased.  The current difficult retail environment, in which slowed consumer 

spending has been sustained, has exacerbated the problem.  Revenues have continued to decline 

and the Debtors’ liquidity has deteriorated significantly. 

7. The Debtors reinitiated their refinancing efforts in early 2012 in anticipation of 

the upcoming maturity date of the Prepetition Credit Agreement.  As of July 2012, the Debtors 

were on target to complete a refinancing of the Prepetition Credit Facility.  This refinancing, if 

consummated, would have generated substantial incremental liquidity for the Debtors’ 

operations.  Leading up to the closing, the Debtors were forced to curtail inventory purchases 

and other expenses to preserve the limited liquidity they had under the Prepetition Credit 

Agreement, with the reasonable expectation of greater availability upon closing.  The proposed 

refinancing required a new, third party credit facility and a substantial equity infusion from 

SKNL, the entity that controls 95% of the Debtors’ ultimate parent.  The third party credit 

12-14300-alg    Doc 21    Filed 10/21/12    Entered 10/21/12 23:28:07    Main Document   
   Pg 4 of 189



 

8871/36170-015 current/32683992v5 5 

facility was ready to close on the required closing date of July 16, 2012.  Prior to the closing, 

however, SKNL stated that it did not have the required equity infusion and requested more time 

to raise the required funds.  The failure to close on July 16, 2012 triggered a default under the 

Prepetition Credit Agreement, an acceleration of all obligations owed thereunder, and severely 

limited the Debtors’ ability to use cash receipts and to borrow under the Prepetition Credit 

Facility.  The failure to close materially and adversely affected the Debtors’ ability to timely fill 

orders or to otherwise maintain the orderly flow of goods.   

8. On August 14, 2012, the Debtors entered into a Forbearance Agreement and 

Amendment No. 7 with respect to the Prepetition Credit Agreement. Concurrently therewith, a 

new financing source bought the claims of the existing lenders under the Prepetition Credit 

Agreement.  Amendment 7: (a) set forth certain Corporate Governance Provisions, including the 

appointment by the Debtors of an Independent Director and Independent Manager (Mr. Michael 

O’Hara) who was “irrevocably” granted the “sole and exclusive power” and authority to make all 

decisions and execute all documents with respect to a “Sale Process” and a “Bankruptcy 

Process”; (b) required that the Debtors retain an investment banker to run a marketing and sale 

process; (c) required the Debtors to produce indications of interest by September 17, 2012 and 

signed transaction documents by September 28, 2012; (d) provided SKNL more time, through 

August 22, 2012, to provide the required equity infusion and provided that, upon the timely new 

equity investment, the Corporate Governance Provisions would unwind; (e) contained SKNL’s 

signature acknowledging and agreeing to not, under any circumstances, contest any of the 

provisions in Amendment 7, including the Corporate Governance Provisions; (f) provided the 

Debtors with much needed additional liquidity and access to funds; and, (g) set a termination 

date of September 29, 2012.  The required equity infusion was not made and SKNL requested 
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more time to raise the needed funds.  Amendment 7, however, enabled the Debtors to access 

additional liquidity to pursue a sale or recapitalization of the Debtors.  To that end, the Debtors’ 

engaged William Blair & Company, LLC (“Blair”) to pursue a sale of the Debtors’ business on 

an integrated or disaggregated basis or a recapitalization. 

9. Mr. O’Hara, the Debtors’ management and Blair developed a strategy for 

pursuing a sale of the Debtors’ business.  Blair compiled a comprehensive list of close to 200 

potential strategic and financial buyers in the United States, Canada, Asia, and Europe.  Mr. 

O’Hara, Blair and the Debtors’ management team reviewed and analyzed the list, notably with 

respect to identifying key strategic buyers in the apparel industry.  After these discussions, Blair 

finalized the buyer list, which included approximately 180 parties, approximately 30% of which 

were strategic buyers and 70% of which were financial buyers (the “Buyer List”). 

10. Blair began to market the Debtors’ assets on or about August 15, 2012.  Blair 

contacted the parties on the Buyer List to gauge interest in a potential transaction.  The initial 

contact with the parties on the Buyer List resulting in 150 parties receiving a “teaser” letter, 

which set forth an overview of the Debtors, pictures of the Debtors’ product portfolio, select 

sales information, investment highlights, and growth strategies.  Thereafter, on or about August 

28, 2012, 60 parties executed confidentiality agreements and received a 42-page confidential 

information memorandum which included an executive summary, investment highlights, growth 

opportunities, company overview, corporate information, and financial overview. 

11. Also, on or about August 28, 2012, Blair distributed instructions for submissions 

of initial indications of interest (the “IOI Instructions”).  The IOI Instructions indicated that 

initial indications of interest could contemplate the purchase of all of the Debtors’ assets 

(including the Coppley assets) or certain of the Debtors’ brands.  The IOI Instructions 
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established September 17, 2012 as the deadline for submission of initial indications of interest, 

which was later extended to September 21, 2012 to allow parties additional time to conduct 

diligence. 

12. By close of business on September 24, 2012, ten initial indications of interest had 

been submitted by nine different parties.  After a review and analysis of the initial indications of 

interests, Mr. O’Hara and Blair determined it would be best to pursue a stand-alone sale of 

Coppley’s assets.2   

13. On October 17, 2012, the Debtors’ entered into a Stalking Horse Asset Purchase 

Agreement with Authentic Brands Group LLC (the “Stalking Horse Purchase Agreement”).  In 

sum, the Stalking Horse Purchase Agreement provides for a going concern sale and, only if 

certain conditions are not met, the Stalking Horse Purchase Agreement “toggles” to a liquidation 

sale.  The Stalking Horse Purchase Agreement provides a purchase price that will pay the 

secured lender in full in cash, provide sufficient additional cash to pay all anticipated 

administrative claims, and pay a projected dividend to unsecured creditors.  Upon the Court’s 

approval of proposed bid procedures, the Stalking Horse Purchase Agreement will be tested in 

the market and at an auction.  The Debtors anticipate spirited, robust bidding at any auction.   

14. Accordingly, the Debtors intend to conduct an auction for the going-concern sale 

of all of the Debtors’ business and assets (collectively, the “Purchased Assets”) in one or more 

sale transactions to be implemented pursuant to sections 363 and 365 of the Bankruptcy Code.  

The Debtors believe that, unless a sale of the Purchased Assets is expeditiously consummated, 

                                                 

2  The Debtors made this determination based upon, among other things, the specialized interest in the Coppley asset 
as compared to general interest in other of the Debtors’ brands, the complexities of a cross-border transaction, 
additional costs of a Canadian insolvency proceeding, requirements of the Debtors’ existing lender, and 
assurances from the potential Coppley buyers of their ability to close a transaction on an expedited basis. 
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there will be significant value deterioration.  Indeed, the Debtors cannot endure a prolonged stay 

in chapter 11 without significant risk to the Debtors’ survival.  Accordingly, a prompt and 

expeditious sale is essential to a successful result in these cases. 

15. The sale of the Purchased Assets is subject to the marketing and auction process 

proposed herein and, ultimately, this Court’s approval.  The Debtors believe that an orderly, 

going concern sale of the Purchased Assets will benefit their creditors and other interested 

parties. 

SUMMARY OF RELIEF REQUESTED 

16. The Debtors seek, pursuant to sections 105, 363, and 365 of the Bankruptcy Code 

and Bankruptcy Rules 2002, 6004, 6006, 9014, and Local Rule 9013-1(a), the Court’s approval 

of:  (a) the Debtors’ entering into the Stalking Horse Purchase Agreement and the institution of 

certain bidding, auction and notice procedures for the solicitation and consideration of competing 

offers for the Purchased Assets (collectively, the “Bidding Procedures,” annexed as Schedule 1 

to the Bidding Procedures Order (as defined below)); (b) the sale of the Purchased Assets free 

and clear of all liens, claims, encumbrances and interests (collectively, the “Interests”) in 

accordance with section 363(f) of the Bankruptcy Code; and (c) the assumption, assignment 

and/or transfer of certain executory contracts to the Successful Bidder (as defined in the Bidding 

Procedures).   

17. More specifically, through this Motion, the Debtors request that the Court enter 

the following orders: 

• The Bidding Procedures Order:  An order in substantially the form attached hereto as 
Exhibit B (the “Bidding Procedures Order”): (i) authorizing the Debtors to enter into the 
Stalking Horse Purchase Agreement; (ii) approving the Bidding Procedures setting forth, 
among other things, procedures for the conduct of the auction, (iii) approving the 
reimbursement of the Stalking Horse Purchaser’s reasonable costs and expenses incurred 
in connection with its bid up to the maximum amount of $700,000 ($425,000 allocable to 
the Purchaser and $275,000 allocable to the Licensee); (iv) approving the payment of a 
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break-up fee in the amount of $2,200,000 in the event the Stalking Horse Purchase 
Agreement is terminated pursuant to Section 11.2(l) thereof through the Seller’s 
consummation of an Alternative Transaction, and such amounts shall be treated as an 
Administrative Expense in the Bankruptcy Cases; (iii) approving the notice establishing 
(x) the dates, times, and locations of the deadline to bid on the Purchased Assets, (y) the 
auction date for the Purchased Assets (the “Auction”), and (z) the sale hearing date for 
the Purchased Assets (the “Sale Hearing”) pursuant to the dates proposed in the Bidding 
Procedures Order, subject to the Court’s availability; (iv) approving the notice of the 
Debtors’ intent to assume, assign and/or transfer to the Successful Bidder or Back-Up 
Bidder, the contracts, commitments, leases, licenses, permits, purchase orders, and any 
other executory contracts and unexpired leases (collectively, the “Executory Contracts 
and Unexpired Leases”), and the corresponding cure amounts required to be paid in 
connection with such assumption, assignment and/or transfer; and (v) authorizing the 
Debtors to file certain documents under seal.  

• The Sale Order:  Following the Auction, an order in substantially the form attached 
hereto as Exhibit C (the “Sale Order”):  (i) approving the sale of the Purchased Assets 
free and clear of all liens, claims, encumbrances and other interests (other than certain 
expressly specified permitted encumbrances and assumed liabilities, all as more 
specifically set forth in the applicable purchase agreement) pursuant to sections 105, 
363(b), (f) and (m), and 365 of the Bankruptcy Code and Bankruptcy Rules 6004, 6006, 
9008 and 9014; and (ii) approving the assumption, assignment, and/or transfer of the 
Executory Contracts and Unexpired Leases to the Successful Bidder or Back-Up Bidder 
under the Bidding Procedures and pursuant to sections 363 and 365 of the Bankruptcy 
Code. 

18. The sale of the Purchased Assets must occur on an expedited schedule.  The 

Debtors believe that every day spent in chapter 11 increases the risk of business loss and value 

deterioration.  Thus, in order to maximize value and ensure a successful result in these Chapter 

11 Cases, a prompt and orderly sale of the Purchased Assets must take place.  Moreover, the 

Debtors believe that the value of the estates’ business will be maximized through a going 

concern sale and not through an internal, restructuring of the Debtors’ related debts.  Absent a 

prompt sale pursuant to the procedures and timelines proposed, the Debtors believe that the 

going concern value of the Purchased Assets will be significantly compromised, and that their 

viability will be at significant risk.   

19. The Debtors expressly reserve the right to modify the relief requested in this 

Motion, including the proposed Bidding Procedures, prior to or at the applicable hearing. 
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A. The Stalking Horse Purchase Agreement3 

20. The Debtors have determined that the Stalking Horse Purchase Agreement 

represents the best opportunity for the Debtors to preserve the Debtors’ going concern 

operations, preserve over 1000 jobs, and maximize value by serving as a basis for conducting the 

Auction to seek higher or otherwise better offers.  The Stalking Horse Purchase Agreement was 

entered into after arm’s-length, good-faith negotiations between the Debtors, the Stalking Horse 

Purchaser and their respective advisors, and contemplates the sale of the Purchased Assets, 

subject to higher or otherwise better bids for the Assets, on the following material terms: 

• Sale of Assets Free and Clear. Upon the terms and subject to the conditions 
set forth in the Stalking Horse Purchase Agreement, the Sellers shall sell, 
assign, convey, transfer and deliver to Purchaser, or to the Licensee as 
designated by the Purchaser if the License Agreement is consummated, and 
Purchaser shall purchase from Sellers, all of Sellers’ right, title and interest in 
the Assets, free and clear of all Encumbrances other than the Permitted 
Encumbrances, including all of Sellers’ right, title and interest in the 
following:  (a) all tangible personal property owned or used by any Seller 
including, without limitation, all machinery, equipment, computers, furniture, 
furnishings, fixtures, office supplies, vehicles, and tools that relate in any way 
to the Business; (b) all Owned Real Property, together with all buildings, 
fixtures, structures, improvements and other appurtenances thereto and 
thereon; (c) all interests of Sellers in the Assumed Contracts; (d) all 
Avoidance Actions relating to Assumed Contracts; (e) all Inventory that 
relates in any way to the Business; (f) cash and cash equivalents of Sellers; (g) 
all interests of Sellers in and to all Intellectual Property (and all Avoidance 
Actions related thereto); (h) all accounts receivable and other receivables of 
the Business including, without limitation, all accounts receivable in respect 
of goods shipped or products sold or services rendered to customers by Sellers 
on or prior to the Closing Date; (i) all Permits that relate in any way to the 
Business (to the extent transferrable); (j) all books and records, files, data, 
reports, computer codes and sourcing data, advertiser and supplier lists, cost 
and pricing information, business plans, and manuals, blueprints, research and 
development files, personnel records and other records of any Seller and that 

                                                 

3 All capitalized terms used but not otherwise defined in this summary are to be given the meanings ascribed 
to them in the Stalking Horse Purchase Agreement. To the extent there are inconsistencies between any summary 
description of the Stalking Horse Purchase Agreement contained herein and the Stalking Horse Purchase 
Agreement, the terms of the Stalking Horse Purchase Agreement shall control. 

12-14300-alg    Doc 21    Filed 10/21/12    Entered 10/21/12 23:28:07    Main Document   
   Pg 10 of 189



 

8871/36170-015 current/32683992v5 11 

relate in any way to the Business; (k) all marketing, advertising and 
promotional materials; and (l) all goodwill associated with the Business and/or 
the Assets.  (Stalking Horse Purchase Agreement § 2.1) 

• Assumption of Liabilities. Effective as of the Closing Date, Stalking Horse 
Purchaser or the Licensee to the extent the License Agreement is 
consummated, shall assume and thereafter in due course pay, fully satisfy, 
discharge and perform the Liabilities of Sellers under the Assumed Contracts 
and the other Liabilities of Sellers including:  (i) certain trade payables of 
critical vendors listed on Schedule 2.3(b) of the Stalking Horse Agreement; 
(ii) all Liabilities relating to ownership or use of the Assets or otherwise 
relating to the Business, in each case arising after the Closing; (iii) all Cure 
Amounts with respect to the Assumed Contracts; (iv) Liabilities arising out of 
any CBAs to the extent that such CBAs are Assumed Contracts; (v) Liabilities 
relating to all contracts with Douglas Williams, the Debtors’ CEO; (vi) 
Liabilities arising out of any defined contribution plans for Transferred 
Employees as described in Section 8.3 hereof; and (x) Liabilities relating to 
the Real Property, including, but not limited to Liabilities relating to the 
assumption and assignment of the Leased Real Property and the Liabilities 
relating to the Owned Real Property including all mortgages relating thereto.  
(Stalking Horse Purchase Agreement § 2.3) 

• Licensing Agreement.  The Stalking Horse Purchase Agreement contemplates 
that a new entity formed by Douglas Williams, the Debtors’ CEO, (the 
“Licensee”) will enter into a licensing agreement (the “Licensing 
Agreement”) with the Stalking Horse Purchaser.  In the event that the Stalking 
Horse Purchaser is unable to agree with the Licensee upon definitive terms of 
the Licensing Agreement for any reason no later than three (3) Business Days 
prior to the Auction, then: (a) all Assumed Liabilities will become Excluded 
Liabilities except for:  (i) all Liabilities relating to ownership or use of the 
Assets or otherwise relating to the Business (to the extent not related to 
Excluded Assets), in each case arising after the Closing; and (ii)  all Cure 
Amounts with respect to the Assumed Contracts; and (b) the following Assets 
will become Excluded Assets:  (i) all Owned Real Property, together with all 
buildings, fixtures, structures, improvements and other appurtenances thereto 
and thereon; and (ii) all Avoidance Actions. (Stalking Horse Purchase 
Agreement § 2.5) 

• Purchase Price.  The aggregate purchase price for the Assets (the “Purchase 
Price”) shall equal the sum of:  (A) the aggregate amount of the Salus 
prepetition and postpetition claims against the Sellers and against Coppley 
(collectively, the “Salus Claim”) plus (B) $5,100,000 to the Sellers’ 
bankruptcy estates (free and clear of any secured claims of Salus so long as 
the Salus Claim is paid in full), exclusive of the assumption of any Assumed 
Liabilities.  Upon execution of the License Agreement, the Licensee shall 
execute a joinder to this Agreement so that it will be bound by the terms of 
this Agreement that are applicable to the Licensee.  The License Agreement 
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shall require that the Licensee provide evidence of financial ability to perform, 
satisfactory to Purchaser in its sole discretion, no later than three (3) Business 
Days prior to the Auction.  In the event that the Purchaser and the Licensee 
fail to execute the License Agreement no later than three (3) Business Days 
prior to the Auction, then the Purchase Price shall equal the sum of:  (X) 
the Salus Claim plus (Y) $9,100,000 to the Sellers’ bankruptcy estates (free 
and clear of any secured claims of Salus so long as the Salus Claim is paid in 
full), exclusive of the assumption of any Assumed Liabilities.  (Stalking Horse 
Purchase Agreement § 2.6) 

 
• Deposit.  Simultaneously with the execution of the Stalking Horse Purchase 

Agreement, in accordance with the terms of the letter attached as Exhibit F 
and pursuant to the terms of an escrow agreement into which the Sellers and 
Purchaser agree to enter on terms mutually agreeable to Sellers and Purchaser 
in the exercise of their reasonable discretion (the “Deposit Escrow 
Agreement”), Purchaser shall deposit with the escrow agent under the Deposit 
Escrow Agreement (the “Escrow Agent”) the sum of $2,100,000 by certified 
check or wire transfer of immediately available funds, and shall deposit an 
additional $4,900,000 with the Escrow Agent upon Bankruptcy Court 
approval of the Bid Procedures Order (the “Purchaser Deposit Amount”), to 
be released by the Escrow Agent and delivered to either Purchaser or Sellers 
in accordance with the provisions of the Deposit Escrow Agreement and the 
terms of this Agreement as follows:  (a) If the Closing shall occur, the 
Purchaser Deposit Amount, together with all accrued interest and investment 
income thereon, shall be applied in accordance with Section 11.1(b) towards 
the cash portion of the Purchase Price payable by Purchaser under Section 2.6 
thereof; (b) If this Agreement is terminated by Sellers pursuant to Section 
11.2(g), the Purchaser Deposit Amount, together with all accrued interest and 
investment income thereon, shall be delivered to Sellers.  Sellers’ right to the 
Purchaser Deposit Amount shall be in lieu of any and all other remedies that 
the Sellers may otherwise have against Purchaser on account of and in full 
satisfaction of, any breach, violation or default by Purchaser under this 
Agreement; and (c) If this Agreement is terminated for any reason other than 
by Sellers pursuant to Section 11.2(g), the Purchaser Deposit Amount, 
together with all accrued interest and investment income thereon, shall be 
returned to Purchaser in lieu of any and all other remedies that Purchaser may 
otherwise have against Sellers on account of, and in full satisfaction of, any 
breach, violation or default by Sellers under the Stalking Horse Purchase 
Agreement. (Stalking Horse Purchase Agreement § 2.8)  

 
• Break-Up Fee and Expense Reimbursement.  In the event that the Stalking 

Horse Purchase Agreement is terminated pursuant to Section 11.2(l) thereof 
through the Sellers’ consummation of an Alternative Transaction, Sellers shall 
pay to Purchaser a break-up fee of $2,200,000 (the “Break-Up Fee”), which 
shall each be treated as an Administrative Expense in the Bankruptcy Cases.  
In the event that the Stalking Horse Purchase Agreement is terminated 
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pursuant to Section 11.2(c)(ii), (d), (f) (i), (l) or (m), Sellers shall pay to 
Purchaser and the Licensee the Expense Reimbursement, in the amount of up 
to $700,000 ($425,000 allocable to the Purchaser and $275,000 allocable to 
the Licensee) in cash, which shall each be treated as an Administrative 
Expense in the Bankruptcy Cases.  In the event that the Stalking Horse 
Purchase Agreement is terminated pursuant to Section 11.2(l) thereof, the 
Licensee shall be entitled to its portion of the Expense Reimbursement only if 
the Licensee is not a participant in an Alternative Transaction.  The Break-Up 
Fee and the Expense Reimbursement will be due and payable three (3) 
Business Days following such termination.  (Stalking Horse Purchase 
Agreement § 5.8) 

 
• Termination.  The Stalking Horse Purchase Agreement may be terminated 

upon the occurrence of certain events specified in Section 11.2 therein, 
including, without limitation, (a) by the Stalking Horse Purchaser if:  (i) the 
Bid Procedures Order is not entered by twenty (20) days following the HMX 
Petition Date, (ii) the Auction has not concluded on or before fifty (50) days 
following the HMX Petition Date, (iii) the Proposed Sale Order is not entered 
within fifty-five (55) days following the HMX Petition Date, or (iv) if 
Stalking Horse Purchaser exercises its rights to object to waivers or 
amendments of the DIP Loan or the DIP Loan budget pursuant to and in 
accordance with Section 2.7 of the Stalking Horse Purchase Agreement; or (b) 
automatically upon the consummation of an Alternative Transaction.  
(Stalking Horse Purchase Agreement § 11.2)  

 
B. The Proposed Bidding Procedures4 

21. The Debtors believe the proposed Bidding Procedures, which are annexed as 

Schedule 1 to the Bidding Procedures Order, will maximize the realizable value of the 

Purchased Assets for the benefit of the Debtors’ estates, creditors and other interested parties.  

The Bidding Procedures contemplate an auction process pursuant to which bids for the 

Purchased Assets will be subject to higher or otherwise better offers.  

22. As described below and more fully in the Bidding Procedures, only Qualified 

Bidders who timely submit Qualified Bids will be eligible to participate in the Auction.  

Specifically, the Bidding Procedures provide, in relevant part, as follows: 
                                                 

4 All capitalized terms used but not otherwise defined in this summary are to be given the meanings ascribed 
to them in the Bid Procedures. To the extent there are inconsistencies between any summary description of the Bid 
Procedures contained herein and the Bid Procedures, the terms of the Bid Procedures shall control. 
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Assets to Be Sold.  The Debtors’ business is comprised of substantially all of the Debtors’ 
operating assets and its intellectual property, along with certain executory contracts.  The 
Debtors are offering to sell the Purchased Assets, together or separately, to one of more bidders.  
The Debtors shall consider bids for either all or part of the Assets. 

Participation Requirements:  In order to participate in the sale and bidding process or otherwise 
be considered for any purpose hereunder, a person interested in some or all of the Purchased 
Assets (a “Potential Bidder”) must first deliver the following materials to the Debtors and their 
counsel: 

a. an executed confidentiality agreement in form and substance satisfactory 
to the Debtors and their counsel; and 

b. the most current audited and latest unaudited financial statements 
(collectively, the “Financials”) of the Potential Bidder, or, if the Potential 
Bidder is an entity formed for the purpose of a sale transaction, 
(x) Financials of the equity holder(s) of the Potential Bidder or such other 
form of financial disclosure as is acceptable to the Debtors that 
demonstrates the Potential Bidder’s financial ability to consummate a 
competing sale transaction and (y) a written commitment acceptable to the 
Debtors of the equity holder(s) of the Potential Bidder to be responsible 
for the Potential Bidder’s obligations in connection with a sale transaction 
(including being bound by the terms and conditions of the Bidding 
Procedures); provided that if a Potential Bidder is unable to provide 
Financials, the Debtors may accept such other information sufficient to 
demonstrate to the Debtors’ reasonable satisfaction that such Potential 
Bidder has the financial wherewithal to consummate a sale transaction.  A 
person meeting the requirements set forth in this paragraph shall be 
considered a “Qualified Bidder.”  

Qualified Bid.  The Debtors shall determine, after consultation with the Prepetition Secured 
Lenders,  whether a bid qualifies as a “Qualified Bid.”  To constitute a Qualified Bid, a bid must 
be a written irrevocable offer from a Qualified Bidder and: 

a. include a cover letter identifying whether the Qualified Bidder is 
interested in purchasing some or all of the Purchased Assets.  If the 
Qualified Bidder is submitting a bid only with respect to certain Assets, 
such cover letter must identify which Assets the Qualified Bidder is 
seeking to purchase, whether the Assets are being purchased subject to 
existing licenses or not, and whether or not such bid is contingent on 
purchasing all of the identified Assets;    

b. state that the Qualified Bidder offers to consummate the sale pursuant to 
an executed Purchase Agreement (the “Purchase Agreement”).  If any bid 
is conditioned on the assumption and assignment of executory contracts 
and/or unexpired leases, then such potential bidder shall be required to 
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provide evidence of its ability to provide adequate  assurance of future 
performance of such contracts or leases along with the bid; 

c. contain a list of the Debtors’ executory contracts and unexpired leases 
with respect to which the bidder seeks assignment from the Debtors; 

d. confirm that the offer shall remain open and irrevocable as provided 
below; 

e. enclose a clean signed copy of the proposed Purchase Agreement and a 
blacklined copy reflecting changes to the Stalking Horse Purchase 
Agreement; 

f. be accompanied with a certified or bank check or wire transfer in an 
amount equal to ten percent (10%) of the proposed cash purchase price set 
forth in the bid as a minimum good faith deposit plus the Break-Up Fee 
and the Expense Reimbursement (the “Minimum Deposit”), which 
Minimum Deposit shall be used to fund a portion of the purchase price 
provided for in the bid; 

g. not be conditioned on obtaining financing or the outcome of any due 
diligence by the Qualified Bidder; 

h. not request or entitle the Qualified Bidder to any break-up fee, expense 
reimbursement or similar type of payment;  

i. fully disclose the identity of each entity that will be bidding for the 
Purchased Assets or otherwise participating in connection with such bid, 
and the complete terms of any such participation; and 

j. identify with particularity each and every condition to closing, all of which 
must be set forth in the Purchase Agreement. 

Bid Deadline and Submission:  Bids must be received electronically, with hard copies 
sent by overnight delivery, no later than 5:00 p.m. (prevailing Eastern Time) on November 28, 
2012 (the “Bid Deadline”) by delivery to: (i) counsel to the Debtors, Proskauer Rose LLP, 70 W. 
Madison St., Suite 3800, Chicago, Illinois 60602, Attn: Mark K. Thomas and Peter J. Young; (ii) 
counsel for the Dip Lender, Jeffrey M. Wolf, Greenberg Traurig, LLP, One International Place, 
Boston, MA 02110; (iii) counsel to the Unsecured Creditors’ Committee; and (iv) the Debtors’ 
Investment Banker, William Blair & Company, Attn: Geoffrey Richards and Sherri Toub, 222 
W. Adams Street, Chicago, IL 60606.  After the Bid Deadline and before the Auction, each 
Qualified Bidder that submits a Qualified Bid will be provided with a copy of any other 
Qualified Bid(s). 

 
Auction.  If more than one Qualified Bid by a Qualified Bidder is received by the Bid Deadline, 
an auction (the “Auction”) with respect to a sale of the Purchased Assets shall take place on 
December 3, 2012 at 10:00 a.m. (prevailing Eastern Time) at the offices of Proskauer Rose LLP, 
11 Times Square, New York, NY 10036-8299, or at such other place and time as the Debtors 
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shall notify all Qualified Bidders, any statutory committee appointed in these cases, and other 
invitees.  If, however, no such Qualified Bids are received by the Bid Deadline, then the Auction 
will not be held 

Auction Rules. 

a. Only Qualified Bidders who have submitted a Qualified Bid and their 
authorized representatives will be eligible to attend and participate at the 
Auction.  At the Auction, only Qualified Bidders who have submitted a 
Qualified Bid will be permitted to increase their bids.  The bidding at the 
Auction shall start at the purchase price stated in the highest or otherwise 
best Qualified Bid (or combination of Qualified Bids) as disclosed to all 
Qualified Bidders prior to or at commencement of the Auction (the 
“Starting Qualified Bid”), and then continue in minimum increments to be 
announced at the Auction (the “Overbid Increment”).  The Debtors shall 
not consider any subsequent bid in the Auction unless any bid after the 
Starting Qualified Bid exceeds the previous highest bid by at least the 
Overbid Increment; provided, however, that in the event the Debtors select 
a combination of Qualified Bids to serve as the Starting Qualified Bid, the 
Debtors reserve the right to determine an appropriate Overbid Increment 
for each group of assets comprising the combination Qualified Bid.  
During the course of the Auction, the Debtors shall inform each 
participant which Qualified Bid(s) reflects, in the Debtors’ view, after 
consultation with the Prepetition Secured Lenders, the highest or 
otherwise best offer or combination of offers for the Purchased Assets. 

b. Adjournment of Auction.  The Auction may be adjourned as the Debtors 
deem appropriate.  Reasonable notice of such adjournment and the time 
and place for the resumption of the Auction shall be given to all Qualified 
Bidders that have submitted a Qualified Bid and counsel to any statutory 
committee appointed in this case.  The Auction rules may be modified by 
the Debtors prior to, at, or during the Auction.   

c. Each Qualified Bidder participating at the Auction will be required to 
confirm that it has not engaged in any collusion with respect to the bidding 
or the Sale. 

d. Bidding at the Auction will be transcribed or videotaped. 

Other Terms.  All Qualified Bids, the Auction, and the Bidding Procedures are subject to such 
additional terms and conditions as are announced by the Debtors, after consultation with the 
Prepetition Secured Lenders, and are not inconsistent with the Bid Procedures Order.  At the 
conclusion of the Auction, the Debtors shall announce the bid or combination of bids made 
pursuant to the Bid Procedures Order that represents, in the Debtors’ sole discretion, after 
consultation with the Prepetition Secured Lenders, the highest or otherwise best offer for the 
Purchased Assets (the “Successful Bid”).  Prior to the entry of the Sale Order, the Debtors shall 
announce the identity of the Qualified Bidder or combination of Qualified Bidders who 
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submitted the Successful Bid at the Auction (the “Successful Bidder”) and announce their 
intention to either (i) pursue a transaction with the Successful Bidder, or (ii) not proceed with a 
sale to the Successful Bidder.  If an Auction is held, the Debtors shall be deemed to have 
accepted a Qualified Bid only when (i) such bid is declared the Successful Bid at the Auction, 
(ii) definitive documentation has been executed in respect thereof, and (iii) the Court has 
approved the Sale to the Successful Bidder.  Such acceptance by the Debtors is conditioned upon 
approval by the Court of the Successful Bid and the entry of an order approving such Successful 
Bid. 

Irrevocability of Certain Bids.  The bid of the Qualified Bidder or combination of Qualified 
Bidders (the “Back-Up Bidder”) that submits the next highest or otherwise best bid or 
combination of bids, as announced at the conclusion of the Auction, (the “Back-Up Bid”) shall 
be irrevocable until the earlier of:  (i) 30 days after entry of the Sale Order approving the 
Successful Bid; (ii) closing of the sale to the Successful Bidder or the Back-Up Bidder; and 
(iii) such date as the Debtors affirm in writing that the Debtors do not intend to proceed with a 
sale to the Successful Bidder.  Following the entry of the Sale Order, if the Successful Bidder 
fails to consummate the Sale because of a breach or failure to perform on the part of the 
Successful Bidder, the Back-Up Bid will be deemed to be the new Successful Bid, and the 
Debtors will be authorized, but not required, to consummate the Sale with the Back-Up Bidder, 
who shall be obligated to consummate the Sale, without further order of the Court.  In such case, 
the defaulting Successful Bidder’s Minimum Deposit shall be forfeited to the Debtors and the 
Debtors shall have the right to seek any and all other remedies and damages from the defaulting 
Successful Bidder. 

Sale Hearing.  The Court shall conduct a hearing to approve the sale of the Purchased Assets on 
or before December 5, 2012. 

Return of Deposit.  Except as otherwise provided in this paragraph with respect to any 
Successful Bid and any Back-Up Bid, the Minimum Deposits of all Qualified Bidders that 
submitted such a deposit under the Bidding Procedures shall be returned upon or within five (5) 
business days after the conclusion of the Auction.  The Minimum Deposit of the Successful 
Bidder shall be held until the closing of the Sale of the Purchased Assets and applied in 
accordance with the Successful Bid.  The Minimum Deposit of the Back-Up Bidder shall be 
returned upon or within the earlier of 30 days after the date of entry of the Sale Order (the 
“Outside Back-Up Date”) or the closing of the Sale of the Purchased Assets to the Successful 
Bidder. 

Failure to Close.  If the Successful Bidder fails to consummate the transaction in accordance with 
the terms of the purchase agreement executed by the Successful Bidder by the closing date 
contemplated in the purchase agreement agreed to by the parties for any reason, the Debtors 
shall:  (i) retain the Successful Bidder’s Minimum Deposit; (ii) maintain the right to pursue all 
available remedies, whether legal or equitable; and (iii) be free to consummate the proposed 
transaction with the Back-Up Bidder at the highest price bid by the Back-Up Bidder at the 
Auction, without the need for an additional hearing or Order of the Court. 

Reservation of Rights.  Except as otherwise provided in the Bid Procedures Order, the Debtors 
reserve the right as they may reasonably determine to be in the best interests of their estates, after 
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consultation with the Prepetition Secured Lenders, subject to conformity with the Bidding 
Procedures, to:  (i) determine which bidders are Qualified Bidders; (ii) determine which bids are 
Qualified Bids; (iii) determine which Qualified Bid or combination of Qualified Bids is the 
highest or otherwise best proposal and which is the next highest or otherwise best proposal; (iv) 
reject any bid that is (a) inadequate or insufficient, (b) not in conformity with the requirements of 
the Bidding Procedures or the requirements of the Bankruptcy Code or (c) contrary to the best 
interests of the Debtors and their estates; (v) remove some of the Purchased Assets from the 
Auction; (vi) waive terms and conditions set forth herein with respect to all potential bidders; 
(vii) impose additional terms and conditions with respect to all potential bidders; (viii) extend the 
deadlines set forth herein; (ix) adjourn or cancel the Auction and/or Sale Hearing without further 
notice; and (x) modify the Bidding Procedures or the Auction rules, as the Debtors may 
determine to be in the best interests of their estate, or withdraw the Motion at any time with or 
without prejudice. 

Expenses.  Any bidders presenting bids shall bear their own expenses in connection with the 
proposed sale, whether or not such sale is ultimately approved, in accordance with the terms of 
the purchase agreement. 

23. The Debtors believe that the Bidding Procedures are fair and reasonable, are 

designed to determine whether higher of otherwise better bids exist, and are not likely to 

dissuade any serious potential bidder from bidding in a manner permitted under the preceding 

paragraph. 

C. Notice of Auction and Sale Hearing 

24. The Debtors request that the Court schedule the Sale Hearing on or prior to 

December 5, 2012.  The Debtors further request that the objection deadline, with respect to the 

sale of the Purchased Assets, be at least three (3)  days prior to such hearing. 

25. On or before three (3) business days after entry of the Bidding Procedures Order, 

or as soon thereafter as such parties can be identified, the Debtors will cause:  (a) a notice in 

substantially the form annexed as Exhibit D hereto (the “Notice of Auction and Sale Hearing”); 

and (b) a copy of the Bidding Procedures Order to be sent by first-class mail postage prepaid, to 

the following:  (i) the Office of the United States Trustee; (ii)  counsel for any statutory 

committee in these cases, if and when appointed; (iii) each of the Debtors’ prepetition secured 

lenders; (iv) each of the Debtors’ postpetition lenders; (v) all taxing authorities and other 
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governmental agencies having jurisdiction over any of the Purchased Assets, including the 

Internal Revenue Service; (vi) all parties that have requested or that are required to receive 

special notice pursuant to Bankruptcy Rule 2002; (vii) all Persons known or reasonably believed 

to have asserted any lien, claim, encumbrance, right of first refusal, or other  Interest in or upon 

any of the Purchased Assets; (viii) the non-debtor parties to the Executory Contracts and 

Unexpired Leases and any parties who are known to claim interests therein; (ix) all Persons 

known or reasonably believed to have expressed an interest in acquiring some or all of the 

Purchased Assets within the last four months; (x) the Attorneys General in the States where the 

Purchased Assets are located; (xi) the United States Environmental Protection Agency; and (xii) 

any applicable state environmental agency.5  In addition to the foregoing, (a) electronic 

notification of this Motion, the Bidding Procedures Order and the Notice of Auction and Sale 

Hearing also will be posted on:  (i) the Court’s electronic case filing (ECF) website, 

http://ecf.ilnb.uscourts.gov; and (ii) any case management website maintained by Epiq Systems, 

Inc., proposed noticing and claims agent for the Debtors; and (b) on or before three (3) business 

days after entry of the Bidding Procedures Order, the Debtors will:  (i) serve the Notice of 

Auction and Sale Hearing on all known creditors of the Debtors; and (ii) subject to applicable 

submission deadlines, publish the Notice of Auction and Sale Hearing once in one or more 

publications the Debtors deem appropriate, including but not limited to The Wall Street Journal 

(national edition). 

                                                 

5  The Notice of Auction and Sale Hearing will direct parties to contact the Debtors’ counsel for more information 
and will provide that any party in interest that wishes to obtain a copy of any related document, subject to any 
necessary confidentiality agreement, may make a request in writing as specified in the Notice of Auction and Sale 
Hearing. 
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26. In addition, to facilitate the sale of the Purchased Assets and the assumption, 

assignment and/or transfer of the Executory Contracts and Unexpired Leases, the Debtors shall 

serve a notice of potential assumption, assignment and/or transfer of the Executory Contracts and 

Unexpired Leases in substantially the form annexed as Exhibit E to the Bidding Procedures 

Order (the “Notice of Assumption and Assignment”) on all non-debtor parties to the Executory 

Contracts and Unexpired Leases, on or before three (3) business days after the entry of the 

Bidding Procedures Order by first class mail or hand delivery.  If the Debtors identify additional 

executory contracts or unexpired leases that might be assumed by the Debtors and assigned to 

the Successful Bidder or not set forth in the original Notice of Assumption and Assignment, the 

Debtors will promptly send a supplemental notice (a “Supplemental Notice of Assumption and 

Assignment”) to the applicable counterparties to such additional executory contracts and 

unexpired leases. 

27. In the Notice of Assumption and Assignment, the Debtors will identify the 

calculation of the cure amounts that the Debtors believe must be paid to cure all defaults under 

the Executory Contracts and Unexpired Leases (the “Cure Amounts”).  If no amount is listed on 

the Notice of Assumption and Assignment with respect to an Executory Contract or Unexpired 

Lease, the Debtors believe that there is no Cure Amount applicable to such Executory Contract 

or Unexpired Lease.  The Debtors request that unless the non-debtor party to an Executory 

Contract or Unexpired Lease files an objection (the “Cure Amount/Assignment Objection”) to 

(a) their scheduled Cure Amount and/or (b) to the proposed assumption, assignment and/or 

transfer of such Executory Contract or Unexpired Lease by the later of (i) 5:00 p.m. (prevailing 

Eastern Time) on the date that is three (3) business days prior to the Bid Deadline or (ii) ten (10) 

days after service of the relevant Supplemental Notice of Assumption and Assignment (such 
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later date, the “Cure/Assignment Objection Deadline”) and serves a copy of the Cure 

Amount/Assignment Objection so as to be received no later than the Cure/Assignment Objection 

Deadline on the same day by:  (i) counsel to the Debtors, Proskauer Rose LLP, 70 W. Madison 

St., Suite 3800, Chicago, Illinois 60602, Attn: Mark K. Thomas, and Peter J. Young; (ii) the 

office of the United States Trustee (Region 2), 33 Whitehall Street, 21st Floor, New York, NY 

10004 (collectively, the “Notice Parties”) and (iii) counsel to the Stalking Horse Purchasers, 

DLA Piper LLP (US), Attn: Richard A. Chesley, 203 N. LaSalle St., Suite 1900, Chicago, 

Illinois 60601; then such non-debtor party should (i) be forever barred from objecting to the Cure 

Amount and from asserting any additional cure or other amounts with respect to such Executory 

Contract and Unexpired Lease and the Debtors shall be entitled to rely solely upon the Cure 

Amount, and (ii) if the Executory Contract or Unexpired Lease is identified as a Purchased Asset 

by the Successful Bidder and/or Back-Up Bidder, be deemed to have consented to the 

assumption, assignment and/or transfer of such Executory Contract and Unexpired Lease and 

shall be forever barred and estopped from asserting or claiming against the Debtors, the 

Successful Bidder or Back-Up Bidder or any other assignee of the relevant Executory Contract 

or Unexpired Lease that any additional amounts are due or defaults exist, or conditions to 

assumption, assignment and/or transfer must be satisfied, under such Executory Contract or 

Unexpired Lease.  Notwithstanding the foregoing, as provided below, each non-debtor party 

shall retain the right to object to the assumption, assignment or transfer of its Executory Contract 

and Unexpired Lease, based solely on the issue of whether the Successful Bidder or Back-Up 

Bidder can provide adequate assurance of future performance as required by section 365 of the 

Bankruptcy Code. 
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28. The Debtors also request that if an objection challenges a Cure Amount, the 

objection must set forth the cure amount being claimed by the objecting party (the “Claimed 

Cure Amount”) with appropriate documentation in support thereof.  Upon receipt of a Cure 

Amount/Assignment Objection, the Debtors request that they be granted the authority, but not 

direction, to resolve any Cure Amount/Assignment Objection by mutual agreement with the 

objecting counterparty to any Executory Contract or Unexpired Lease without further order of 

the Court.  In the event that the Debtors and any objecting party are unable to consensually 

resolve any Cure Amount/Assignment Objection no later than three (3) business days prior to the 

Sale Hearing, the Debtors request that the Court resolve such Cure Amount/Assignment 

Objection at the Sale Hearing.   

29. The Debtors, with the consent of the Successful Bidder or the Back-Up Bidder, as 

the case may be, may determine to exclude any Executory Contract or Unexpired Lease from the 

list of Purchased Assets no later than three (3) business days prior to the Sale Hearing, or, if the 

Court determines at any hearing on a Cure Amount/Assignment Objection that the applicable 

cure amount for such contract is greater than the Cure Amount proposed by the Debtors, no later 

than five (5) business days following such hearing.  The non-debtor party or parties to any such 

excluded contract or lease will be notified of such exclusion by written notice mailed within two 

(2) business days of such determination. 

30. Within two (2) days after the conclusion of the Auction for the Purchased Assets, 

the Debtors will serve a notice identifying the Successful Bidder and Back-Up Bidder to the non-

debtor parties to the Executory Contracts and Unexpired Leases that have been identified in such 

Successful Bid and Back-Up Bid.  The Debtors propose that the non-debtor parties to the 

Executory Contracts and Unexpired Leases have until 5:00 p.m. (prevailing Eastern Time) on the 
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date that is one (1) day prior to the Sale Hearing (the “Adequate Assurance Objection Deadline”) 

to object to the assumption, assignment and/or transfer of such Executory Contract and 

Unexpired Lease solely on the issue of whether the Successful Bidder can provide adequate 

assurance of future performance as required by section 365 of the Bankruptcy Code. 

D. Extraordinary Provisions Under the Guidelines 

31. The Stalking Horse Purchase Agreement contains the following terms, conditions 

and provisions, which may be considered “Extraordinary Provisions” under the Amended 

Guidelines for the Conduct of Asset Sales (General Order M-383) (the “Sale Guidelines”). 

32. Relief from Bankruptcy Rule 6004(h).  For the reasons discussed below, the 

Debtors request relief from the 14-day stay imposed by Bankruptcy Rule 6004(h). The Debtors 

submit that such relief is necessary and supported by legitimate business reasons because the 

value of the Assets would rapidly decline in value if the Sale is not promptly consummated. 

33. Record Retention.  The Debtors propose to sell substantially all of their assets, 

including the Debtors’ books and records; however, the Debtors will retain reasonable access to 

their books and records sufficient to allow them to administer the Chapter 11 Cases. 

34. Agreements with Management.  The Stalking Horse Purchase Agreement 

contemplates that the Debtors’ CEO will create an entity, Licensee, which will attempt to 

negotiate the terms of a Licensing Agreement with the Stalking Horse Purchaser.  The object of 

this arrangement is to promote a sale of the Debtors’ business as a going concern; thereby, 

preserving over 1000 American jobs. 

35. Sale of Avoidance Actions.  The Debtors propose to sell all of their causes of 

action relating to the Assumed Contracts and Assumed Liabilities, including avoidance claims 

arising under chapter 5 of the Bankruptcy Code.  The avoidance actions held by the Debtors will 

12-14300-alg    Doc 21    Filed 10/21/12    Entered 10/21/12 23:28:07    Main Document   
   Pg 23 of 189



 

8871/36170-015 current/32683992v5 24 

only be sold as part of a sale of the Debtors’ business, including certain of its liabilities and 

executory contracts.  As such, the Debtors submit that potential purchasers succeeding to 

substantially all of the Debtors’ assets and liabilities may demand rights to any causes of action 

appurtenant to those assets and liabilities, and a sale of the avoidance actions will further its 

efforts to maximize the value of their estates for the interests of creditors and interest holders. 

ARGUMENT 

A. This Court Has The Authority to Approve the Bid Procedures 

36. Courts have indicated that a debtor’s business judgment is entitled to substantial 

deference with respect to the procedures to be used in selling assets from the estate.  See, e.g., 

Official Committee of Subordinated Bondholders v. Integrated Resources, Inc. (In re Integrated 

Resources, Inc.), 147 B.R. 650, 656-57 (S.D.N.Y. 1992) (noting that overbid procedures and 

break-up fee arrangements that have been negotiated by a debtor are to be reviewed according to 

the deferential “business judgment” standard, under which such procedures and arrangements are 

“presumptively valid”); In re 995 Fifth Ave. Assocs., L.P., 96 B.R. 24, 28 (Bankr. S.D.N.Y. 

1989) (same). 

37. Here, the proposed Bid Procedures are reasonable, appropriate, and within the 

Debtor’s sound business judgment under the circumstances, because they will serve to maximize 

the likelihood that higher or otherwise better bids may be received. 

B. The Bid Procedures Are Appropriate 

38. Courts uniformly recognize that procedures intended to enhance competitive 

bidding are appropriate in the context of bankruptcy sales.  See, e.g., In re Financial News 

Network, Inc., 126 B.R. 152, 156 (S.D.N.Y. 1991) (“court-imposed rules for the disposition of 
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assets [should] provide an adequate basis for comparison of offers, and [should] provide for a 

fair and efficient resolution of bankrupt estate”). 

39. The Debtors believe that the Bid Procedures establish the parameters under which 

higher or otherwise better bids for the Purchased Assets may be obtained at the Auction.  The 

proposed Bid Procedures will enhance competitive bidding; therefore, such procedures will 

increase the likelihood that the Debtors will receive the greatest possible consideration for the 

Assets by ensuring a competitive and fair bidding process.   

C. The Initial and Subsequent Overbids are Appropriate 

40. One important component of the Bid Procedures is the “overbid” provision, 

pursuant to which any initial offer for the Assets must be in an amount of at least $250,000 more 

than the purchase price offered by the Stalking Horse (the “Overbid”).  A minimum initial 

overbid is necessary, among other things, to ensure that there is an increase in the net proceeds 

received by the estates, after deducting amounts to be paid to the Stalking Horse Purchaser in the 

event of a prevailing overbid.  Case law also supports minimum overbids that are up to 10% of 

the initial purchase price as fair and reasonable.  As the court stated in In re Wintex, Inc., 158 

B.R. 540 (D. Mass. 1992): 

A debtor may avoid the increased costs and complexity associated with considering additional 
bids unless the additional bids are high enough to justify their pursuit.  The 10% increase 
requirement is one example of a reasonable litmus test. 

Id. at 543. See, e.g., In re Financial News Network, 126 B.R. 152, 154 (S.D.N.Y. 1991) 

(requiring minimum overbids to exceed purchaser’s offer of $105 million by at least $10 million 

(9.5%)); In re Colony Hill Assocs., 111 F.3d 269 (2d Cir. 1997) (requiring minimum overbids to 

exceed purchaser’s initial offer of $7.5 million by at least $650,000 (8.6%)); In re Tempo 

Technology Corp., 202 B.R. 363, 369 (D. Del. 1996) (requiring minimum overbids of $1.4 
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million in cash where original purchase price was $150,000 cash plus $3 million in stock of the 

purchaser and $500,000 of assumed liabilities). 

D.  The Break-Up Fee and Expense Reimbursement Is Appropriate 

41. In order to compensate the Stalking Horse Purchaser for the time, effort, expense, 

and risk that it incurred in negotiating, documenting, and seeking to consummate the Sale, the 

Bid Procedures also provide that if the Stalking Horse is not the Successful Bidder, and if an 

alternative transaction closes, the Stalking Horse Purchaser will be entitled to a break-up fee in 

the amount of $2,200,000 (the “Break-Up Fee”), plus provide expense reimbursement  of all 

reasonable costs and expenses of Stalking Horse Purchaser and Licensee incurred in connection 

with the execution and delivery of the Stalking Horse Purchase Agreement up to a maximum of 

$700,000 ($425,000 allocable to the Purchaser and $275,000 allocable to the Licensee) (the 

“Expense Reimbursement”, and collectively with the Overbid and the Break-Up Fee, the “Bid 

Protections”), which such Bid Protections shall constitute administrative expenses in the 

Bankruptcy Cases.  

42. Bid protections are a normal and, in many cases, necessary components of sales 

conducted under the Bankruptcy Code: 

Break-up fees are important tools to encourage bidding and to maximize the value of the debtor’s 
assets .... In fact, because the... corporation ha(s) a duty to encourage bidding, break-up fees can 
be necessary to discharge [such] duties to maximize values. 

Integrated Resources, 147 B.R. at 659-60 (emphasis in original).  Specifically, “breakup fees and 

other strategies may be legitimately necessary to convince a ‘white knight’ bidder to enter the 

bidding by providing some form of compensation for the risks it is undertaking.” 995 Fifth Ave., 

96 B.R. at 28 (quotations omitted).  See also Integrated Resources, 147 B.R. at 660-61 (break-up 

fees can prompt bidders to commence negotiations and “ensure that a bidder does not retract its 

bid”); In re Hupp Indus., Inc., 140 B.R. 191, 194 (Bankr. N.D. Ohio 1992) (“without such fees, 
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bidders would be reluctant to make an initial bid for fear that their first bid will be shopped 

around for a higher bid from another bidder who would capitalize on the initial bidder’s . . . due 

diligence”). 

43. As a consequence, courts frequently approve bid protections in connection with 

proposed bankruptcy sales.  Courts considering the propriety of proposed bid protections 

typically consider “(1) whether the relationship of the parties who negotiated the fee is marked 

by self-dealing or manipulation; (2) whether the fee hampers, rather than encourages, bidding; 

and (3) whether the amount of the fee is reasonable in relation to the proposed purchase price.” 

In re Twenver, Inc., 149 B.R. 954, 956 (Bankr. D. Colo. 1992); accord, In re Bidermann Indus. 

U.S.A., Inc., 203 B.R. 547, 552 (Bankr. S.D.N.Y. 1997); Integrated Resources, 147 B.R. at 657. 

44. The Bid Protections are fair and reasonable in amount, particularly in view of the 

efforts that have been and will be expended by the Stalking Horse Purchaser.  Moreover, without 

the proposed Bid Protections, the Debtors risk losing the Stalking Horse Purchaser’s offer to the 

detriment of the estates.  Moreover, the Debtors believe that the willingness of the Stalking 

Horse Purchaser to commit to a sale of the Purchased Assets, subject to higher or otherwise 

better offers, may encourage third parties to submit bids for the Assets and will encourage 

customers, employees and vendors to support operations during this case.  The Debtors believe 

that the Bid Protections will not deter or chill bidding. 

45. In sum, the Debtor’s ability to offer the Bid Protections enables them to ensure 

the sale of the Debtor’s assets at a price that they believe to be fair while, at the same time, 

providing them with the potential of even greater benefit to the estates.  Thus, the Bid Protections 

should be approved.  Accordingly, the proposed Bid Protections are reasonable and appropriate 

under the circumstances. 
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E. The Proposed Sale Satisfies the Requirements of Section 363(f) of the Bankruptcy 
Code 

 
46. Under section 363(f) of the Bankruptcy Code, a debtor-in-possession may sell all 

or any part of their property free and clear of any and all liens, claims, or interests in such 

property if:  (a) such a sale is permitted under applicable non-bankruptcy law; (b) the party 

asserting such a lien, claim, or interest consents to such sale; (c) the interest is a lien and the 

purchase price for the property is greater than the aggregate amount of all liens on the property; 

(d) the interest is the subject of a bona fide dispute; or (e) the party asserting the lien, claim, or, 

interest could be compelled, in a legal or equitable proceeding, to accept a money satisfaction for 

such interest.  11 U.S.C. § 363(f); Citicorp Homeowners Serv., Inc. v. Elliot (In re Elliot), 94 

B.R. 343, 345 (E.D. Pa. 1988) (noting that section 363(f) of the Bankruptcy Code is written in 

the disjunctive; therefore, a court may approve a sale “free and clear” provided at least one of the 

subsections is met).  Furthermore, courts have held that they have the equitable power to 

authorize sales free and clear of interests that are not specifically covered by section 363(f).  See, 

e.g., In re Trans World Airlines, Inc., 2001 WL 1820325, at *3, 6 (Bankr. D. Del. Mar. 27, 

2001); Volvo White Truck Corp. v. Chambersburg Beverage, Inc. (In re White Motor Credit 

Corp.), 75 B.R. 944, 948 (Bankr. N.D. Ohio 1987).  Because the Debtors expect that they will 

satisfy one or more of the requirements of section 363(f), as will be demonstrated at the Sale 

Hearing, approving the sale of the Purchased Assets free and clear of all Interests is warranted. 

F. Protections As a Good Faith Purchaser 
 

47. Section 363(m) of the Bankruptcy Code protects a good-faith purchaser’s interest 

in property purchased from a debtor notwithstanding that the sale conducted under section 

363(b) is later reversed or modified on appeal.  Specifically, section 363(m) states that: 
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The reversal or modification on appeal of an authorization under [section 363(b)] . . . does not 
affect the validity of a sale . . . to an entity that purchased . . . such property in good faith, 
whether or not such entity knew of the pendency of the appeal, unless such authorization and 
such sale . . . were stayed pending appeal. 

11 U.S.C. § 363(m).  Section 363(m) fosters the “policy of not only affording finality to the 

judgment of the [B]ankruptcy [C]ourt, but particularly to give finality to those orders and 

judgments upon which third parties rely.”  Reloeb Co. v. LTV Corp (In re Chateaugay Corp., No. 

92 Civ. 7054 (PKL), 1993 U.S. Dist. Lexis 6130, at *9 (S.D.N.Y. May 10, 1993).  See also 

Allstate Ins. Co. v. Hughes, 174 B.R. 884, 888 (S.D.N.Y. 1994) (“Section 363(m) . . . provides 

that good faith transfers of property will not be affected by the reversal or modification on appeal 

of an unstayed order, whether or not the transferee knew of the pendency of the appeal.”; In re 

Stein & Day Inc., 113 B.R. 157, 162 (Bankr. S.D.N.Y. 1990) (“[P]ursuant to 11 U.S.C. § 363(m), 

good faith purchasers are protected from the reversal of a sale on appeal unless there is a stay 

pending appeal.”). 

48. The selection of the Successful Bidder will be the product of arms’ length, good-

faith negotiations in as competitive a sale process as is possible under the circumstances.  Based 

upon the record to be made at the Sale Hearing, the Debtors will request a finding that the 

Successful Bidder is a good-faith purchaser entitled to the protections of section 363(m) of the 

Bankruptcy Code. 

G. Assumption and Assignment of Executory Contracts and Unexpired Leases Should 
be Approved 

 
49. To facilitate and effectuate the sale of the Purchased Assets, the Debtors seek 

authority to assume, assign and/or transfer various Executory Contracts and Unexpired Leases to 

the Successful Bidder or Back-Up Bidder to the extent required by such Successful Bidder or 

Back-Up Bidder.  Section 365 of the Bankruptcy Code authorizes a debtor to assume and/or 

assign their executory contracts and unexpired leases, subject to the approval of the Court, 
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provided that the defaults under such contracts and leases are cured and adequate assurance of 

future performance is provided.  A debtor’s decision to assume or reject an executory contract or 

unexpired lease must only satisfy the “business judgment rule” and will not be subject to review 

unless such decision is clearly an unreasonable exercise of such judgment.  Group of 

Institutional Investors v. Chicago, Milwaukee, St. Paul & Pacific Ry. Co., 318 U.S. 523 (1943) 

(applying Bankr. Act section 77 subsection (b), predecessor to Bankruptcy Code Section 365, 

and rejecting test of whether executory contract was burdensome in favor of whether rejection is 

within debtor’s business judgment); Lubrizol Enter., Inc. v. Richmond Metal Finishers, Inc., 756 

F.2d 1043, 1046-47 (4th Cir. 1985). 

50. The meaning of “adequate assurance of future performance” depends on the facts 

and circumstances of each case, but should be given “practical, pragmatic construction.”  See 

Carlisle Homes. Inc. v. Azzari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. D. N.J. 

1989).  Among other things, adequate assurance may be given by demonstrating the assignee’s 

financial health and experience in managing the type of enterprise or property assigned.  In re 

Bygaph, Inc., 56 B.R. 596, 605-6 (Bankr. S.D.N.Y. 1986) (finding adequate assurance of future 

performance present when the prospective assignee of a lease from the debtor has the financial 

resources and has expressed a willingness to devote sufficient funding to the business in order to 

give it a strong likelihood of succeeding; “chief determinant of adequate assurance of future 

performance is whether rent will be paid”). 

51. The Successful Bidder or Back-Up Bidder will want to take assignment of certain 

executory contracts and unexpired leases related to the Purchased Assets.  To the extent 

Executory Contracts and Unexpired Leases are identified for assumption, assignment and/or 

transfer, the Debtors believe that they can and will demonstrate that all requirements for 
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assumption, assignment and/or transfer of the Executory Contracts and Unexpired Leases will be 

satisfied at the Sale Hearing.  The Debtors, as required by the Bidding Procedures, will evaluate 

the financial wherewithal of all potential bidders before qualifying such bidders to bid for the 

Purchased Assets.  Further, for the reasons stated throughout this Motion, the Debtors, in 

exercising their sound business judgment, believe that selling the Purchased Assets and 

assuming, assigning and/or transferring to the Successful Bidder or Back-Up Bidder the 

Executory Contracts and Unexpired Leases would be in the best interests of their estates.  At the 

Sale Hearing, to the extent necessary, the Debtors will be prepared to proffer testimony or 

present evidence to demonstrate the ability of the Successful Bidder or Back-Up Bidder to 

perform under the Executory Contracts and Unexpired Leases.  The Sale Hearing, therefore, will 

provide the Court and other interested parties with the opportunity to evaluate the ability of the 

Successful Bidder or Back-Up Bidder to provide adequate assurance of future performance, as 

required by section 365(b)(1)(C) of the Bankruptcy Code.  Moreover, the Debtors will provide 

all parties to the Executory Contracts and Unexpired Leases an opportunity to be heard. 

52. Specifically, the Debtors will serve the Notice of Assumption and Assignment on 

or before three (3) business days after entry of the Bidding Procedures Order on the non-debtor 

parties to the Executory Contracts and Unexpired Leases.  The Notice of Assumption and 

Assignment will, among other things, identify respective Cure Amounts, if any.  The Debtors 

request that unless the non-debtor party to an Executory Contract and Unexpired Lease files and 

serves a Cure Amount/Assignment Objection setting forth the Claimed Cure Amount or 

objecting to an assumption, assignment and/or transfer to the Successful Bidder or Back-Up 

Bidder on or before the Cure/Assignment Objection Deadline, such non-debtor party should:  

(a) be forever barred from objecting to the Cure Amount and from asserting any additional cure 
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or other amounts with respect to such Executory Contract and Unexpired Lease and the Debtors 

shall be entitled to rely solely upon the Cure Amount; and (b) if the Executory Contract or 

Unexpired Lease is identified as a Purchased Asset by the Successful Bidder and/or the Back-Up 

Bidder, be deemed to have consented to the assumption, assignment and/or transfer of such 

Executory Contract and Unexpired Lease and shall be forever barred and estopped from 

asserting or claiming against the Debtors, the Successful Bidder, the Back-Up Bidder or any 

other assignee of the relevant Executory Contract and Unexpired Lease that any additional 

amounts are due or defaults exist, or conditions to assumption, assignment and/or transfer must 

be satisfied, under such Executory Contract.  Notwithstanding the foregoing, as provided below, 

each non-debtor party shall retain the right to object to the assumption, assignment or transfer of 

its Executory Contract and Unexpired Lease, based solely on the issue of whether the Successful 

Bidder or Back-Up Bidder can provide adequate assurance of future performance as required by 

Section 362 of the Bankruptcy Code. 

53. Within two (2) business days after the conclusion of the Auction for the 

Purchased Assets, the Debtors will serve a notice identifying the Successful Bidders to the non-

debtor parties to the Executory Contracts and Unexpired Leases that have been identified in such 

Successful Bid.  The Debtors request that objections by a non-debtor party to the Executory 

Contracts and Unexpired Leases to the assumption, assignment and/or transfer of such Executory 

Contract and Unexpired Lease solely on the issue of whether the Successful Bidder or Back-Up 

Bidder can provide adequate assurance of future performance as required by section 365 of the 

Bankruptcy Code be filed and served on or before the Adequate Assurance Objection Deadline. 

54. To facilitate the assumption and assignment of the Executory Contracts and 

Unexpired Leases, the Debtors further request the Court find all anti-assignment provisions of 
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such Executory Contracts and Unexpired Leases to be unenforceable under section 365(f) of the 

Bankruptcy Code.6 

55. Thus, the Debtors request that the assumption, assignment and/or transfer of the 

Executory Contracts and Unexpired Leases be approved. 

H. Relief from the Ten-Day Waiting Periods under Bankruptcy Rules 6004(h) and 
6004(d) is Appropriate 

 
56. Bankruptcy Rule 6004(h) provides that an “order authorizing the use, sale, or 

lease of property ... is stayed until the expiration of 10 days after entry of the order, unless the 

court orders otherwise.”  Similarly, Bankruptcy Rule 6006(d) provides that an “order authorizing 

the trustee to assign an executory contract or unexpired lease ... is stayed until the expiration of 

10 days after the entry of the order, unless the court orders otherwise.”  The Debtors request that 

the Bidding Procedures Order and the Sale Order be effective immediately by providing that the 

ten (10) day stays under Bankruptcy Rules 6004(h) and 6006(d) are waived. 

57. The purpose of Bankruptcy Rules 6004(h) and 6006(d) is to provide sufficient 

time for an objecting party to appeal before an order can be implemented.  See Advisory 

Committee Notes to Fed. R. Bankr. P. 6004(h) and 6006(d).  Although Bankruptcy Rules 

6004(h) and 6006(d) and the Advisory Committee Notes are silent as to when a court should 

“order otherwise” and eliminate or reduce the ten-day stay period, Collier on Bankruptcy 

suggests that the ten (10) day stay period should be eliminated to allow a sale or other transaction 

                                                 

6  Section 365(f)(1) provides in part that, "notwithstanding a provision in an executory contract or unexpired lease 
of the debtor, or in applicable law, that prohibits, restricts, or conditions the assignment of such contract or lease, the 
trustee may assign such contract or lease..." 11 U.S.C. § 365(f)(1). Section 365(f)(3) further provides that 
"Notwithstanding a provision in an executory contract or unexpired lease of the debtor, or in applicable law that 
terminates or modifies, or permits a party other than the debtor to terminate or modify, such contract or lease or a 
right or obligation under such contract or lease on account of an assignment of such contract or lease, such contract, 
lease, right, or obligation may not be terminated or modified under such provision because of the assumption or 
assignment of such contract or lease by the trustee." 11 U.S.C. § 365(f)(3). 
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to close immediately “where there has been no objection to the procedure.”  10 COLLIER ON 

BANKRUPTCY ¶6064.09 (L. King, 15th rev. ed. 1988).  Furthermore, Collier’s provides that if an 

objection is filed and overruled, and the objecting party informs the court of their intent to 

appeal, the stay may be reduced to the amount of time actually necessary to file such appeal.  Id. 

58. Accordingly, the Debtors hereby request that the Court waive the ten-day stay 

period under Bankruptcy Rules 6004(h) and 6006(d). 

I. Filing of Documents under Seal 
 

59. Section 107(b) of the Bankruptcy Code provides bankruptcy courts with the 

power to issue orders that will protect entities from any harm that could result from the 

disclosure of certain confidential information. This section provides, in relevant part:  “On 

request of a party in interest, the bankruptcy court shall, and on the bankruptcy court’s own 

motion, the bankruptcy court may (1) protect any entity with respect to a trade secret or 

confidential research, development, or commercial information.”  11 U.S.C. § 107(b).  

Bankruptcy Rule 9018 details the procedures by which a party may move for relief under section 

107(b) of the Bankruptcy Code, and provides that “[o]n motion, or on its own initiative, with or 

without notice, the court may make any order which justice requires . . . to protect the estate or 

any entity in respect of a trade secret or confidential research, development, or commercial 

information.”  Fed. R. Bankr. P. 9018.   

60. The Debtor believes that it is necessary and appropriate that the Court allow 

Section 10.7 of the Stalking Horse Purchase Agreement, as well as any subsequent Purchase 

Agreement, to be filed under seal. Section 10.7 contains sensitive information regarding the Sale 

of the Debtors’ business, and filing such section under seal is necessary because disclosure of 

such information may provide certain bidders with undue leverage over the sale process.  The 
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filing of Section 10.7 under seal is in the best interests of the Debtors and their estates, creditors 

and interest holders and all other parties in interest herein. 

NOTICE 

61. Notice of this Motion has been given to: (a) the Office of the United States 

Trustee (the “U.S. Trustee”); (b) the creditors on each of the Debtors’ lists of twenty (30) largest 

unsecured creditors; (c) counsel to the Prepetition Secured Lender; (d) counsel to the Stalking 

Horse Purchaser, DLA Piper LLP (US), Attn: Richard A. Chesley, 203 N. LaSalle St., Suite 

1900, Chicago, Illinois 60601; (e) all known parties with liens of record on assets of the Debtors 

as of the Petition Date; (f) all financial institutions at which the Debtors maintain deposit 

accounts; (g) the Internal Revenue Service; (h) the  Department of Internal Revenue; and (i) all 

other parties requesting notice pursuant to Bankruptcy Rule 2002.  In addition, the Notice of 

Auction and Sale Hearing, the Bidding Procedures Order, and the Notice of Assumption and 

Assignment will be served as set forth in paragraph 12 above.  In light of the nature of the relief 

requested, the Debtors submit that no further notice is required. 

NO PRIOR REQUEST 

62. No prior motion for the relief requested herein has been made to this or any other 

Court. 
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WHEREFORE, for the reasons set forth herein, the Debtors respectfully request that the 

Court grant the relief requested herein and further relief as is just and proper. 

Dated:  October 21, 2012 /s/ Jared Zajac 
 PROSKAUER ROSE LLP 

Jared D. Zajac 
Eleven Times Square 
New York, New York 10036 
Telephone: (212) 969-3000 
Facsimile: (212) 969-2900 
 
and 
 
Mark K. Thomas (pro hac vice application pending) 
Peter J. Young (pro hac vice application pending) 
Three First National Plaza 
70 West Madison, Suite 3800 
Chicago, Illinois  60602 
Telephone: (312) 962-3550 
Facsimile: (312) 962-3551 
 
Proposed Counsel for the Debtors and Debtors in 
Possession 
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Exhibit A to Debtors’ Motion 
 

[Stalking Horse Purchase Agreement] 
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Exhibit B to Debtors’ Motion 

[Bid Procedures Order]
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 
 
HMX ACQUISITION CORP., et al.,1 
 

            Debtors. 

) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 12-14300 (ALG) 
 
(Joint Administration Requested) 

 
ORDER (A) AUTHORIZING THE DEBTORS’ ENTRY INTO THE STALKING HORSE 

ASSET PURCHASE AGREEMENT, (B) AUTHORIZING AND APPROVING THE 
BIDDING PROCEDURES AND BREAK-UP FEE, (C) APPROVING THE NOTICE 

PROCEDURES, (D) SETTING A DATE FOR THE SALE HEARING, AND 
(E) AUTHORIZING THE DEBTORS TO FILE CERTAIN  

DOCUMENTS UNDER SEAL 
 

 Upon consideration of the motion (the “Motion”)2 of the above-captioned debtors 

and debtors in possession (collectively, the “Debtors”), by and through their undersigned 

counsel, hereby move this Court pursuant to sections 105, 363 and 363 of title 11 of the United 

States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”), and rules 6004, 6006, and 9019 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) for entry of orders (i) 

authorizing the Debtors to enter pursuant to sections 105(a), 363, 365, 503 and 507 of title 11 of 

the United States Code (the “Bankruptcy Code”), as supplemented by Rules 2002, 6004, 6006 

and 9014 of the3Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) for entry of an 

order (this “Bidding Procedures Order”): (i) authorizing the Debtors to enter into the Stalking 

Horse Asset Purchase Agreement; (ii) approving the Bidding Procedures; (iii) approving the 

notice establishing the dates, times, and locations of the deadline to bid on the Purchased Assets, 

                                                 
1
  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, to the extent applicable, are:  HMX Acquisition Corp. (9861); HMX Poland Sp. z o. o.; HMX, LLC (8971); 
Quartet Real Estate, LLC (8973); and HMX, DTC Co. (0162).   

2   Capitalized terms used but not otherwise defined herein shall have the meanings ascribed thereto in the Motion.   
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the auction of the Purchased Assets (the “Auction”), and the sale hearing for the Purchased 

Assets (the “Sale Hearing”) pursuant to the dates proposed in the Bidding Procedures Order, 

subject to the Court’s availability; (iv) approving the notice of the Debtors’ intent to assume, 

assign and/or transfer to the Successful Bidder or Back-Up Bidder, the contracts, commitments, 

leases, licenses, permits, purchase orders, and any other executory contracts and unexpired leases 

(collectively, the “Executory Contracts and Unexpired Leases”), and the corresponding cure 

amounts required to be paid in connection with such assumption, assignment and/or transfer; (v) 

authorizing the Debtors to file certain documents under seal; and (v) granting related relief; the 

Court having determined that the relief provided herein is in the best interest of the Debtors, their 

estates, creditors and other parties in interest; and due and adequate notice of the Motion having 

been given under the circumstances; and upon the record of the hearing on the Motion, and the 

full record of these cases; and after due deliberation thereon; and good and sufficient cause 

appearing therefore, it is hereby: 

IT IS HEREBY FOUND AND DETERMINED THAT:4 

A. This Court has jurisdiction over the Motion and the transactions 

contemplated therein pursuant to 28 U.S.C. §§ 157 and 1334, and this matter is a core proceeding 

pursuant to 28 U.S.C. § 157(b)(2)(A), (M) and (O).  Venue in this district is proper under 28 

U.S.C. §§ 1408 and 1409. 

B. The relief granted herein is in the best interests of the Debtors, their 

estates, their stakeholders, and other parties in interest. 

                                                 

4  Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of 
fact when applicable.  See Bankruptcy Rule 7052. 
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C. Good and sufficient notice of the Motion and the relief sought therein has 

been given under the circumstances, and no other or further notice is required except as set forth 

herein with respect to the Auction and Sale Hearing.  A reasonable opportunity to object or be 

heard regarding the relief provided herein has been afforded to parties-in-interest. 

D. The Debtors’ proposed notice of the Bidding Procedures is appropriate 

and reasonably calculated to provide all interested parties with timely and proper notice of the 

Auction (as defined in the Bidding Procedures), the sale of the Purchased Assets, and the 

Bidding Procedures to be employed in connection therewith. 

E. The Debtors have articulated good and sufficient business reasons for this 

Court to (i) approve the Bidding Procedures (ii) approve the Bid Protections as provided in the 

Stalking Horse Purchase Agreement; (iii) approve the scheduling of a bid deadline, auction and 

sale hearing for the sale of the Purchased Assets; and (iv) approve the establishment of 

procedures to fix the Cure Amounts to be paid under section 365 of the Bankruptcy Code in 

connection with the assumption, assignment and/or transfer of the Executory Contracts and 

Unexpired Leases. 

F. The Bid Protections, to the extent payable under the Stalking Horse 

Purchase Agreement, (i) shall be deemed an actual and necessary cost and expense of preserving 

the Debtors’ estates, (ii) are of substantial benefit to the Debtors’ estates, (iii) are reasonable and 

appropriate, including in light of the size and nature of the transaction, the necessity to announce 

a sale transaction for the Debtors, and the efforts that have been and will be expended by the 

Stalking Horse Purchaser, (iii) have been negotiated by the parties and their respective advisors 

at arms’ length and in good faith, and (iv) are necessary to ensure that the Stalking Horse 

Purchaser will continue to pursue the proposed transaction.  The Stalking Horse Purchaser is 
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unwilling to commit to purchase the Debtors’ assets under the terms of the Stalking Horse 

Purchase Agreement unless the Stalking Horse Purchaser is assured the Bid Protections. 

G. The Bidding Procedures are reasonably designed to enable the Debtors to 

receive bids for the Purchased Assets and represent the best method for maximizing the 

realizable value of the assets. 

H. The entry of this Bidding Procedures Order is in the best interests of the 

Debtors, their estates, creditors, and other parties-in-interest. 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED 

THAT: 

1. The Motion is granted as set forth herein. 

2. All objections to the Motion or the relief provided herein that have not 

been withdrawn, waived or settled, and all reservations of rights included therein, hereby are 

overruled and denied on the merits. 

3. The Bidding Procedures, in substantially the form attached hereto as 

Schedule 1, are hereby incorporated herein and approved, and shall apply with respect to the sale 

of the Debtors’ Assets.  The failure specifically to include or reference a particular provision of 

the Bidding Procedures in this Order shall not diminish or impair the effectiveness of such 

provision. The Debtors are authorized to take all actions necessary or appropriate to implement 

the Bidding Procedures. 

4. The Debtors are authorized and directed to pay the Break-Up Fee and 

Expense Reimbursement, to the extent incurred, as provided in the Purchase Agreement without 

further order of the Court. 
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5. The Debtors’ obligation to pay the Break-Up Fee and Expense 

Reimbursement, as provided in the Stalking Horse Purchase Agreement shall survive termination 

of the Stalking Horse Bid, shall constitute a superpriority administrative claim against the 

Debtors’ estates pursuant to sections 105(a), 503(b) and 364(c)(1) of the Bankruptcy Code and 

shall be senior to, and have priority over, all other claims against the Debtors, including all 

claims with respect to the DIP Financing. 

6. As further described in the Bidding Procedures, the deadline for 

submitting bids for the Purchased Assets (the “Bid Deadline”) is November 28, 2012 at 5:00 

p.m. (prevailing Eastern Time).  No bid shall be deemed to be a Qualified Bid (as defined in the 

Bidding Procedures) or otherwise considered for any purposes unless such bid meets the 

requirements set forth in the Bidding Procedures. 

7. The Debtors may sell the Purchased Assets by conducting an Auction in 

accordance with the Bidding Procedures.  If Qualified Bids are timely received by the Debtors in 

accordance with the Bidding Procedures, the Auction shall take place on December 3, 2012 at 

10:00 a.m. (prevailing Eastern Time) at the offices of Proskauer Rose LLP, 11 Times Square, 

New York, NY 10036, or such other place and time as the Debtors shall notify all Qualified 

Bidders, any statutory committee appointed in these cases, and other invitees.  If, however, no 

such Qualified Bid is received by the Bid Deadline, then the Auction will not be held. 

8. Each Qualified Bidder participating at the Auction will be required to 

confirm that it has not engaged in any collusion with respect to the bidding or the Sale. 

9. The Auction will be conducted openly. 

10. Bidding at the Auction will be transcribed or videotaped. 
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11. The Sale Hearing shall be held before this Court on December 5, 2012 at 

10:00 a.m. (prevailing Eastern Time), or as soon thereafter as counsel and interested parties may 

be heard. 

12. On or before three (3) business days after entry of this Bidding Procedures 

Order, or as soon thereafter as such parties can be identified, the Debtors will cause (a) a notice 

in substantially the form annexed as Exhibit D hereto (the “Notice of Auction and Sale 

Hearing”); and (b) a copy of the Bidding Procedures Order to be sent by first-class mail postage 

prepaid, to the following:  (i) counsel to the Stalking Horse Purchaser, DLA Piper LLP (US), 

Attn: Richard A. Chesley, 203 N. LaSalle St., Suite 1900, Chicago, Illinois 60601; (ii) the Office 

of the United States Trustee; (iii)  counsel for any statutory committee in these cases, if and when 

appointed; (iv) each of the Debtors’ prepetition secured lenders; (v) each of the Debtors’ 

postpetition lenders; (vi) all taxing authorities and other governmental agencies having 

jurisdiction over any of the Purchased Assets, including the Internal Revenue Service; (vii) all 

parties that have requested or that are required to receive special notice pursuant to Bankruptcy 

Rule 2002; (viii) all Persons known or reasonably believed to have asserted any lien, claim, 

encumbrance, right of first refusal, or other  Interest in or upon any of the Purchased Assets; (ix) 

the non-debtor parties to the Executory Contracts and Unexpired Leases and any parties who are 

known to claim interests therein; (x) all Persons known or reasonably believed to have expressed 

an interest in acquiring some or all of the Purchased Assets within the last four months; (xi) the 

Attorneys General in the States where the Purchased Assets are located; (xii) the United States 

Environmental Protection Agency; and (xiii) any applicable state environmental agency.5  In 

                                                 

5   The Notice of Auction and Sale Hearing will direct parties to contact the Debtors’ counsel for more information 
and will provide that any party in interest that wishes to obtain a copy of any related document, subject to any 
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addition to the foregoing, (a) electronic notification of this Motion, the Bidding Procedures 

Order and the Notice of Auction and Sale Hearing also will be posted on:  (i) the Court’s 

electronic case filing (ECF) website, http://ecf.ilnb.uscourts.gov; and (ii) any case management 

website maintained by Epiq Systems, Inc., proposed noticing and claims agent for the Debtors; 

and (b) on or before three (3) business days after entry of the Bidding Procedures Order, the 

Debtors will:  (i) serve the Notice of Auction and Sale Hearing on all known creditors of the 

Debtors; and (ii) subject to applicable submission deadlines, publish an abbreviated version of 

the Notice of Auction and Sale Hearing once in one or more publications the Debtors deem 

appropriate, including but not limited to The Wall Street Journal (national edition). 

13. On or before three (3) business days after the entry of the Bidding 

Procedures Order, the Debtors shall serve by first class mail or hand delivery, a notice of 

potential assumption, assignment and/or transfer of the Executory Contracts and Unexpired 

Leases (substantially in the form attached to the Motion as Exhibit D the “Notice of Assumption 

and Assignment”) on all non-debtor parties to the Executory Contracts and Unexpired Leases.  

The Notice of Assumption and Assignment shall identify the calculation of the cure amounts that 

the Debtors believe must be paid to cure all prepetition defaults under the Executory Contracts 

and Unexpired Leases (the “Cure Amounts”).  In addition, if the Debtors identify additional 

executory contracts or unexpired leases that might be assumed by the Debtors and assigned to 

the Successful Bidder not set forth in the original Notice of Assumption and Assignment, the 

Debtor shall promptly send a supplemental notice (a “Supplemental Notice of Assumption and 

Assignment”) to the applicable counterparties to such additional executory contracts and 

unexpired leases. 

                                                                                                                                                             
necessary confidentiality agreement, may make a request in writing as specified in the Notice of Auction and 
Sale Hearing. 
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14. Unless the non-debtor party to an Executory Contract or Unexpired Lease 

files an objection (the “Cure Amount/Assignment Objection”) to (a) their scheduled Cure 

Amount and/or (b) to the proposed assumption, assignment and/or transfer of such Executory 

Contract or Unexpired Lease by the later of (i) 5:00 p.m. (prevailing Eastern Time) on the date 

that is three (3) business days prior to the Bid Deadline or (ii) ten (10) days after service of the 

relevant Supplemental Notice of Assumption and Assignment (such later date, the 

“Cure/Assignment Objection Deadline”) and serves a copy of the Cure Amount/Assignment 

Objection so as to be received no later than the Cure/Assignment Objection Deadline on the 

same day by: (i) counsel to the Debtors, Proskauer Rose LLP, 70 W. Madison St., Suite 3800, 

Chicago, Illinois 60602, Attn: Mark K. Thomas, and Peter J. Young; (ii) counsel to the Stalking 

Horse Purchaser, DLA Piper LLP (US), Attn: Richard A. Chesley, 203 N. Lasalle St., Suite 

1900, Chicago, Illinois 60601; and (iii) the office of the United States Trustee (Region 2), 33 

Whitehall Street, 21st Floor, New York, NY 10004 (collectively, the “Notice Parties”); then such 

non-debtor party (i) will be forever barred from objecting to the Cure Amount and from asserting 

any additional cure or other amounts with respect to such Executory Contract and Unexpired 

Lease and the Debtors shall be entitled to rely solely upon the Cure Amount, and (ii) if the 

Executory Contract or Unexpired Lease was identified as a Purchased Asset by the Successful 

Bidder and/or Back-Up Bidder, will be deemed to have consented to the assumption, assignment 

and/or transfer of such Executory Contract and Unexpired Lease and will be forever barred and 

estopped from asserting or claiming against the Debtors, the Successful Bidder and/or the Back-

Up Bidder, or any other assignee of the relevant Executory Contract or Unexpired Lease that any 

additional amounts are due or defaults exist, or conditions to assumption, assignment and/or 

transfer must be satisfied, under such Executory Contract or Unexpired Lease.  Notwithstanding 

12-14300-alg    Doc 21    Filed 10/21/12    Entered 10/21/12 23:28:07    Main Document   
   Pg 132 of 189



 

 9  
8871/36170-015 current/32683992v5 

the foregoing, as provided below, each non-debtor party shall retain the right to object to the 

assumption, assignment or transfer of its Executory Contract and Unexpired Lease, based solely 

on the issue of whether the Successful Bidder or Back-Up Bidder can provide adequate 

assurance of future performance as required by Section 362 of the Bankruptcy Code. 

15. If an objection challenges a Cure Amount, the objection must set forth the 

cure amount being claimed by the objecting party (the “Claimed Cure Amount”) with 

appropriate documentation in support thereof.  Upon receipt of a Cure Amount/Assignment 

Objection, the Debtors are authorized, but not directed, to resolve any Cure Amount/Assignment 

Objection by mutual agreement with the objecting counterparty to any Executory Contract or 

Unexpired Lease without further order of the Court.  In the event that the Debtors and any 

objecting party are unable to consensually resolve any Cure Amount/Assignment Objection no 

later than three (3) business days prior to the Sale Hearing, the Court will resolve any such Cure 

Amount/Assignment Objection at the Sale Hearing.   

16. The Debtors, the Successful Bidder or the Back-Up Bidder, as the case 

may be, may determine to exclude any Executory Contract or Unexpired Lease from the list of 

Purchased Assets no later than one (1) business day prior to the Sale Hearing, or, if the Court 

determines at any hearing on a Cure Amount/Assignment Objection that the applicable cure 

amount for such contract is greater than the Cure Amount proposed by the Debtors, no later than 

five (5) business days following such hearing.  The non-debtor party or parties to any such 

excluded contract or lease will be notified of such exclusion by written notice mailed within two 

(2) business days of such determination. 

17. Within two (2) days after the conclusion of the Auction for the Purchased 

Assets, the Debtors will serve a notice identifying the Successful Bidder and Back-Up Bidder to 
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the non-debtor parties to the Executory Contracts and Unexpired Leases that have been identified 

in such Successful Bid and Back-Up Bid.  The non-debtor parties to the Executory Contracts and 

Unexpired Leases will have until one (1) day prior to the Sale Hearing (the “Adequate Assurance 

Objection Deadline”) to object to the assumption, assignment and/or transfer of such Executory 

Contract or Unexpired Lease solely on the issue of whether the Successful Bidder can provide 

adequate assurance of future performance as required by section 365 of the Bankruptcy Code.  

18. Objections to the sale of the Purchased Assets, or the relief requested in 

the Motion must:  (a) be in writing; (b) comply with the Bankruptcy Rules and the Local Rules; 

(c) be filed with the clerk of the Bankruptcy Court for the Southern District of New York, One 

Bowling Green, New York, NY 10004, on or before five (5) business days prior to the Sale 

Hearing, or such later date and time as the Debtors may agree; and (d) be served so as to be 

received no later than 5:00 p.m. (prevailing Eastern Time) on the same day, upon the Notice 

Parties.  All objections must state with specificity the nature of such objection and will be heard 

by the Court at the Sale Hearing. 

19. The Notice of Auction and Sale Hearing and the Notice of Assumption 

and Assignment to be issued in connection with the proposed sales of the Purchased Assets, 

substantially in the forms annexed to the Motion as Exhibit D and Exhibit E, respectively, are 

approved.   

20. The Sale Hearing may be adjourned, from time to time, without further 

notice to creditors or other parties in interest other than by announcement of said adjournment 

before this Court or on this Court’s calendar on the date scheduled for said hearing. 

21. Except as otherwise provided in this Bidding Procedures Order, the 

Debtors further reserve the right as they may reasonably determine to be in the best interests of 
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their estates, subject to conformity with the Bidding Procedures, to:  (a) determine which bidders 

are Qualified Bidders; (b) determine which bids are Qualified Bids; (c) determine which 

Qualified Bid is the highest or otherwise best proposal and which is the next highest or otherwise 

best proposal; (d) reject any bid that is (i) inadequate or insufficient, (ii) not in conformity with 

the requirements of the Bidding Procedures or the requirements of the Bankruptcy Code, or  

(iii) contrary to the best interests of the Debtors and their estates; (e) remove some of the 

Purchased Assets from the Auction; (f) waive terms and conditions set forth herein with respect 

to all potential bidders; (g) impose additional terms and conditions with respect to all potential 

bidders; (h) extend the deadlines set forth herein; (i) adjourn or cancel the Auction and/or Sale 

Hearing without further notice; and (j) modify the Bidding Procedures as the Debtors may 

determine to be in the best interest of their estates or to withdraw the Motion at any time with or 

without prejudice. 

22. The stays provided for in Bankruptcy Rules 6004(h) and 6006(d) are 

waived and this Bidding Procedures Order shall be effective immediately upon its entry. 

23. This Court shall retain jurisdiction over any matters related to or arising 

from the implementation of this Order. 

 

 

Dated:  _________________, 2012  
New York, New York United States Bankruptcy Judge 
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Schedule 1 to Bid Procedures Order 

[Bid Procedures]
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 
 
HMX ACQUISITION CORP., et al.,1 
 

            Debtors. 

) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 12-14300 (ALG) 
 
(Joint Administration Requested) 

 
BIDDING PROCEDURES 

 
By motion dated October 21, 2012 (the “Motion”),2 the above-captioned debtors 

and debtors in possession (collectively, the “Debtors”) sought approval of, among other things, 
the procedures through which they will conduct the sale (collectively, the “Sale”) of substantially 
all of the assets of the Debtors (collectively, the “Purchased Assets”). 

On November [___], 2012, the United States Bankruptcy Court for the Southern 
District of New York (the “Court”) entered an order (the “Bidding Procedures Order”), which, 
among other things, authorized the Debtors to conduct the Sale of the Purchased Assets through 
the process and procedures set forth below (the “Bidding Procedures”).  The Debtors reserve the 
right to modify the Bidding Procedures, provided that any such modification shall not be 
inconsistent with the Motion or the Bidding Procedures Order. 

The Sale will be subject to competitive bidding as set forth herein and approval of 
the Court pursuant to sections 105, 363 and 365 of chapter 11 of title 11 of the United States 
Code (the “Bankruptcy Code”). 

 
Assets to Be Sold 
 

The Debtors’ business is comprised of substantially all of the Debtors’ operating assets 
and its intellectual property, along with certain executory contracts.  The Debtors are offering to 
sell the Assets, together or separately, to one of more bidders.  The Debtors shall consider bids 
for either all or part of the Assets. 
 
Participation Requirements 
 

In order to participate in the sale and bidding process or otherwise be considered for any 
purpose hereunder, a person interested in some or all of the Purchased Assets (a “Potential 
Bidder”) must first deliver the following materials to the Debtors and their counsel: 

 
                                                 
1
  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, to the extent applicable, are:  HMX Acquisition Corp. (9861); HMX Poland Sp. z o. o.; HMX, LLC (8971); 
Quartet Real Estate, LLC (8973); and HMX, DTC Co. (0162).   

2   Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion. 
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b. an executed confidentiality agreement in form and substance satisfactory to the 
Debtors and their counsel; and 

 
c. the most current audited and latest unaudited financial statements (collectively, 

the “Financials”) of the Potential Bidder, or, if the Potential Bidder is an entity formed 
for the purpose of a sale transaction, (x) Financials of the equity holder(s) of the 
Potential Bidder or such other form of financial disclosure as is acceptable to the 
Debtors that demonstrates the Potential Bidder’s financial ability to consummate a 
competing sale transaction and (y) a written commitment acceptable to the Debtors of 
the equity holder(s) of the Potential Bidder to be responsible for the Potential Bidder’s 
obligations in connection with a sale transaction (including being bound by the terms 
and conditions of the Bidding Procedures); provided that if a Potential Bidder is unable 
to provide Financials, the Debtors may accept such other information sufficient to 
demonstrate to the Debtors’ reasonable satisfaction that such Potential Bidder has the 
financial wherewithal to consummate a sale transaction.  A person meeting the 
requirements set forth in this paragraph shall be considered a “Qualified Bidder.”  

 

Qualified Bid  
 

The Debtors shall determine, after consultation with the Prepetition Secured Lenders, 
whether a bid qualifies as a “Qualified Bid.”  To constitute a Qualified Bid, a bid must be a 
written irrevocable offer from a Qualified Bidder and: 

 
a. include a cover letter identifying whether the Qualified Bidder is interested in 
purchasing some or all of the Purchased Assets.  If the Qualified Bidder is submitting a 
bid only with respect to certain Assets, such cover letter must identify which Assets the 
Qualified Bidder is seeking to purchase, whether the Assets are being purchased subject 
to existing licenses or not,  and whether or not such bid is contingent on purchasing all of 
the identified Assets;    
 
b. state that the Qualified Bidder offers to consummate the sale pursuant to an 
executed Purchase Agreement (the “Purchase Agreement”).  If any bid is conditioned on 
the assumption and assignment of executory contracts and/or unexpired leases, then such 
potential bidder shall be required to provide evidence of its ability to provide adequate  
assurance of future performance of such contracts or leases along with the bid; 
 
c. contain a list of the Debtors’ executory contracts and unexpired leases with 
respect to which the bidder seeks assignment from the Debtors; 
 
d. confirm that the offer shall remain open and irrevocable as provided below; 
 
e. enclose a clean signed copy of the proposed Purchase Agreement and a blacklined 
copy reflecting changes to the Stalking Horse Purchase Agreement; 
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f. be accompanied with a certified or bank check or wire transfer in an amount equal 
to ten percent (10%) of the proposed cash purchase price set forth in the bid as a 
minimum good faith deposit plus the Breakup Fee and the Expense Reimbursement ( the 
“Minimum Deposit”), which Minimum Deposit shall be used to fund a portion of the 
purchase price provided for in the bid; 
 
g. provide that such bidder’s offer is terminable only in accordance with its terms as 
agreed to by the Debtors and otherwise irrevocable until (i) the closing of the purchase of 
the assets if such bidder is the Successful Bidder (as defined below) and (ii) for two (2) 
business days after the earlier of the closing of the sale transaction with the Successful 
Bidder or the termination of the Successful Bid, if such bidder is designated the Back-Up 
Bidder (as defined below) at the conclusion of the Auction; 

 

h. not be conditioned on obtaining financing or the outcome of any due diligence of 
any kind by the Qualified Bidder; 
 
i. not request or entitle the Qualified Bidder to any break-up fee, expense 
reimbursement or similar type of payment; 
 
j. fully disclose the identity of each entity that will be bidding for the Purchased 
Assets or otherwise participating in connection with such bid, and the complete terms of 
any such participation; and,  
 
k. identify with particularity each and every condition to closing, all of which must 
be set forth in the Purchase Agreement. 

 

Bid Deadline and Submission   
 

Bids must be received electronically, with hard copies sent by overnight delivery, no later 
than 5:00 p.m. (prevailing Eastern Time) on November 28, 2012 (the “Bid Deadline”) by 
delivery to: (i) counsel to the Debtors, Proskauer Rose LLP, 70 W. Madison St., Suite 3800, 
Chicago, Illinois 60602, Attn: Mark K. Thomas and Peter J. Young; (ii) counsel for the Dip 
Lender, Jeffrey M. Wolf, Greenberg Traurig, LLP, One International Place, Boston, MA 02110; 
(iii) counsel to the Unsecured Creditors’ Committee; and (iv) the Debtors’ Investment Banker, 
William Blair & Company, Attn: Geoffrey Richards and Sherri Toub, 222 W. Adams Street, 
Chicago, IL 60606.  After the Bid Deadline and before the Auction, each Qualified Bidder that 
submits a Qualified Bid will be provided with a copy of any other Qualified Bid(s). 
 
Auction 
 

If more than one Qualified Bid by a Qualified Bidder is received by the Bid Deadline, an 
auction (the “Auction”) with respect to a sale of the Purchased Asset shall take place on 
December 3, 2012 at 10:00 a.m. (prevailing Eastern Time) at the offices of Proskauer Rose LLP, 
11 Times Square, New York, NY 10036-8299, or at such other place and time as the Debtors 
shall notify all Qualified Bidders, any statutory committee appointed in these cases, and other 
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invitees.  If, however, no such Qualified Bids are received by the Bid Deadline, then the Auction 
will not be held 
 
Auction Rules 
 

Only Qualified Bidders who have submitted a Qualified Bid and their authorized 
representatives will be eligible to attend and participate at the Auction.  At the Auction, only 
Qualified Bidders who have submitted a Qualified Bid will be permitted to increase their bids.  
The bidding at the Auction shall start at the purchase price stated in the highest or otherwise best 
Qualified Bid (or combination of Qualified Bids) as disclosed to all Qualified Bidders prior to 
commencement of the Auction (the “Starting Qualified Bid”), and then continue in minimum 
increments to be announced at the Auction (the “Overbid Increment”).  The Debtors shall not 
consider any subsequent bid in the Auction unless any bid after the Starting Qualified Bid 
exceeds the previous highest bid by at least the Overbid Increment; provided, however, that in 
the event the Debtors select a combination of Qualified Bids to serve as the Starting Qualified 
Bid, the Debtors reserve the right to determine an appropriate Overbid Increment for each group 
of assets comprising the combination Qualified Bid.  During the course of the Auction, the 
Debtors shall inform each participant which Qualified Bid(s) reflects, in the Debtors’ view, after 
consultation with the Prepetition Secured Lenders, the highest or otherwise best offer or 
combination of offers for the Purchased Assets. 
 
Adjournment of Auction 
 

The Auction may be adjourned as the Debtors deem appropriate.  Reasonable notice of 
such adjournment and the time and place for the resumption of the Auction shall be given to all 
Qualified Bidders that have submitted a Qualified Bid and counsel to any statutory committee 
appointed in this case.  The Auction rules may be modified by the Debtors prior to, at, or during 
the Auction. 

Each Qualified Bidder participating at the Auction will be required to confirm that it has 
not engaged in any collusion with respect to the bidding or the Sale. 

Bidding at the Auction will be transcribed or videotaped. 
 
Other Terms 
 

All Qualified Bids, the Auction, and the Bidding Procedures are subject to such 
additional terms and conditions as are announced by the Debtors, after consultation with the 
Prepetition Secured Lenders, and are not inconsistent with the Bid Procedures Order.  At the 
conclusion of the Auction, the Debtors shall announce the bid or combination of bids made 
pursuant to the Bid Procedures Order that represents, in the Debtors’ sole discretion, after 
consultation with the Prepetition Secured Lenders, the highest or otherwise best offer for the 
Purchased Assets (the “Successful Bid”).  Prior to the entry of the Sale Order, the Debtors shall 
announce the identity of the Qualified Bidder or combination of Qualified Bidders who 
submitted the Successful Bid at the Auction (the “Successful Bidder”) and announce their 
intention to either (i) pursue a transaction with the Successful Bidder, or (ii) not proceed with a 
sale to the Successful Bidder.  If an Auction is held, the Debtors shall be deemed to have 
accepted a Qualified Bid only when (i) such bid is declared the Successful Bid at the Auction, 
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(ii) definitive documentation has been executed in respect thereof, and (iii) the Court has 
approved the Sale to the Successful Bidder.  Such acceptance by the Debtors is conditioned upon 
approval by the Court of the Successful Bid and the entry of an order approving such Successful 
Bid. 
 
Irrevocability of Certain Bids 
 

The bid of the Qualified Bidder or combination of Qualified Bidders (the “Back-Up 
Bidder”) that submits the next highest or otherwise best bid or combination of bids (the “Back-
Up Bid”) shall be irrevocable until the earlier of:  (i) 30 days after entry of the Sale Order 
approving the Successful Bid; (ii) closing of the sale to the Successful Bidder or the Back-Up 
Bidder; and (iii) such date as the Debtors affirm in writing that the Debtors do not intend to 
proceed with a sale to the Successful Bidder.  Following the entry of the Sale Order, if the 
Successful Bidder fails to consummate the Sale because of a breach or failure to perform on the 
part of the Successful Bidder, the Back-Up Bid will be deemed to be the new Successful Bid, 
and the Debtors will be authorized, but not required, to consummate the Sale with the Back-Up 
Bidder, who shall be required to consummate the Sale, without further order of the Court.  In 
such case, the defaulting Successful Bidder’s Minimum Deposit shall be forfeited to the Debtors 
and the Debtors shall have the right to seek any and all other remedies and damages from the 
defaulting Successful Bidder. 
 
Sale Hearing  
 

The Court shall conduct a hearing to approve the sale of the Purchased Assets on or 
before December 5, 2012. 
 
Return of Deposit  
 

Except as otherwise provided in this paragraph with respect to any Successful Bid and 
any Back-Up Bid, the Minimum Deposits of all Qualified Bidders that submitted such a deposit 
under the Bidding Procedures shall be returned upon or within five (5) business days after the 
conclusion of the Auction.  The Minimum Deposit of the Successful Bidder shall be held until 
the closing of the Sale of the Purchased Assets and applied in accordance with the Successful 
Bid.  The Minimum Deposit of the Back-Up Bidder shall be returned upon or within the earlier 
of 30 days after the date of entry of the Sale Order (the “Outside Back-Up Date”) or the closing 
of the Sale of the Purchased Assets to the Successful Bidder. 
 
Failure to Close 
 

If the Successful Bidder fails to consummate the transaction in accordance with the terms 
of the purchase agreement executed by the Successful Bidder by the closing date contemplated in 
the purchase agreement agreed to by the parties for any reason, the Debtors shall:  (i) retain the 
Successful Bidder’s Minimum Deposit; (ii) maintain the right to pursue all available remedies, 
whether legal or equitable; and (iii) be free to consummate the proposed transaction with the 
Back-Up Bidder at the highest price bid by the Back-Up Bidder at the Auction, without the need 
for an additional hearing or Order of the Court. 
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Reservation of Rights 
 

Except as otherwise provided in the Bid Procedures Order, the Debtors reserve the right 
as they may reasonably determine to be in the best interests of their estates, subject to conformity 
with the Bidding Procedures, to:  (i) determine which bidders are Qualified Bidders; (ii) 
determine which bids are Qualified Bids; (iii) determine which Qualified Bid or combination of 
Qualified Bids is the highest or otherwise best proposal and which is the next highest or 
otherwise best proposal; (iv) reject any bid that is (a) inadequate or insufficient, (b) not in 
conformity with the requirements of the Bidding Procedures or the requirements of the 
Bankruptcy Code or (c) contrary to the best interests of the Debtors and their estates; (v) remove 
some of the Purchased Assets from the Auction; (vi) waive terms and conditions set forth herein 
with respect to all potential bidders; (vii) impose additional terms and conditions with respect to 
all potential bidders; (viii) extend the deadlines set forth herein; (ix) adjourn or cancel the 
Auction and/or Sale Hearing without further notice; and (x) modify the Bidding Procedures or 
the Auction rules, as the Debtors may determine to be in the best interests of their estate, or 
withdraw the Motion at any time with or without prejudice. 
 
Expenses 

Any bidders presenting bids shall bear their own expenses in connection with the 
proposed sale, whether or not such sale is ultimately approved, in accordance with the terms of 
the purchase agreement. 
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Exhibit A to Debtors’ Motion 

[Stalking Horse Purchase Agreement]
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Exhibit C to Debtors’ Motion 

[Sale Order]
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 
 
HMX ACQUISITION CORP., et al.,14 
 

            Debtors. 

) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 12-14300 (ALG) 
 
(Joint Administration Requested) 

 
ORDER AUTHORIZING AND APPROVING THE SALE OF SUBSTANTIALLY ALL 

OF THE DEBTORS’ ASSETS FREE AND CLEAR OF ALL CLAIMS AND 
INTERESTS, AND (B) AUTHORIZING THE ASSUMPTION AND ASSIGNMENT OF  

CERTAIN EXECUTORY CONTRACTS 
 

Upon consideration of the motion dated October 21, 2012 [Docket No.    ] (the 

“Motion”)15 of the debtors and debtors-in-possession in the above-captioned case (the 

“Debtors”), pursuant to sections 105(a), 363, and 365 of title 11 of the United States 

Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”), Rules 2002, 6004, 6006 and 

9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), rule 9013-

1(a) of the Local Rules for the United States Bankruptcy Court for the Southern District 

of New York (the “Local Rules”), and for entry of orders: (a)(i) authorizing the Debtors 

to enter into that certain Asset Purchase Agreement dated as of October 17, 2012 with 

Authentic Brands Group, LLC (the “Stalking Horse Purchaser”) for the sale of 

substantially all assets of the Debtors as a “stalking horse” agreement (the “Stalking 

Horse Purchase Agreement”), (b) approving the bidding procedures and a break-up fee, 

including granting administrative expense status to the break-up fee, (c) approving the 

                                                 
14

  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, to the extent applicable, are:  HMX Acquisition Corp. (9861); HMX Poland Sp. z o. 
o.; HMX, LLC (8971); Quartet Real Estate, LLC (8973); and HMX, DTC Co. (0162).   

15 
Capitalized terms used and not otherwise defined herein shall have the meaning ascribed to them in the 

APAs. 
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form and manner of notice of an auction (defined below), and (d) setting the time, date 

and place for a hearing (the “Sale Hearing”) after the conclusion of the auction, (e) 

authorizing the Debtors to file certain documents under seal; (b)(i) authorizing and 

approving the sale of substantially all of the Debtors’ assets free and clear of all liens, 

claims, encumbrances and other interests, pursuant to section 363 of the Bankruptcy 

Code, (ii) approving the assumption and assignment of certain executory contracts; and 

(c) granting related relief (the “Motion”); the Debtors having conducted an auction for 

the sale of substantially all of their assets (the “Purchased Assets”) on December 3, 2012 

at 10:00 a.m. (prevailing Eastern Time) (the “Auction”); the bidders identified on Exhibit 

A-1 hereto (collectively, the “Purchasers”) having submitted the highest or otherwise best 

offers for the respective assets listed on Exhibit A-1; the back-up bidders listed on 

Exhibit A-2 hereto (collectively , the “Back-Up Bidders”) having submitted the second 

highest offers for the respective assets listed on Exhibit A-2; the Court having conducted 

the Sale Hearing on [____________], to consider the approval of the Sale and related 

transactions pursuant to the terms of the Asset Purchase Agreements (the “APAs”), 

substantially in the form annexed to this Sale Order (as defined below) as Group Exhibit 

B, between the Debtors and the respective Purchasers;16 and all parties in interest having 

been heard, or having had the opportunity to be heard, regarding the approval of the 

Motions and the transactions contemplated thereby; and the Court having reviewed and 

considered the Motions and any objections thereto, and the arguments of counsel and 

                                                 

16  In certain cases, a Purchaser is also a Back-Up Bidder with respect to certain other Purchased Assets.  
In other cases, the Back-Up Bidder is not a Purchaser of any other Purchased Assets.  The APAs among the 
Debtors and any Back-Up Bidder that is not also a Purchaser are not attached hereto.  Based on 
representations of counsel at the Sale Hearing, the forms of such Back-Up Bidder APAs do not differ 
materially from any of the forms of the APAs attached hereto as Group Exhibit B. 
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evidence adduced related thereto; and upon the record of the Sale Hearing and the full 

record of this case, including the record established at the Auction and filed on the docket 

in these chapter 11 cases as Docket Nos. [     ] (the “Auction Transcript”); and it 

appearing that the relief requested in the Motions is in the best interests of the Debtors, 

their creditors and estates and other parties in interest; and after due deliberation thereon; 

and good and sufficient cause appearing therefor, it is hereby: 

FOUND AND DETERMINED THAT: 

A. The findings and conclusions set forth herein constitute the Court’s 

findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, made 

applicable to this proceeding pursuant to Bankruptcy Rule 9014. 

B. This Court has jurisdiction over the Motion and the transactions 

contemplated by the APAs pursuant to 28 U.S.C. §§ 157 and 1334, and this matter is a 

core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (N) and (O).  Venue in this 

District is proper under 28 U.S.C. §§ 1408 and 1409. 

C. Good and sufficient notice of the Motion and the relief sought 

therein has been given to all interested persons and entities. 

D. A sound business purpose justifies the Sale of the Purchased 

Assets outside of the ordinary course of business. 

E. An Order (this “Bidding Procedures Order”): (i) authorizing the 

Debtors to enter into the Stalking Horse Purchase Agreement, (ii) approving the Bidding 

Procedures; (iii) approving the notice establishing the dates, times, and locations of the 

deadline to bid on the Purchased Assets, the auction of the Purchased Assets and the sale 

hearing for the Purchased Assets pursuant to the dates proposed in the Bidding 
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Procedures Order, subject to the Court’s availability; (iv) approving the notice of the 

Debtors’ intent to assume, assign and/or transfer to the Successful Bidder or Back-Up 

Bidder, the contracts, commitments, leases, licenses, permits, purchase orders, and any 

other executory contracts and unexpired leases and the corresponding cure amounts 

required to be paid in connection with such assumption, assignment and/or transfer; and 

(v) authorizing the Debtors to file certain documents under seal; and (vi) granting related 

relief was entered on [      ] [Docket No. ], approving, among other things, the bidding 

procedures (the “Bidding Procedures”) attached thereto as Schedule 1.  The Bidding 

Procedures Order, among other things, established procedures for submitting bids on the 

Purchased Assets, set November 28, 2012 as the deadline for submitting bids, set         

December 3, 2012 as the auction date, and set a hearing to approve the sale to successful 

bidders on December 5, 2012. 

F. On [______] 2012, in accordance with the Bidding Procedures 

Order, the Debtors served a Notice of Potential Assumption and Assignment of Leases 

and Executory Contracts on counterparties to certain executory contracts and unexpired 

leases of non-residential real property [see Docket No. ], notifying such parties of the 

entry of the Bidding Procedures Order, the potential assumption and assignment of their 

contracts and leases with the Debtors in connection with the Sale, and the amounts, if 

any, the Debtors would have to pay to cure any then existing defaults (the “Cure Costs”).  

On [____], 2012, the Debtors served a Supplemental Notice on additional counterparties 

subsequently identified by the Debtors [Docket No. ].  The Debtors did not receive any 

objection from any counterparty to the cure amounts set forth in these Notices. 
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G. The Debtors provided sufficient notice of the entry of the Bidding 

Procedures Order and Notice of Auction to all parties in interest in these cases, as set 

forth in the affidavits of service at Docket Nos. [      ].  The Debtors also published the 

Notice of Auction in the Wall Street Journal, National Edition on [______], 2012 [see 

Docket No. ].  The Debtors have not received any objection or similar notice of any 

request by a lessee or sublessee seeking adequate protection of any right to possession of 

any portion of the Purchased Assets. 

H. On December 3, 2012, the Debtors conducted the Auction.  As set 

forth in the Auction Transcript, all of the Purchased Assets were subject to extensive 

competitive bidding from unaffiliated third party bidders.  The highest or otherwise best 

bids for each of the Purchased Assets offered at the Auction are listed on Exhibit A-1 

hereto.  The second highest or otherwise second best bids for the Purchased Assets 

offered at the Auction are listed on Exhibit A-2 hereto. 

I. On [_________], in accordance with the Bidding Procedures 

Order, the Debtors filed a Notice of Assumption and Assignment of Executory Contracts 

and Leases [Docket No. ] with respect to all executory contracts and unexpired leases of 

non-residential real property that any of the Purchasers included as “Assumed Contracts” 

as part of their purchase of the Purchased Assets in accordance with their respective 

APAs, identifying the proposed assignee and Cure Costs for each.  On [_____], 2012, in 

accordance with the Bidding Procedures Order, the Debtors filed a Supplemental Notice 

of Assumption and Assignment of Executory Contracts and Leases  (Back-Up Bidders) 

[Docket No. ] with respect to all executory contracts and unexpired leases of non-

residential real property that any of the Back-Up Bidders included as “Assumed 
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Contracts” as part of their purchase of the Purchased Assets in accordance with their 

respective APAs, identifying the proposed assignee and Cure Costs for each.  The 

“Assumed Contracts” identified by both the Purchasers and the Back-Up Bidders are 

collectively referred to herein as the “Assigned Contracts”.  The Debtors have not 

received any objection to the assignment of the Assigned Contracts or the Cure Costs, or 

any requests for further assurance of future performance by the proposed assignees.  A 

list of the Assigned Contracts to be assigned to the Purchasers and a separate list of the 

Assigned Contracts to be assigned to the Back-Up Bidders, as needed, along with the 

Cure Costs for each (collectively, the “Assigned Contract Schedule”) is attached hereto 

as Exhibit C-1 (for Purchasers) and Exhibit C-2 (for Back-Up Bidders).  Other than any 

Assigned Contracts, the Purchased Assets do not include any property subject to leases or 

contracts between either of the Debtors or their affiliates and any third party, including, 

without limitation, [                ]. 

J. The consideration to be provided by each of the Purchasers or, as 

needed, the Back-Up Bidders:  (i) is fair and reasonable; (ii) is the highest or otherwise 

best offer for the respective Purchased Assets identified in each APA; and (iii) constitutes 

reasonably equivalent value and fair consideration under the Bankruptcy Code and the 

Uniform Fraudulent Conveyance Act (7A part II, U.L.A. 2 (1999)) or the Uniform 

Fraudulent Transfer Act (7A part II, U.L.A. 66 (1999)) or any similar laws of any state or 

other jurisdiction whose law is applicable to the contemplated transactions; and (v) will 

provide a greater recovery for the Debtors’ creditors and other interested parties than 

would be provided by any other practically available alternative.  In reaching this 

determination, the Court has taken into account both the consideration to be realized 
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directly by the Debtors, including the assumption of claims against the Debtors’ estate, 

and the indirect benefits of such Sale for the Debtors’ vendors and suppliers and the 

public served, directly and indirectly, by the Debtors’ business. 

K. Consummation of the Sale contemplated by the Purchasers’ APAs 

will provide the highest and otherwise best value for the Purchased Assets and is in the 

best interests of the Debtors, their creditors and estates.  The consideration to be paid by 

the Back-Up Bidders, if any of the Purchasers do not close in accordance with their 

respective APAs, will provide the highest or otherwise best value for the Purchases 

Assets in the absence of a closing with the respective Purchasers. 

L. Entry into the APAs and consummation of the transactions 

contemplated thereby constitute the exercise of the Debtors’ sound business judgment 

and fiduciary duties and such acts are in the best interests of the Debtors, their creditors 

and estates. 

M. The transactions contemplated by the APAs are undertaken by the 

Debtors and each of the Purchasers (or, as needed, the Back-Up Bidders) at arms’ length, 

without collusion and in good faith within the meaning of section 363(m) of the 

Bankruptcy Code.  Each of the Purchasers and the Back-Up Bidders is a good faith 

purchaser under section 363(m) of the Bankruptcy Code and as such, is entitled to all of 

the protections afforded thereby and otherwise has proceeded in good faith in all respects 

in connection with this proceeding in that:  (a) each Purchaser and Back-Up Bidder 

recognized that the Debtors were free to deal with any other party interested in acquiring 

the Purchased Assets; (b) none of the Purchasers or Back-Up Bidders any way induced or 

caused the chapter 11 filing of the Debtors; (c) based on the Auction Transcript, each 
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Purchaser made the highest or otherwise best bid for its respective Purchased Assets after 

extensive competitive bidding with other arms’-length bidders, and each Back-Up Bidder 

made the second highest or otherwise second best bid for its respective Purchased Assets 

after extensive competitive bidding with other arms’-length bidders; and (d) the 

negotiation and execution of the APAs and any other agreements or instruments related 

thereto was in good faith and an arms’ length transaction between each Purchaser or 

Back-Up Bidder and the Debtors. 

N. The Debtors, the Purchasers and the Back-Up Bidders have not 

engaged in any conduct that would permit the APAs or the Sale to be avoided under 

section 363(n) of the Bankruptcy Code. 

O. The APAs were not entered into for the purpose of hindering, 

delaying or defrauding creditors under the Bankruptcy Code or under the laws of the 

United States, any state, territory, possession or the District of Columbia. 

P. None of the Purchasers or Back-Up Bidders are “insiders” of the 

Debtors, as that term is defined in section 101(31) of the Bankruptcy Code. 

Q. The Debtors are the sole and lawful owner of the Purchased 

Assets, and hold good title thereto, immediately prior to the Closing.  Except as permitted 

under the express terms of the APAs, the consummation of the Sale pursuant to the APAs 

will be a legal, valid and effective Sale of the Purchased Assets and will vest each 

Purchaser (and its designees or assignees, as applicable) with all right, title, and interest 

of the Debtors and their bankruptcy estates in and to the Purchased Assets subject to its 

respective APA free and clear of all Liens, Claims, encumbrances, interests, leaseholds 

and possessory rights (other than with respect to Assigned Contracts), including, without 
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limitation, any such Liens, Claims, encumbrances and interests (i) that purport to give to 

any party a right or option to effect any forfeiture, modification, right of first refusal, or 

termination of Debtors, Debtors’ estate or such Purchaser’s interest in such Purchased 

Assets, or any similar rights, or (ii) relating to taxes or any other liabilities, arising under 

or out of, in connection with, or in any way relating to, the Purchased Assets, Debtors, 

Debtors’ estate, or their respective operations or activities prior to the Closing Date.  

Without limiting the generality, none of the Purchasers or the Back-Up Bidders shall 

have any liability as a successor to the Debtors for any tax or other obligations of the 

Debtors to the New York Department of Revenue, including those arising pursuant to any 

bulk sales act. 

R. A Sale of the Purchased Assets other than free and clear of Liens, 

Claims, encumbrances, interests, leaseholds and possessory rights (other than with 

respect to Assigned Contracts) would be of substantially less benefit to and would 

adversely affect the Debtors’ bankruptcy estate.  The sale of the Purchased Assets outside 

of a plan of reorganization pursuant to the APAs neither impermissibly restructures the 

rights of the Debtors’ creditors nor impermissibly dictates the terms of a liquidating plan 

of reorganization for the Debtors.  The Sale does not constitute a sub rosa chapter 11 

plan. 

S. Based upon the representations of the Debtors, the Purchased 

Assets constitute property of the Debtors’ estate and title thereto is vested in the Debtors’ 

estates within the meaning of section 541(a) of the Bankruptcy Code.  Based upon the 

representations of the Debtors, the Debtors have all right, title and interest in, to and 
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under the Purchased Assets to transfer and convey the Purchased Assets as contemplated 

by the APAs. 

T. With respect to all parties asserting Liens, Claims, encumbrances 

and interests in, to, or against the Purchased Assets, the Sale complies with all the 

requirements of section 363(f) of the Bankruptcy Code.  With respect to each interest in 

the Purchased Assets:  (a) applicable non-bankruptcy law permits the sale free and clear 

of such interest (including any interest arising under section 365(h) of the Bankruptcy 

Code); (b) the holder of such interest consents to the Sale; (c) such interest is a Lien and 

the price at which such property is to be sold is greater than the aggregate value of all 

liens on the Purchased Assets; (d) such interest is in bona fide dispute; or (e) the holder of 

such interest could be compelled, in a legal or equitable proceeding, to accept a money 

satisfaction of such interest.  Specifically, the Debtors’ secured lenders and any other 

known creditors having Liens on the Purchased Assets have thoroughly reviewed the 

Debtors’ alternatives and have consented to the Sale pursuant to section 363(f) of the 

Bankruptcy Code. 

U. All parties with Liens, Claims, encumbrances, interests, leaseholds 

and possessory rights in or against the Purchased Assets identified to be sold under the 

APAs, if any, who did not object to the Motions and the relief requested therein, who did 

not request adequate protection of any possessory right, or who withdrew their objections 

to the Motions, are deemed to have consented pursuant to section 363(f)(2) of the 

Bankruptcy Code; and all parties with Liens, Claims, encumbrances and interests against 

the Purchased Assets who objected to the Motions, but who did not withdraw any such 

objection, can be compelled to accept a monetary satisfaction of their Liens, Claims, 

12-14300-alg    Doc 21    Filed 10/21/12    Entered 10/21/12 23:28:07    Main Document   
   Pg 154 of 189



 

 
 

8871/36170-015 current/32683992v5 

12 

encumbrances and interests within the meaning of section 363(f)(5) of the Bankruptcy 

Code, and in each case, are enjoined from taking any action against any of the 

Purchasers, their affiliates or any agent of the foregoing to recover any claim which such 

person or entity has solely against the Debtors, or any of its respective affiliates. 

V. Upon the consummation of the Sale of the Purchased Assets to the 

Purchasers or the Back-Up Bidders, (a) each Purchaser and Back-Up Bidder shall not be, 

as a result of the purchase of the Purchased Assets or otherwise, considered to have 

continued the business operations associated with the Purchased Assets without 

interruption or substantial change, and (b) substantial continuity in the operation of 

Debtors’ business before and after the purchase of the Purchased Assets shall not be 

considered to exist. 

W. By virtue of the APAs or otherwise, the Purchasers and the Back-

Up Bidders will not acquire any liabilities of the Debtors, other than the Assumed 

Liabilities as set forth in Section 2.4 of the APA.  

X. Without limiting the generality of the foregoing, other than the 

Assumed Liabilities, the Purchasers and the Back-Up Bidders would not have entered 

into the APAs and would not consummate the transactions contemplated thereby, thus 

adversely affecting the Debtors, their estates and creditors, if the Sale of the Purchased 

Assets and the assignment of the Assigned Contracts were not free and clear of all Liens, 

Claims, encumbrances, interests, leaseholds and possessory rights (other than with 

respect to Assigned Contracts) of any kind or nature whatsoever, other than the Assumed 

Liabilities, or if the Purchasers would or in the future could, be liable for any Liens, 

Claims, encumbrances and interests, other than the Assumed Liabilities. 

12-14300-alg    Doc 21    Filed 10/21/12    Entered 10/21/12 23:28:07    Main Document   
   Pg 155 of 189



 

 
 

8871/36170-015 current/32683992v5 

13 

Y. Good and sufficient notice of the possible transfer, assumption and 

assignment of the Assigned Contracts has been given to all non-Debtors parties to the 

Assigned Contracts and no other or further notice is required.  A reasonable opportunity 

to object or be heard has been offered to parties in interest. 

Z. The Assigned Contracts are valid and binding, in full force and 

effect, and enforceable in accordance with their terms. 

AA. The Cure Costs are deemed to be amounts necessary to “cure” 

(within the meaning of section 365(b)(1) of the Bankruptcy Code) all “defaults” (within 

the meaning of section 365(b) of the Bankruptcy Code) under such Assigned Contracts to 

the extent required by section 365 of the Bankruptcy Code. 

BB. The Purchasers and the Back-Up Bidders have demonstrated 

adequate assurance of future performance with respect to the Assigned Contracts 

pursuant to section 365(b)(1)(C) of the Bankruptcy Code. 

CC. The Assigned Contracts are assignable notwithstanding any 

provisions contained therein to the contrary.  Failure to object to the assumption and 

assignment of an Assigned Contract is deemed consent to the assumption and 

assignment. 

DD. The assumption and assignment of the Assigned Contracts as set 

forth in the APAs is integral to each of the APAs and is in the best interests of the 

Debtors, their creditors and estates and other parties-in-interest, and represents the 

exercise of sound and prudent business judgment by the Debtors. 

EE. The legal and factual bases set forth in the Motion and at the Sale 

Hearing establish just cause for the relief granted herein. 
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FF. Upon entry of this Sale Order, the Debtors shall have full power 

and authority to consummate the Sale contemplated by the APAs.  The APAs and the 

Sale have been duly and validly authorized by all necessary action of the Debtors and no 

shareholder vote, board resolution or other corporate action is required of the Debtors for 

the Debtors to consummate such Sale or the other transactions contemplated in the APA. 

GG. Cause has been shown as to why this Sale Order should not be 

subject to the stay provided by Bankruptcy Rules 6004 and 6006. 

HH. The entry of this Sale Order is in the best interests of the Debtors, 

their creditors and estates, and other parties in interest. 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED 
THAT: 

1. The Motions, the APAs, and the transactions contemplated thereby 

shall be, and hereby are, granted and approved in all respects as modified by this Sale 

Order. 

2. The Debtors are authorized and directed to close, consummate and 

comply with each of the APAs and all other agreements and documents related to and 

contemplated thereby (collectively, the “Sale Documents”), which Sale Documents 

hereby are authorized and approved in all respects and to execute such other documents 

and take such other actions as are necessary or appropriate to effectuate the APAs. 

3. All objections and responses to the Motions are hereby resolved in 

accordance with the terms of this Sale Order and as set forth in the record at the Sale 

Hearing.  To the extent such objections or responses were not otherwise overruled, 
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withdrawn, waived, settled or resolved, they, and all reservations of rights included 

therein, are hereby overruled and denied. 

4. Each Purchaser’s offer for its respective Purchased Assets, as 

embodied in its APA and listed on Exhibit A-1 hereto, is the highest or otherwise best 

offer for such Purchased Assets, and each offer is hereby approved. Each Back-Up 

Bidders’ offer for its respective Purchased Assets, as embodied in its APA and listed on 

Exhibit A-2 hereto, is the second highest or otherwise second best offer for such 

Purchased Assets, and each offer is hereby approved. 

5. Pursuant to sections 105(a) and 363(b) of the Bankruptcy Code, 

the Sale of the Purchased Assets by the Debtors to the Purchasers or, as needed, the 

Back-Up Bidders, and the transactions related thereto, upon the Closing under the APAs, 

are authorized and approved in all respects. 

6. Subject to the payment of the consideration provided for in the 

APAs to the Debtors by the Purchasers or the Back-Up Bidders pursuant to sections 363 

and 365(a) of the Bankruptcy Code, the Sale of the Purchased Assets by the Debtors to 

the Purchasers or the Back-Up Bidders shall constitute a legal, valid, and effective 

transfer of the Purchased Assets and shall vest each Purchaser or Back-Up Bidder with all 

right, title and interest of the Debtors in and to its respective Purchased Assets as set forth 

on Exhibit A free and clear of all Liens, Claims, encumbrances, interests, leaseholds and 

possessory rights pursuant to section 363(f) of the Bankruptcy Code, effective as of the 

closing of each transaction under each APA (each, a “Closing”). 
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7. To the greatest extent available under applicable law, each 

Purchaser or Back-Up Bidder shall be authorized, as of its respective Closing date, to 

operate under any license, permit, registration and governmental authorization or 

approval of the Debtors with respect to the Purchased Assets, and all such licenses, 

permits, registrations and governmental authorizations and approvals are deemed to have 

been, and hereby are, authorized to be transferred to the Purchaser as of the Closing Date.  

Pursuant to section 525 of the Bankruptcy Code, no governmental unit may revoke or 

suspend any permit or license relating to the operation of the Purchased Assets sold, 

transferred or conveyed to the Purchasers or the Back-Up Bidders on account of the filing 

or pendency of the chapter 11 cases or the consummation of the transaction contemplated 

by the APAs. 

8. Pursuant to section 363(f) of the Bankruptcy Code, the Sale of the 

Purchased Assets shall be free and clear of all Liens, Claims, encumbrances, interests, 

leaseholds and possessory rights (including any interests arising under section 365(h) of 

the Bankruptcy Code) and all liabilities of the Debtors whether known or unknown, 

including, but not limited to, Liens, Claims, encumbrances and interests asserted by any 

of the Debtors’ creditors, vendors, suppliers, employees, executory contract 

counterparties, or lessors.  The Purchasers and the Back-Up Bidders shall not be liable in 

any way for any claims that any of the foregoing parties or any other third party may 

have against the Debtors.  Any and all valid and enforceable Liens, Claims, 

encumbrances and interests on, against or in the Purchased Assets, including those 

asserted by the Debtors’ lenders, shall be transferred, affixed, and attached to the net 

proceeds of the Sale with the same validity, priority, force and effect such Liens, Claims, 
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encumbrances and interests had on the Purchased Assets immediately prior to the Sale 

and subject to the rights, claims, defenses, and objections, if any, of the Debtors and all 

interested parties with respect to any such asserted Liens, Claims, encumbrances, 

interests, leaseholds and possessory rights.  The Sale of the Purchased Assets to the 

Purchasers or the Back-Up Bidders shall vest each Purchaser or Back-Up Bidder with all 

the right, title and interest of the Debtors to its respective Purchased Assets as set forth on 

Exhibit A-1 or A-2 hereto (as applicable) free and clear of Liens, Claims, encumbrances, 

interests, leaseholds and possessory rights. 

9. The Purchasers and the Back-Up Bidders have not assumed or 

otherwise become obligated for any of the Debtors’ liabilities other than as set forth in 

their respective APAs, and the Purchasers and the Back-Up Bidders have not purchased 

any of the “Excluded Assets,” as defined in Section 2.3 of each of the APAs. 

10. Except for the “Assumed Liabilities” as defined and provided for 

in each of the APAs, pursuant to sections 105(a), 363, and 365 of the Bankruptcy Code, 

all persons and entities, including, without limitation, the Debtors, the Debtors’ affiliates, 

all debt security holders, equity security holders, the Debtors’ employees or former 

employees, governmental, tax, and regulatory authorities, lenders, parties to or 

beneficiaries under any benefit plan, trade and other creditors asserting or holding any 

Liens, Claims, encumbrances and interests, in or with respect to the Debtors or the 

Purchased Assets (whether legal or equitable, secured or unsecured, matured or 

unmatured, contingent or non-contingent, senior or subordinated), arising under or out of, 

in connection with, or in any way relating to the Debtors, the Purchased Assets, the 

12-14300-alg    Doc 21    Filed 10/21/12    Entered 10/21/12 23:28:07    Main Document   
   Pg 160 of 189



 

 
 

8871/36170-015 current/32683992v5 

18 

operation of the Debtors’ business prior to the Closing date under each APA or the 

transfer of the Purchased Assets to the Purchasers or the Back-Up Bidders (including any 

claim for any tax arising under a bulk sales or similar act), shall be forever barred, 

estopped, and permanently enjoined from asserting, prosecuting or otherwise pursuing 

such Liens, Claims, encumbrances and interests against the Purchasers or the Back-Up 

Bidders or any of their affiliates, successors or assigns thereof and each of their 

respective current and former members, officers, directors, managed funds, investment 

advisors, attorneys, employees, partners, affiliates and representatives (each of the 

foregoing in its individual capacity), or the Purchased Assets; including claims under 

section 365(n) of the Bankruptcy Code against any of the Purchasers or Back-Up Bidders 

with respect to the Purchased Assets.  To avoid doubt, the foregoing shall not prevent the 

Debtors, their estates, successors, or permitted assigns from pursuing claims, if any, 

against the Purchasers or the Back-Up Bidders and/or their successors and assigns in 

accordance with the terms of the APAs. 

11. If any person or entity that has filed any financing statement, 

mortgage, mechanic’s lien, lis pendens or other document or instrument evidencing liens 

with respect to any of the Purchased Assets shall have failed to deliver to the Debtors and 

each Purchaser or Back-Up Bidder (as applicable) prior to the Closing of its respective 

APA, in proper form for filing and executed by the appropriate entity or entities, 

termination statements, instruments of satisfaction and releases of all Liens, Claims, 

encumbrances or interests which such person or entity has with respect to the Purchased 

Assets, then (a) the Debtors are authorized to execute and file such statements, 

instruments, releases and other documents on behalf of such person or entity and (b) each 
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Purchaser and Back-Up Bidder (as applicable) is authorized to file, register, or otherwise 

record a certified copy of this Sale Order, which, once filed, registered, or otherwise 

recorded, shall constitute conclusive evidence of the release of all liens, claims, 

encumbrances, and interests in the Purchased Assets as of the Closing of its respective 

APA. 

12. This Sale Order:  (a) is and shall be effective as a determination 

that, upon Closing, Liens existing as to the Purchased Assets conveyed to the Purchasers 

or the Back-Up Bidders have been and hereby are adjudged and declared to be 

unconditionally released, discharged and terminated; and (b) is and shall be binding upon 

and govern the acts of all entities, including, all filing agents, filing officers, title agents, 

title companies, recorders of mortgages, recorders of deeds, registrars of deeds, 

administrative agencies or units, governmental departments or units, secretaries of state, 

federal, state and local officials and all other persons and entities who may be required by 

operation of law, the duties of their office, or contract, to accept, file, register or 

otherwise record or release any documents or instruments, or who may be required to 

report or insure any title or state of title in or to any of the Purchased Assets conveyed to 

the Purchaser or Back-Up Bidder. 

13. The provisions of this Sale Order authorizing the sale of the 

Purchased Assets free and clear of Liens, other than Assumed Liabilities, shall be self-

executing, and neither the Debtors nor the Purchasers or Back-Up Bidders shall be 

required to execute or file releases, termination statements, assignments, consents, or 

other instruments to effectuate, consummate, and implement the provisions of this Sale 
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Order.  However, the Debtors and the Purchasers and Back-Up Bidders (as applicable), 

and each of their respective officers, employees, and agents, are authorized and 

empowered to take all actions and execute and deliver any and all documents and 

instruments that either the Debtors or the Purchasers or Back-Up Bidders deem necessary 

or appropriate to implement and effectuate the terms of their respective APAs and this 

Sale Order. 

14. Each and every federal, state, and local governmental agency or 

department is hereby directed to accept any and all documents and instruments necessary 

and appropriate to consummate the transactions contemplated by the APAs and this Sale 

Order. 

15. After the date of Closing of the APAs, no person or entity, 

including, without limitation, any federal, state or local taxing authority, may:  (a) attach 

or perfect liens or a security interest against any of the Purchased Assets on account of; or 

(b) collect or attempt to collect from the Purchasers or the Back-Up Bidders or any of 

their affiliates, any tax (or other amount alleged to be owing by the Debtors) (i) for any 

period commencing before and concluding prior to the date of Closing or (ii) assessed 

prior to and payable after the date of Closing.  Without limiting the generality of the 

foregoing, none of the Purchasers or Back-Up Bidders shall have any liability to the New 

York Department of Revenue for any tax liability incurred by the Debtors prior to the 

Closing of the transactions under their respective APA, or for any claim arising under any 

bulk sales act solely as a result of the Closing. 
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16. This Sale Order shall be binding upon and govern the acts of all 

entities, including without limitation, all filing agents, filing officers, title agents, title 

companies, recorders of mortgages, recorders of deeds, registrars of deeds, administrative 

agencies, governmental departments, secretaries of state, federal, state and local officials, 

and all other persons or entities who may he required by operation of law, the duties of 

their office or contract to accept, file, register or otherwise record or release any 

documents or instruments, or who may be required to report to or insure title or state of 

title in or to any of the Purchased Assets. 

17. Pursuant to sections 105(a) and 363(b) of the Bankruptcy Code, all 

“persons” (as that term is defined in section 101(41) of the Bankruptcy Code) are hereby 

enjoined from taking any action against the Purchasers or Back-Up Bidders or their 

affiliates (as they existed immediately prior to the Closing of the transactions under their 

respective APAs) to recover any claim which such “person” has solely against the 

Debtors or the Debtors’ affiliates (as they exist immediately following such Closing). 

18. The transactions contemplated under the APAs do not amount to a 

consolidation, merger, or de facto merger of any Purchaser or Back-Up Bidder and the 

Debtors and/or the Debtors’ estates, there is not substantial continuity between any 

Purchaser and the Debtors, there is no continuity of enterprise between the Debtors and 

any Purchaser or Back-Up Bidder, no Purchaser is a mere continuation of the Debtors or 

their estates, and the Purchasers do not constitute a successor to the Debtors or its estates.  

Other than the Assumed Liabilities under each APA, each Purchaser and Back-Up Bidder 

shall not assume, nor be deemed to assume or in any way be responsible for any liability 
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or obligation of any of the Debtors and/or their estates including, but not limited to, any 

bulk sales law, successor or transferee liability, liability or responsibility for any claim 

against the Debtors or against any insider of the Debtors or similar liability.  The Motions 

and notice thereof contains sufficient notice of such limitation in accordance with the 

Bankruptcy Rules.   

19. Pursuant to section 365 of the Bankruptcy Code, the Debtors are 

authorized to assume and assign the Assigned Contracts to the Purchasers as listed on 

Exhibit C-1 hereto and to the Back-Up Bidders as listed on Exhibit C-2 hereto.  Upon 

assumption and assignment, the respective Purchasers and Back-Up Bidders (as 

applicable) shall make provisions for the payment of the Cure Costs to the counterparties 

of any such Assigned Contracts in the amounts set forth in the Assigned Contract 

Schedule attached as Exhibit C-1 and C-2 to this Sale Order.  Except as set forth herein, 

the Cure Costs set forth in the Assigned Contract Schedule shall be deemed the entire 

cure obligation of the Debtors due and owing under section 365 of the Bankruptcy Code.  

Any non-Debtors party to an Assigned Contract is barred, enjoined and prohibited from 

asserting any claim (as defined in Section 101(5) of the Bankruptcy Code and including 

any alleged obligation for environmental clean-up or similar liability) (“Claim”) against 

the Debtors or its property or estate other than the Cure Cost with respect to such 

Assigned Contract or from asserting a contractual default, offsetting, seeking to offset, 

recoup, deduct or set-off any Claims such party may have against the Debtors from any 

amounts that may be or may become due in the future to the corresponding Purchaser or 

Back-Up Bidder under such Assigned Contract. 
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20. The failure of the Debtors or the Purchasers or Back-Up Bidders to 

enforce at any time one or more terms or conditions of any Assigned Contract shall not 

be a waiver of such terms or conditions, or of the Debtors’, the Purchasers’ or the Back-

Up Bidders’ right to enforce every term and condition of the Assigned Contracts. 

21. Each of the Purchasers and the Back-Up Bidders has demonstrated 

adequate assurance of future performance with respect to its respective Assigned 

Contracts.  The proposed assumption and assignment of the Assigned Contracts satisfies 

the requirements of the Bankruptcy Code including, inter alia, sections 365(b)(1) and (3) 

and 365(f) of the Bankruptcy Code to the extent applicable. 

22. All parties to the Assigned Contracts are forever barred and 

enjoined from raising or asserting against the Purchasers, the Back-Up Bidders or the 

Debtors any assignment fee, default or breach under, or any claim or pecuniary loss or 

condition to assignment, arising under or related to, the Assigned Contracts existing as of 

the Closing of the transactions under the respective APAs or arising by reason of such 

Closing. 

23. The Assigned Contracts, upon assignment to the Purchasers or the 

Back-Up Bidders, shall be deemed valid and binding, in full force and effect in 

accordance with their terms, subject to the provisions of this Sale Order and, pursuant to 

section 365(k) of the Bankruptcy Code, the Debtors shall be relieved from any further 

liability thereunder. 

24. Any provision in any Assigned Contract that purports to declare a 

breach, default, or payment right as a result of an assignment or a change of control in 
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respect of the Debtors is unenforceable and is hereby nullified with respect to the Sale 

and assignments authorized by this Sale Order, and all Assigned Contracts shall remain in 

full force and effect, subject only to payment of the appropriate Cure Costs, if any.  No 

sections or provisions of any Assigned Contract that purport to provide for additional 

payments, penalties, charges, or other financial accommodations in favor of the non-

Debtors third party to the Assigned Contracts or restrict use of the premises which are 

demised by an Assigned Contract to a specific named tenant or business shall have any 

force and effect with respect to the sale and assignments authorized by this Sale Order, 

and such provisions constitute unenforceable anti-assignment provisions under section 

365(f) of the Bankruptcy Code and/or are otherwise unenforceable under section 365(e) 

of the Bankruptcy Code. 

25. Any party having the right to consent to the assumption and 

assignment of Assigned Contracts that failed to object to such assumption and assignment 

is deemed to have consented to such assumption and assignment as required by section 

365(c) of the Bankruptcy Code.  The Purchasers and the Back-Up Bidders (as applicable) 

shall enjoy all of the rights and benefits under each such Assigned Contract as of the 

applicable date of assumption and assignment without the necessity of obtaining such 

non-Debtors party’s written consent to the assumption or assignment thereof.  For the 

avoidance of doubt, any asset that is leased to either of the Debtors or their affiliates 

under a contract that is not an Assigned Contract, including but not limited to all property 

subject to leases or contracts with [            ] that are not Assigned Contracts, shall not be 

transferred to any of the Purchasers or Back-Up Bidders. 
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26. Upon assignment, each Purchaser or Back-Up Bidder, its 

successors and assigns shall have the express right to exercise any and all unexercised 

extension options, renewal options, and/or non-disturbance rights or protections, 

notwithstanding any language in the Assigned Contracts making the exercise of such 

rights personal to any party or limiting the exercise of such rights only to an assignee who 

is an affiliate of the original named party under such Assigned Contract or an entity that 

acquires all or substantially all of the assets of the original named party to such Assigned 

Contract.  Upon assignment, the Purchasers shall exercise said rights consistent with the 

terms of any such Assigned Contract.   

27. Each of the Purchasers and the Back-Up Bidders is a good faith 

purchaser entitled to the benefits and protections afforded by section 363(m) of the 

Bankruptcy Code (including with respect to the transfer of the Assigned Contracts 

assigned as part of the Sale of the Purchased Assets pursuant to section 365 of the 

Bankruptcy Code and this Sale Order); accordingly, the reversal or modification on 

appeal of the authorization provided herein to consummate the Sale of the Purchased 

Assets shall not affect the validity of the Sale of the Purchased Assets to the Purchasers 

or the Back-Up Bidders (including with respect to the transfer of the Assigned Contacts 

assigned as part of the Sale of the Purchased Assets pursuant to section 365 of the 

Bankruptcy Code and this Sale Order). 

28. The consideration provided by each of the Purchasers and the 

Back-Up Bidders for its respective Purchased Assets under the APAs is fair and 

reasonable, and shall be deemed for all purposes to constitute a transfer for reasonably 
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equivalent value and fair consideration under the Bankruptcy Code and any other 

applicable law, and the Sale may not be avoided under section 363(n) of the Bankruptcy 

Code. 

29. With respect to the transactions consummated pursuant to this Sale 

Order, this Sale Order shall be sole and sufficient evidence of the transfer of title to the 

Purchasers or the Back-Up Bidders, and the Sale consummated pursuant to this Sale 

Order shall be binding upon and shall govern the acts of all persons and entities who may 

be required by operation of law, the duties of their office, or contract, to accept, file, 

register or otherwise record or release any documents or instruments, or who may be 

required to report or insure any title or state of title in or to any of the property sold 

pursuant to this Sale Order, including without limitation, all foreign affiliates and foreign 

receivers, filing agents, filing officers, title agents, title companies, recorders of 

mortgages, recorders of deeds, administrative agencies, governmental departments, 

secretaries of state, and federal, state, and local officials, and each of such persons and 

entities is hereby directed to accept this Sale Order as sole and sufficient evidence of such 

transfer of title and shall rely upon this Sale Order in consummating the transactions 

contemplated hereby. 

30. This Court shall retain exclusive jurisdiction to interpret and 

enforce the provisions of the APAs, the Bidding Procedures Order, and this Sale Order in 

all respects and further to hear and determine any and all disputes between the Debtors 

and/or the Purchasers or Back-Up Bidders, as the case may be, and any non-debtor party 

to, among other things, any Assigned Contracts; provided, however, that in the event the 
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Court abstains from exercising or declines to exercise such jurisdiction or is without 

jurisdiction with respect to the APAs, the Sales Procedures Order, and this Sale Order, 

such abstention, refusal, or lack of jurisdiction shall have no effect upon, and shall not 

control, prohibit or limit the exercise of jurisdiction of any other court having competent 

jurisdiction with respect to any such matter. 

31. The APAs and any related agreements, documents or other 

instruments may be modified, amended or supplemented by the parties thereto, in a 

writing signed by such parties, in accordance with the terms thereof without further order 

of the Court. 

32. From and after the date hereof, the Debtors shall act in accordance 

with the terms of the APAs and each Debtor, to the extent it already has not done so, shall 

execute any Sale Document at or prior to Closing. 

33. To the extent of any inconsistency between the provisions of this 

Sale Order and the APAs, or any documents executed in connection therewith, the 

provisions contained in this Sale Order shall govern. 

34. The provisions of this Sale Order are nonseverable and mutually 

dependent. 

35. This Sale Order shall inure to the benefit of the Purchasers, the 

Back-Up Bidders the Debtors, and their respective successors and assigns, including but 

not limited to any chapter 11 or chapter 7 trustee that may be appointed in the Debtors’ 

case and shall be binding upon any trustee, party, entity or fiduciary that may be 
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appointed in connection with these cases or any other or further case involving the 

Debtors, whether under chapter 7 or chapter 11 of the Bankruptcy Code. 

36. Nothing in any order of this Court or contained in any plan of 

reorganization or liquidation confirmed in these chapter 11 cases, or in any subsequent or 

converted case of the Debtors under chapter 7 or chapter 11 of the Bankruptcy Code, 

shall conflict with or derogate from the provisions of the APAs or the terms of this Sale 

Order.  The provisions of this Sale Order and any actions taken pursuant hereto shall 

survive the entry of any order which may be entered confirming any chapter 11 plan of 

the Debtors, converting the Debtors’ cases from chapter 11 to cases under chapter 7 of 

the Bankruptcy Code, or dismissing the Debtors’ chapter 11 case. 

37. The transactions contemplated by the APAs shall be exempt from 

any so-called “bulk-sale” law in all necessary jurisdictions arising as a result of or in 

connection with the Debtors’ Sale and transfer of the Purchased Assets to the Purchasers 

or the Back-Up Bidders. 

38. Because time is of the essence, this Sale Order shall be effective 

and enforceable immediately upon entry and its provisions shall be self-executing, and 

the stay of (i) orders authorizing the sale, use, or lease of property of the estate, as set 

forth in Bankruptcy Rule 6004(h), (ii) orders authorizing the assignment of an executory 

contract or unexpired lease, as set forth in Bankruptcy Rule 6006(d), and (iii) proceedings 

to enforce a judgment, as set forth in Bankruptcy Rule 7062, or otherwise shall not apply 

to this Sale Order. 
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39. The Debtors are authorized to close the Sale under each of the 

APAs immediately upon entry of this Sale Order. 

 

Dated:  _________________, 2012  
New York, New York United States Bankruptcy Judge 
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Exhibit A-1 
 

Purchasers 
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Exhibit A-2 
 

Back-Up Bidders 
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Group Exhibit B 
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Exhibit C-1 
 

Assigned Contracts - Purchasers 

12-14300-alg    Doc 21    Filed 10/21/12    Entered 10/21/12 23:28:07    Main Document   
   Pg 176 of 189



 

 3  
 

8871/36170-015 current/32683992v5 

Exhibit C-2 
 

Assigned Contracts – Back-Up Bidders 
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Exhibit D to the Debtors’ Motion 

[Sale Notice]
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 
 
HMX ACQUISITION CORP., et al.,1 
 

            Debtors. 

) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 12-14300 (ALG) 
 
(Joint Administration Requested) 

 
NOTICE OF AUCTION AND SALE HEARING 

 
PLEASE TAKE NOTICE OF THE FOLLOWING: 

On October 17, 2012, HMX Acquisition Corp. (together with its other affiliated debtors-
in-possession, the “Debtors”) entered into an asset purchase agreement (the “Stalking Horse 
Purchase Agreement”) for the sale (the “Sale”) of substantially all of its assets (the “Purchased 
Assets”) to Authentic Brands Group, LLC.(the “Stalking Horse Purchaser”), free and clear of all 
liens, claims, interests and encumbrances (except for the Permitted Encumbrances, as defined in 
the Stalking Horse Purchase Agreement), as more fully set forth in the Debtors’ Motion for 
Orders (A)(I) Authorizing the Debtors’ Entry into the Stalking Horse Purchase Agreement, (II) 
Authorizing and Approving the Bidding Procedures and Break-Up Fee, (III) Approving the 
Notice Procedures, (IV) Setting a Date for the Sale Hearing, (V) Authorizing the Debtors’ to File 
Certain Documents under Seal, (B)(I) Authorizing and Approving the Sale of Substantially All of 
the Debtors’ Assets Free and Clear of All Claims and Interests, and (II) Authorizing the 
Assumption and Assignment of Certain Executory Contracts, and (C) Granting Related Relief, 
filed on [   ], 2012 [Docket No. [ ]]. 
 

The Auction and sale of the Debtors’ Business will occur in accordance with procedures 
established by the Order (A) Authorizing Debtors’ Entry Into the Stalking Horse Purchase 
Agreement, (B) Authorizing and Approving the Bidding Procedures and Break-Up Fee, (C) 
Approving the Notice Procedures, (D) Authorizing the Filing Of Certain Documents Under Seal, 
(E) Setting a Date for the Sale Hearing, and (F) Granting Related Relief (the “Bid Procedures 
Order”), entered on [    ], 2012 [Docket No. [   ]], attached hereto as Exhibit 1. 
 

Pursuant to the Bid Procedures Order, any party wishing to participate in the Auction 
must do so in accordance with the Bid Procedures Order, including the submission of a potential 
bid such that it is actually received not later than [              ], at [  ].m. (ET) by the parties 
identified in the Bid Procedures Order. 
 

                                                 
1
  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, to the extent applicable, are:  HMX Acquisition Corp. (9861); HMX Poland Sp. z o. o.; HMX, LLC (8971); 
Quartet Real Estate, LLC (8973); and HMX, DTC Co. (0162).   
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If the Debtors receive qualified competing bids within the requirements and time frame 
specified by the Bidding Procedures, the Debtors will conduct the Auction on [     ], 2012 at [  
].m. (ET) at the offices of Proskauer Rose LLP, 11 Times Square, New York, NY 10036, or 
such later time or other place as the Debtors shall timely notify all Qualified Bidders and the 
Notice Parties (as defined in the Bidding Procedures Order). 
 

A hearing (the “Sale Hearing”) will be held before the Honorable [             ], United 
States Bankruptcy Judge, at the Bankruptcy Court, One Bowling Green, New York, New York, 
on [             ] at [  ].m. (ET), or at such other time as the Bankruptcy Court permits, to confirm 
the results of the Auction and approve the Sale of the Purchased Assets to the Stalking Horse 
Purchaser or the Successful Bidder. The Debtors may adjourn the Sale Hearing one or more 
times without further notice by making an announcement in open Court. 

 
Responses or objections, if any, to the relief requested in the Motion must be filed 

electronically with the Court on the docket of In re HMX Acquisition, Corp., Case No. 12-14300 
pursuant to the Court’s General Order M-399 (available at 
http://www.nysb.uscourts.gov/orders/m399.pdf), by registered users of the Court’s case filing 
system and by all other parties in interest on a 3.5 inch disc, preferably in portable document 
format, Microsoft Word or any other Windows-based word processing format and served by U.S. 
mail, overnight delivery, hand delivery or, with the exception of the Court and the United States 
Trustee, facsimile upon each of the following: (a) the Chambers of the Honorable [   ]  United 
States Bankruptcy Court for the Southern District of New York, One Bowling Green, New York, 
NY 10004; (b) the Debtors, c/o [              ]; (c) Proskauer Rose LLP, counsel to the Debtors, 70 
W. Madison St., Suite 3800 Chicago, IL 60602 (Attn: Mark K. Thomas and Peter J. Young); (d)  
counsel to the Stalking Horse Purchasers, DLA Piper LLP (US), Attn: Richard A. Chesley, 203 
N. LaSalle St., Suite 1900, Chicago, Illinois 60601and (e) all parties requesting notice in these 
chapter 11 cases pursuant to Bankruptcy Rule 2002, so as to be actually received no later than [    
], 2012 at [   ].m. (ET). In addition, supplemental objections regarding issues arising from and in 
connection with the Auction and/or the Debtors’ selection of the Highest Bid made by the 
Highest Bidder other than the Stalking Horse Purchaser must be actually received no later than [   
], 2012 at [  ].m. (ET). 
 

Only those objections that are timely filed, served and received will be considered at the 
Hearing. Any party failing to timely file and serve an objection to the Sale on or before the 
applicable Objection Deadlines in accordance with the Bid Procedures Order shall be forever 
barred from asserting any objection to the Sale, including with respect to the transfer of the 
property free and clear of all claims and interests effected thereunder. The parties are required to 
attend the Hearing, and failure to attend in person or by counsel may result in relief being 
granted or denied upon default. 

 
Copies of the Motion and the Stalking Horse Purchase Agreement may be downloaded 

from the Court’s docket at http://www.nysb.uscourts.gov and from the website of the Debtors’ 
claims and noticing agent, Epiq Systems, Inc. 
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Dated:  [___], 2012 /s/ 
 PROSKAUER ROSE LLP 

Jared Zajac 
Eleven Times Square 
New York, New York 10036 
Telephone: (212) 969-3000 
Facsimile: (212) 969-2900 
 
and 
 
Mark K. Thomas (pro hac vice application pending) 
Peter J. Young (pro hac vice application pending) 
Three First National Plaza 
70 West Madison, Suite 3800 
Chicago, Illinois  60602 
Telephone: (312) 962-3550 
Facsimile: (312) 962-3551 
 
Proposed Counsel for the Debtors and Debtors in 
Possession 
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EXHIBIT 1 

[Bidding Procedures] 
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Exhibit E to the Debtors’ Motion 

[Notice of Assumption and Assignment]
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 
 
HMX ACQUISITION CORP., et al.,1 
 

            Debtors. 

) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 12-14300 (ALG) 
 
(Joint Administration Requested) 

NOTICE OF ASSUMPTION, ASSIGNMENT AND/OR TRANSFER 

PLEASE TAKE NOTICE OF THE FOLLOWING: 

1. On October 17, 2012, HMX Acquisition Corp. (together with its other affiliated 
debtors-in-possession, the “Debtors”) entered into an asset purchase agreement (the “Stalking 
Horse Purchase Agreement”) for the sale (the “Sale”) of substantially all of its assets (the 
“Purchased Assets”) to Authentic Brands Group, LLC.(the “Stalking Horse Purchaser”), free and 
clear of all liens, claims, interests and encumbrances (except for the Permitted Encumbrances, as 
defined in the Stalking Horse Purchase Agreement), as more fully set forth in the Debtors’ 
Motion for Orders (A)(I) Authorizing the Debtors’ Entry into the Stalking Horse Purchase 
Agreement, (II) Authorizing and Approving the Bidding Procedures and Break-Up Fee, (III) 
Approving the Notice Procedures, (IV) Setting a Date for the Sale Hearing, (V) Authorizing the 
Debtors’ to File Certain Documents under Seal, (B)(I) Authorizing and Approving the Sale of 
Substantially All of the Debtors’ Assets Free and Clear of All Claims and Interests, and (II) 
Authorizing the Assumption and Assignment of Certain Executory Contracts, and (C) Granting 
Related Relief, filed on [   ], 2012 [Docket No. [ ]].  The Debtors will assume, assign, and/or 
transfer the Assumed Agreements to the Successful Bidder or Back-Up Bidder for the Purchased 
Assets under the bidding procedures (the “Bidding Procedures”) approved by the Bankruptcy 
Court and attached to the Bidding Procedures Order as Schedule 1. 

2. The Debtors believe that any and all defaults (other than the filing of these 
Chapter 11 Cases) and actual pecuniary losses under the Assumed Agreements can be cured by 
the payment of the Cure Amounts listed on Exhibit A annexed hereto. 

3. Any objections to (i) the assumption, assignment and/or transfer of an Assumed 
Agreement, or (ii) the amount asserted as the Cure Amount (each, a “Cure Amount/Assignment 
Objection”), must be in writing and set forth with specificity the nature of the objection and the 
cure amount that the objecting party believes should be paid in connection with the assumption 
of the Assumed Agreement (the “Claimed Cure Amount”).  In addition, if the Debtors identify 
additional executory contracts or unexpired leases that might be assumed by the Debtors and 
assigned to the Successful Bidder or Back-Up Bidder not set forth in the original Notice of 
                                                 
1
  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, to the extent applicable, are:  HMX Acquisition Corp. (9861); HMX Poland Sp. z o. o.; HMX, LLC (8971); 
Quartet Real Estate, LLC (8973); and HMX, DTC Co. (0162).   
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Assumption and Assignment, the Debtors shall promptly send a supplemental notice (a 
“Supplemental Notice of Assumption and Assignment”) to the applicable counterparties to such 
additional executory contracts and unexpired leases. 

4. To be considered a timely Cure Amount/Assignment Objection, the Cure 
Amount/Assignment Objection must be filed with the Bankruptcy Court and served upon (i) 
counsel to the Debtors Proskauer Rose LLP, counsel to the Debtors, 70 W. Madison St., Suite 
3800 Chicago, IL 60602 (Attn: Mark K. Thomas and Peter J. Young); (ii) counsel to the Stalking 
Horse Purchasers, DLA Piper LLP (US), Attn: Richard A. Chesley, 203 N. LaSalle St., Suite 
1900, Chicago, Illinois 60601; and (iii) the office of the United States Trustee (Region 2),  33 
Whitehall Street, Suite 2100, New York, NY 10004  (collectively, the “Notice Parties”), by the 
later of (i) 5:00 p.m. (prevailing Eastern time) on the date that is three (3) business days prior to 
the Bid Deadline; or (ii) ten (10) days after service of the relevant Supplemental Notice of 
Assumption and Assignment. 

5. If a Cure Amount/Assignment Objection is timely filed, the Debtors may, in their 
sole discretion, resolve any Cure Amount/Assignment Objection by mutual agreement with the 
objecting counterparty to any Executory Contract or Unexpired Lease without further order of 
the Court.  In the event that the Debtors and any objecting party are unable to consensually 
resolve any Cure Amount/Assignment Objection, a hearing with respect to that objection shall be 
held before the Honorable [_________], United States Bankruptcy Judge, United States 
Bankruptcy Court for the Southern District of New York, One Bowling Green, Room [____], 
New York, NY 1004 at such date and time as the Debtor may schedule with the Court.   

6. Unless the Cure Amount/Assignment Objection is timely filed and served, the 
assumption, assignment and/or transfer of the applicable Assumed Agreement will proceed 
without further notice at the hearing to approve the sale of the Purchased Assets. 

7. Parties that fail to file and serve timely Cure Amount/Assignment Objections 
shall be deemed to have waived and released any and all rights to assert against the Debtors, the 
Successful Bidder or Back-Up Bidder cure amounts different from the Cure Amounts listed on 
Exhibit A hereto and shall be forever barred and estopped from asserting or claiming against the 
Debtors, the Successful Bidder or Back-Up Bidder, or any assignee of any Assumed Agreement 
that any additional amounts are due or defaults exist, or prohibitions or conditions to assignment 
exist or must be satisfied, under such Assumed Agreement. 

8. The Debtors, the Successful Bidder or the Back-Up Bidder, as the case may be, 
may determine to exclude any Executory Contract or Unexpired Lease from the list of Purchased 
Assets no later than one (1) business day prior to the Sale Hearing, or, if the Court determines at 
any hearing on a Cure Amount/Assignment Objection that the applicable cure amount for such 
contract is greater than the Cure Amount proposed by the Debtors, no later than five (5) business 
days following such hearing.  The non-debtor party or parties to any such excluded contract or 
lease will be notified of such exclusion by written notice mailed within two (2) business days of 
such determination. 

9. If no Cure Amounts are due under an Assumed Agreement, and the non-debtor 
party to the Assumed Agreement does not otherwise object to the Debtors’ assumption, 
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assignment and/or transfer of the Assumed Agreement, no further action needs to be taken on the 
part of that non-debtor party. 

10. Copies of the Bidding Procedures Order and other relevant documents are posted 
on:  (a) the Court’s website, http://ecf.ilnb.uscourts.gov; and (b) the case management website 
maintained by Epiq Systems. Inc., noticing and claims agent for the Debtors, [________]. 

[The remainder of this page was left intentionally blank.] 
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11. The Debtors’ decision to sell, assign and/or transfer to the Successful Bidder or 
Back-Up Bidder the Assumed Agreements is subject to Court approval and the Closing.  
Accordingly, absent such Closing, any of the Assumed Agreements shall not be deemed to be 
sold, assigned and/or transferred, and shall in all respects be subject to further administration 
under the Bankruptcy Code.  The inclusion of any document on the list of Assumed Agreements 
shall not constitute or be deemed to be a determination or admission that such document is, in 
fact, an executory contract or unexpired lease within the meaning of the Bankruptcy Code (all 
rights with respect thereto being expressly reserved). 

Dated:  [___], 2012 /s/ 
 PROSKAUER ROSE LLP 

Jared Zajac 
Eleven Times Square 
New York, New York 10036 
Telephone: (212) 969-3000 
Facsimile: (212) 969-2900 
 
and 
 
Mark K. Thomas (pro hac vice application pending) 
Peter J. Young (pro hac vice application pending) 
Three First National Plaza 
70 West Madison, Suite 3800 
Chicago, Illinois  60602 
Telephone: (312) 962-3550 
Facsimile: (312) 962-3551 
 
Proposed Counsel for the Debtors and Debtors in 
Possession 
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EXHIBIT A 

TO NOTICE OF ASSUMPTION AND ASSIGNMENT 
 

[ASSUMED AGREEMENTS]
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[To be provided] 
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