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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION 

 
MCK Millennium Centre Retail LLC  ) Chapter 11 
  Debtor                            )    
       ) Case No.  16-06369 
       ) 
       ) Hon. Jack B. Schmetterer 

 

 

DEBTOR’S DISCLOSURE STATEMENT FOR THE PLAN OF REORGANIZATION 
DATED NOVEMBER 4, 2016 

 
 Pursuant to Section 1125 of the United States Bankruptcy Code (“the Code”), MCK 

Millennium Centre Retail LLC, Debtor and Debtor-In-Possession (“Debtor,” or “MCK”) submits 

this Disclosure Statement for Court approval and distribution to creditors with respect to the Plan 

of Reorganization filed by it. 

I. UINTRODUCTION 

 A. Introduction to Disclosure Statement 

 On February 25, 2016, the Debtor filed its Chapter 11 proceeding as a voluntary petition 

for relief under Chapter 11 of the Code. The Debtor is operating its business and managing its 

financial affairs as Debtor in Possession pursuant to §§1101 and 1102 of the Code since the 

filing.   

 No trustee has been appointed, nor has any examiner.  Neither has a committee of 

unsecured creditors been formed. The case has been monitored by the Office of the United States 

Trustee.  

 B. Summary of Plan 

Debtor: MCK Millennium Centre Retail LLC 

Funding: Payments to all creditors shall be funded from cash on 
hand, any New Value Contribution by equity holders, and 
future income of the Debtor. 
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Classes: Other than Administrative Claims, which will be paid in 
full either in the ordinary course of business or upon 
approval by the Bankruptcy Court, and Class 1 which shall 
be paid pursuant to its existing terms, all other classes of 
claims are affected by provisions of the Plan. 

Claims Resolution and Interest: Objections to claims filed will be filed prior to voting on 
the Plan.  Secured creditors will be allowed interest on their 
claims. 

Voting Those creditors entitled to vote on the Plan should 
complete the enclosed ballot and file it with the Clerk of 
the Bankruptcy court, 219 S. Dearborn St., Room 710, 
Chicago, IL 60604.  Ballots must be received on or before 
________, 2016. Only those ballots filed in a timely 
manner will be counted in determining whether a particular 
class of creditors has accepted or rejected the Plan. 
Acceptances necessary for confirmation with respect to the 
classes voting on the Plan is two-thirds in amount and more 
than one-half in number.   

Confirmation Hearing: On _______, 2016 at __:__ a.m. the Confirmation Hearing 
shall be held before the Honorable Jack Schmetterer at the 
Federal Courthouse, 219 S. Dearborn St., Room 682, 
Chicago, IL 60604. Objections to the confirmation of the 
Plan are due on or before ________, 2016. 

Additional Information: Requests for information regarding the Plan or the 
Disclosure Statement should be directed to counsel for the 
Debtor, as follows: 

Richard N. Golding, Esq. 
500 N. Dearborn St., 2nd Flr. 
Chicago, IL 60654 
(312) 832-7885 (phone) 
(312 ) 755-5720 (fax)  

 
C. Treatment of Classes of Creditor Claims and Interests, Estimated Number of 

Creditors in Each Class and Estimated Payments to Each Class 

In accordance with Local Bankruptcy Rule 1100, the following provides an explanation 

of what each and every class of creditors and equity holders shall receive in the way of payment 

under the Plan. 
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 As to Administrative Claims: 

 In accordance with the scheme of distribution of creditors established in the Code, the 

Plan first provides for the payment of Administrative Claims which generally consist of 

professional fees and unpaid expenses of the Debtor which arose subsequent to the original filing 

date of the case.  These claims shall be paid either subsequent to an order of the court where so 

required or in the Debtor’s ordinary course of business.  With respect to professional fees, it is 

anticipated that the only fees to be paid will be those to the Debtor’s attorneys and it is 

anticipated that those expenses will approximate $120,000.00 of which a $40,000.00 initial 

retainer has previously been paid by the Debtor.  The Debtor’s post-petition obligations are being 

paid in the ordinary course of business.   

Claims and interests shall be treated as follows under this Plan:  

Class  Impairment  Treatment  

Class 1. The secured 
claim of SP-Ontairo 
Loan LLC as secured by 
a blanket lien on the 
Debtor’s assets, to the 
extent allowed as a 
secured claim under § 
506 of the Code.  
 

Unimpaired This claim shall be paid in accordance with the 
terms of the Loan Documents. 

Class 2. The unsecured 
claim of Paul Tsakiris, 
to the extent allowed as 
a claim under § 502 of 
the Code. 
 

Impaired This claim is subject to objection.  It has been made 
in the amount of $2,000,000.00.  It shall be paid, 
without penalties and/or interest, at 5% of the 
allowed claim, in sixty equal monthly installments 
commencing within thirty days of the Effective 
Date. 

Class 3. All other non-
insider unsecured claims 
allowed under § 502 of 
the Code. 

Impaired These claims total $69,337.09.  They shall be paid, 
without penalties and/or interest, at 5% of the 
allowed claims, in sixty equal monthly installments 
commencing within thirty days of the Effective 
Date. 

Class 4. The equity 
interests of members of 
the L.L.C. 

Impaired  

 
D. Provisions For Executory Contracts And Unexpired Leases 

The Debtor assumes no pre-petition executory contracts and/or unexpired leases other 

than those which are identified below. 
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The Debtor assumes the commercial real property lease with Eggsperience of Chicago, 

Inc.  The Debtor has no cure costs related to this lease. 

The Debtor assumes the commercial real property lease with A&M LLC.  The Debtor has 

no cure costs related to this lease. 

The Debtor assumes the commercial real property lease with RevBurger LLC.  The 

Debtor has no cure costs related to this lease. 

The Debtor assumes the commercial real property lease with Bank of America N.A.  The 

Debtor has no cure costs related to this lease. 

The Debtor assumes the commercial real property lease with Suntan King Corp.  The 

Debtor has no cure costs related to this lease. 

E. Other Information Regarding the Disclosure Statement and Plan 

 The Debtor provides this Disclosure Statement to all of the creditors listed on the 

schedules filed in connection with the above case and to those that have filed claims to disclose 

the information deemed by it to be material, important, and necessary for creditors to arrive at a 

reasonably informed decision in exercising its right to vote on the Plan of Reorganization 

presently on file with the Bankruptcy Court.  A copy of the Plan accompanies this Statement.   

 The purpose of this Disclosure Statement is to provide a summary of the Plan to the 

holders of claims or interests identified in the Plan.  This written Disclosure Statement may only 

be approved after a notice and hearing by the Court pursuant to 11 U.S.C. 1125 if it contains 

adequate information.  Adequate information is defined in 11 U.S.C. 1125 as follows: 

...information of a kind and in sufficient detail, as far as is 
reasonably practicable in light of the nature and history of the 
debtor and the condition of the debtor’s books and records that 
would enable a hypothetical reasonable investor typical of holders 
of claims or interests of the relevant class to make an informed 
judgment about the plan, but adequate information need not 
include such information about any other possible or proposed 
plan.   

The Court may approve, but not endorse, the Disclosure Statement pursuant to the above stated 

standards. 

 As a creditor, your vote is important.  Creditors whose claims are “impaired,” as that term 

is defined by 11 U.S.C. 1124, will receive ballots upon which they may signify their acceptance 

or rejection of the Plan.  The Court will set a time within which ballots must be returned to the 
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Clerk of the Bankruptcy Court.  Creditors whose claims are not impaired under 11 U.S.C. 1124 

are deemed to have accepted the Plan, and will not receive ballots or vote.  Only the votes of the 

impaired classes and the non-insider creditors will be counted in connection with Confirmation 

of the Plan.  Designation of impairment or non-impairment is set forth in this Disclosure 

Statement and the Plan.  

 Creditors entitled to vote may vote for or against the Plan by completing, dating, signing 

and mailing or delivering the accompanying Ballot for Accepting or Rejecting the Debtor’ Plan 

of Reorganization (the “Ballot”) to 219 S. Dearborn St., Room 710, Chicago, IL 60604.  In order 

for a vote to be counted, such Ballot must be received on or before the date set by the Court. 

 A copy of the Disclosure Statement together with the Plan and the Ballot will be sent to 

all creditors entitled to vote on the Plan along with a date set by the Bankruptcy Court for the 

hearing to determine the adequacy of the Disclosure statement, whether the Plan has been 

accepted by the requisite number of holders, and whether the other requirements set forth below 

for Confirmation of the Plan have been satisfied.  In this case, the hearing on the adequacy of the 

Disclosure Statement and confirmation of the Plan is being held on the same date.  When each 

creditor receives the Disclosure Statement and ballot, the Creditor should review the Disclosure 

Statement to make sure that the information contained in the Disclosure Statement is adequate as 

indicated above and, if that is the case, the creditor should return the ballot to the U.S. 

Bankruptcy Court, Ballot Department on the address provided for on the ballot.  A sample Ballot 

is attached. 

 Each creditor whose claim is impaired may vote on the Plan.  11 U.S.C. 1126 provides 

that if two-thirds in amount and more than one-half in number of all allowed claimants voting in 

a class of claimants accept the Plan, that class has accepted the Plan provided that the vote of any 

creditor that is designated by the Bankruptcy Court as an entity whose acceptance or rejection 

was not in good faith or was not solicited or procured in good faith or not in accordance with the 

Code will not be counted.  If every impaired class accepts the Plan, and if certain technical 

requirements set forth in 11 U.S.C. 1129 is met, the Court will confirm the Plan.  In the event 

one or more classes dissent, the Debtor may ask the Court to confirm the Plan if at least one class 

has accepted and if the Debtor can meet the requirements of 11 U.S.C. 1129(b).   

 At the Confirmation hearing, the Bankruptcy Court must determine, among other things, 

whether the Plan has been accepted by each class of holders whose claims or interests is 
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impaired under the Plan according to the above stated requirements.  In addition to determining 

whether the voting requirements described above have been satisfied, the Bankruptcy Court may 

confirm the Plan only if it determines that Confirmation is not likely to be followed by 

conversion to a Chapter 7 case under the Code, or the need for further financial reorganization, 

of the Company.  Further, unless there is unanimous acceptance of the Plan by an impaired class, 

the Bankruptcy Court must also determine that under the Plan members of each such class will 

receive or retain property of a value, as of the Effective Date, that is not less than the amount that 

such members would receive or retain if the Company were liquidated under Chapter 7 of the 

Code on such date. 

 In a reorganizing Plan, if the Plan has been accepted by one impaired class, but all 

impaired classes have not accepted the Plan, the Court would normally determine whether to 

cram the plan down on the dissenting class or classes.  The Court can only do this if the Plan 

does not discriminate unfairly as to each class of claims, and if the Plan is fair and equitable as to 

each class of claims.  Whether a Plan is fair and equitable as to a class of claims is determined by 

the standards set out in Sec. 1129(b)(2) of the Code.  In the Plan submitted by the Debtor, there 

are 4 non-insider impaired classes.  Therefore, the “cram down” provisions of the bankruptcy 

code could be applied against a rejecting class or classes of creditors.  

 NO REPRESENTATIONS CONCERNING “THE MCK MILLENNIUM CENTRE 

RETAIL LLC PLAN” PARTICULARLY AS TO FUTURE BUSINESS OPERATIONS, 

VALUE OF PROPERTY, OR THE VALUE OF ANY SECURITIES OR NOTES TO BE 

ISSUED UNDER THE PLAN, OTHER THAN AS SET FORTH IN THIS STATEMENT, IS 

AUTHORIZED.  ANY REPRESENTATIONS OR INDUCEMENTS MADE TO SECURE 

YOUR ACCEPTANCE WHICH IS OTHER THAN AS CONTAINED IN THIS STATEMENT 

SHOULD NOT BE RELIED ON BY YOU IN REACHING YOUR DECISION, AND ANY 

SUCH ADDITIONAL REPRESENTATIONS AND INDUCEMENTS SHOULD BE 

REPORTED TO COUNSEL FOR THE DEBTOR OR THE UNITED STATES TRUSTEE, 

WHO, IN TURN, SHALL DELIVER SUCH INFORMATION TO THE BANKRUPTCY 

COURT FOR SUCH ACTION AS MAY BE DEEMED APPROPRIATE. 

THE INFORMATION CONTAINED IN THIS STATEMENT HAS NOT BEEN 

SUBJECT TO A CERTIFIED AUDIT.  THE RECORDS KEPT BY THE DEBTOR RELY FOR 

ITS ACCURACY UPON BOOKKEEPING PERFORMED BOTH INTERNALLY AND BY 
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OUTSIDE SERVICES.  EVERY REASONABLE EFFORT HAS BEEN MADE TO PRESENT 

ACCURATE FIGURES.  HOWEVER, BECAUSE OF THE COMPLEXITY OF THE 

DEBTOR’ AFFAIRS, ONLY A CERTIFIED AUDIT CAN ASSURE ACCURACY.  MOST OF 

THE INFORMATION CONTAINED HEREIN HAS NOT BEEN SUBJECT TO A CERTIFIED 

AUDIT.  THE INFORMATION OBTAINED BY COUNSEL FOR THE DEBTOR FROM 

RECORDS KEPT BY THE DEBTOR AND OTHER SOURCES DESCRIBED IN THE 

DISCLOSURE STATEMENT IS NOT WARRANTED OR REPRESENTED TO BE 

ACCURATE, ALTHOUGH ALL SUCH INFORMATION IS ACCURATE TO THE 

DEBTOR’S BEST KNOWLEDGE, INFORMATION AND BELIEF. 

II. BACKGROUND 

A. The History of the Debtor’s Operations 

MCK Millennium Centre Retail LLC was formed to own the retail portions of the 

property located at 33 W. Ontario Street, Chicago, Illinois.  Tenants include Bank of America, 

Eggsperience restaurant, RevBurger restaurant, Ultimate Tanning Salon, and M&F Business 

Solutions, Inc.  The members of MCK Millennium Centre Retail LLC were also members of 

MCK Millennium Centre Parking LLC (“MCK Parking”), which was liquidated through a 

separate case in the United States Bankruptcy Court for the Northern District of Illinois, case 

number 12-24676. 

B. Background To Chapter 11 Filing 

The Chapter 11 filing was precipitated by three issues. First, MCK’s loan from MLMT 

2005-MKB2 Millennium Centre Retail LLC (“MLMT”) termed out.  MLMT commenced 

foreclosure proceedings in the Circuit Court of Cook County, Illinois. 

MCK was unable to obtain replacement financing because of claims against it arising out 

of the MCK Parking bankruptcy, which raised the claim of MLMT above the value of MCK’s 

real property. 

Also, Paul Tsakiris was suing MCK in the Circuit Court of Cook County, Illinois, 

for specific performance under an alleged contract for the purchase of MCK’s real 

property. 

Immediately prior to the filing of this bankruptcy case, the Debtor resolved the claims 

arising from the MCK Parking case, which put the claim of MLMT back in line with the value of 

MCK’s real property. 
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 MLMT obtained the appointment of a receiver in its foreclosure action, which compelled 

MCK to file the instant bankruptcy case in order to protect its assets and its other creditors. 

C. Operations During the Chapter 11 

During the pendency of the case, the Debtor rejected the purported contract with Paul 

Tsakiris and has pending an objection to his claim. 

The Debtor attempted to sell its real property pursuant to a letter of intent in the amount 

of $15,750,000.00.  However, during the course of its due diligence, that prospective purchaser 

lowered its offer to $13,250,000.00.  The Debtor subsequently obtained an offer from a different 

purchaser in the amount of $13,750,000.00, however MLMT was not willing to extend the 

Debtor’s use of cash collateral in order to accommodate the timing of the sale. 

The Debtor explored financing options with a number of prospective lenders.  However, 

the best terms were not to be available to the Debtor while this bankruptcy case is pending. 

The Debtor ultimately obtained a one-year replacement loan from SP-Ontario Loan LLC 

and paid off MLMT. 

Prepetition obligations from tenant Eggsperience in the amount of have been collected by 

the Debtor over the course of the bankruptcy case. 

During the pendency of the case, the Debtor entered into a lease with a new tenant, Flight 

Club Chicago LLC.   

 The Debtor has filed monthly operating reports which have shown net-positive cash 

flow.  The Debtor-in-possession period began with approximately $232,266.30 in its operating 

account.  The Debtor has approximately $188,562.99 in cash as of October 31, 2016. The decline 

in cash arose from closing fees in the amount of $330,149.07 on the replacement loan.  

The Debtor income is entirely derived from the rental of its commercial units. 

 

   RECEIPTS  DISBURSEMENTS  NET 
Mar-16 $98,831.42 $34,849.37 $63,982.05 
Apr-16 $66,142.12 $0 $66,142.12 

May-16 $170,630.84 $55,618.70 $115,012.14 
June-16 $115,831.94 $40,784.11 $75,047.83 
July-16 $156,778.23 $197,555.93 -40777.7 
Aug-16 $134,514.90 $60,872.22 $73,642.68 
Sep-16 $57,950.97 $26,158.16 $31,792.81 
Oct-16    
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III. UTHE PLAN 

(a) Legal Requirements: The Plan is required to address the claims of all creditors 

fairly and equitably.  The Debtor believes that it has done that.  Each class of secured creditors 

that has an interest in different assets of the Debtor is necessarily a separate class of creditor.  

However, the Plan generally addresses its interests similarly.  

 The administrative Claims are all unsecured claims entitled to priority under § 507(a)(3) 

under the Bankruptcy Code and are to be paid in full on the Plan Distribution Date or as 

otherwise agreed to by the parties. Tax Claims are to be treated as permitted by the Code and are 

entitled to a priority under §507(a)(7) and by payment over time under § 1129(a)(9)(C). 

 The foregoing, along with this brief summary of the Plan should not be relied on for 

voting purposes.  Creditors are urged to read the Plan carefully.  The Plan as proposed represents 

a legally binding agreement with the Debtor.   

IV. FINANCIAL INFORMATION 

A. Summary of the Debtor’s Assets and Liabilities 

 The Debtor’s assets are listed at fair market value where available.  Liabilities are listed 

as claimed without setoff or reduction to value of collateral.  The Debtor has no avoidance or 

preference actions.   

  Assets: 
a. Accounts 

  MB Financial Bank 3359  $     188,562.99 
  Circuit Court of Cook County* $     100,000.00 

  b. Real Property 
33 W. Ontario    $13,750,000.00 
  

     TOTAL ASSETS   $14,038,562.99 
Liabilities:  

a. Secured & Priority     
IRS     $   100.00 
Tenant security deposits  $        67,764.34 
RE Taxes due 2017   $     331,984.00 
SP-Ontario Loan LLC   $11,320,000.00 

 Subtotal     $11,719,848.34 

b. Administrative  
     Professional fees   $        80,000.00 
     US Trustee    $          4,875.00         

  Subtotal     $        84,875.00 
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c. General Unsecured      
Tsakiris*    $   2,000,000.00 
Others     $        69,337.09 

Subtotal     $   2,069,337.09 

TOTAL LIABILITIES   $ 13,874,060.43 
     *Subject to the determination of the validity of Claim 4-1 
 

B. Financial Reports And Projections 

 Attached hereto and made a part hereof as Exhibits B and C respectively are a Projection 

of the Debtor’ cash flow for the period commencing with the first calendar quarter following the 

anticipated Effective Date and continuing for three years through December 2019, along with 

consolidated financial statements for the Debtor-in-possession period. 

Pursuant to the requirements of the Office of the United States Trustee, the Debtor’s 

operating reports have been cash-basis. 

C. Liquidation Analysis 

The Debtor’s assets comprise real property and cash.  Both are subject to the lien of SP-

Ontario Loan LLC in the amount of at least $11,200,000.00.  Under a forced liquidation, it is 

anticipated that accruing interest and legal fees would eliminate any remaining equity in the real 

property by the time the property could be sold pursuant to a foreclosure proceeding.  There 

would likely be additional claims against the property for real estate taxes and condominium 

association dues.  Under a forced liquidation, the disputed escrow money would likely be 

returned to Tsakiris.  The tenant security deposits would be deducted from the operating account. 

D. Comparison  of Chapter 7 to a Plan of Reorganization 

 A review of the Debtor’ liquidation analysis shows that in the event of a liquidation 

pursuant to Chapter 7, after the allowance of administrative priorities (administrative claims for 

unpaid bills from operations during the Chapter 11 proceeding and the allowance of professional 

fees and trustee fees for both the Chapter 11 proceeding and the Chapter 7 proceeding), and 

payment to secured creditors out of the liquidation of their collateral, general unsecured creditors 

would likely receive no distribution. 

 The principle risk to the Plan is that the Reorganized Debtor may be unable to refinance it 

at a significantly lower rate of interest, and/or that issues with tenants may decrease the monthly 

rents.  However, the tenant risk is backstopped by the New Value Escrow. 
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V. PROOFS OF CLAIMS 

A. Filing of Proofs of Claims and Interest 

 The only creditors or parties in interest required to file Proofs of Claim or Interest with 

the Court to receive the benefits of the Plan is those which: 

a) have not been listed by the Debtor in the Schedules filed with the Court, or  
 
b) have been listed by the Debtor and the Schedules filed with the Court but have 

been listed as disputed, contingent, or unliquidated.   
 
 Any creditor or party in interest which has been listed by the Debtor in the Schedules 

filed with the Court but has been listed in an incorrect amount will receive benefits under the 

Plan only to the amount stated in the Schedules unless said creditor files a Proof of Claim or 

Interest setting forth the correct amount.   

B. Objections to Claims 

The Debtor has pending its objection to Claim 4-1 of Paul Tsakiris in the amount of 

$2,000,000.00. 

VI. MEANS FOR EFFECTUATING PLAN POST-CONFIRMATION 

A. Improvements To Cash Flow  

The Debtor will effectuate the Plan through cash on hand, the cash flow from operation 

of the Debtor’s business, and any New Value Contribution from the Class 4 equity holders. 

The Debtor anticipates improving cash flow through post-confirmation refinancing with 

long-term debt which is expected to cut debt service in half.  The Debtor has had discussions 

with at least two prospective lenders regarding such financing, but it is necessary for the Debtor 

to first emerge from bankruptcy.   

These increases in available cash, combined with, but not dependent on, the cessation of 

legal expenses associated with the litigation described above in Article II should enable the 

Debtor to successfully implement its Plan and exit its Chapter 11 reorganization as a healthy 

company. 

B. Officers 

Joseph Khoshabe shall be the responsible disbursing agent for Plan payments.   

VII. AUCTION OF EQUITY INTEREST 

The New Value Contribution shall be subject to higher or better offers. In the event that 

an entity offers more than the New Value Contribution for the purchase of the equity in the 
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Reorganized Debtor, the Debtor shall conduct an auction for the sale of the equity in the 

Reorganized Debtor at the Confirmation Hearing. The highest and best offer at the Auction shall 

constitute the New Value Contribution and the offeror shall constitute the new Interest Holder(s) 

in the Reorganized Debtor. 

The Auction shall be advertised by the Debtor in a newspaper of general circulation 

inviting higher and better offers on two separate days no later than fourteen days prior to the 

Confirmation Hearing. 

Parties wishing to overbid the current offer of the New Value Contribution for the equity 

interests in the Reorganized Debtor must (i) provide a written offer to the Debtor on or before the 

Confirmation Hearing setting forth the offeror’s name, contact information and amount of offer; 

(ii) prior to the Confirmation Hearing, submit a cashier’s check in the amount of $210,000.00 

payable to the Debtor (“Deposit”) and provide evidence of ability to pay any additional amounts 

offered; (iii) make an offer of no less than $210,000.00; and (iv) be present at the Confirmation 

Hearing.  

In order to eliminate the post-confirmation obligations of the Members arising from their 

personal guarantees under the replacement loan from SP-Ontario Loan LLC, and any claims 

against the Reorganized Debtor which may result therefrom, transfer of the equity interest in the 

Reorganized Debtor pursuant to the Auction is subject to payment of the Class 1 secured creditor 

in full, including the exit fee of $120,000.00. 

 At the Auction competing bidders will be permitted to increase their bids in increments 

of at least $10,000.00 (5% of the proposed New Value Contribution). 

All secured creditors shall be permitted to credit bid up to the amount of their allowed 

secured claims, to the extent allowed as a secured claim under § 506 of the Code.  Secured 

creditors are not required to make a cash deposit, except to the extent that their written offer 

exceeds the amount of their allowed secured claim. 

All offers and submissions of Deposits must be made no later than forty-eight hours prior 

to the time scheduled for the Confirmation Hearing and sent to Debtor’s counsel: The Golding 

Law Offices, P.C., 500 N. Dearborn St., 2nd Floor, Chicago, Illinois 60654, Fax: (312) 755-5720, 

jgolding@goldinglaw.net. 
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VIII.  TAX EFFECTS 

A. General 

While the general rule under the Internal Revenue Code of 1986, as amended ("IRC") is 

that income from the discharge of indebtedness is included in a taxpayer's gross income, Debtor 

in bankruptcy are entitled to exclude from gross income, for federal income tax purposes, any 

amount which, but for 26 U.S.C.§108(a), would be includible in gross income by reason of 

discharge of indebtedness.  If a Debtor excludes discharge of indebtedness from its gross income, 

it must reduce certain tax attributes unless the Debtor elects to apply all or any portion of the 

excluded amount to reduce the basis of its depreciable property. 

The state and local tax treatment of income from the discharge of indebtedness in a 

bankruptcy case is controlled by §346(j) of the Bankruptcy Code.  Neither the estate nor the Debtor 

realizes income by the forgiveness or discharge of indebtedness in a case under Title 11, except as 

otherwise provided in §346(j).  Similar to the federal tax treatment, the net operating loss of the 

company must be reduced by the amount of indebtedness forgiven or discharged.  Once net 

operating losses are adjusted, then the Debtor may either recognize income under §346(j)(6) of the 

Bankruptcy Code or reduce its basis in depreciable property under §364(j)(7).   

The estate of a Debtor in a Chapter 11 proceeding is treated as a separate entity that is taxed 

like any other taxpayer. (IRC Section 1398.)  No gain or loss is recognized on the transfer of assets 

to the estate that occurs by operation of law upon the commencement of the case (IRC Section 

1398(f)).  The estate succeeds to certain tax attributes of the Debtor, determined as of the first day 

of the Debtor’s taxable year in which the case commences, including, but not limited, net operating 

loss carryovers, passive activity loss carryovers, charitable contribution carryovers and investment 

tax credit carryovers (IRC Section 1398(g)). 

The precise amount of tax attributes available to the estate has not yet been determined.  

While Debtor's tax attributes expire at various times depending on their nature and when they 

arose, Debtor believes that it has sufficient tax attributes available so that no recognition of taxable 

income, for either federal or state tax purposes, will result from income from discharge or 

forgiveness of indebtedness under its Plan. 

B. Income During Period of Administration 

The estate will recognize taxable income, gain, loss and deduction during the period of 

administration based on its sources of income and expense, including its operations during the 
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Chapter 11 case.  The estate may also recognize taxable income if it disposes of any estate assets 

at a gain in a taxable transaction. 

The principal expenses and losses of the estate consist of operating expenses and to a much 

lesser degree administration expenses.  Also, there may be unrecovered tax basis in some of the 

estate’s receivables with the result that the estate may incur additional losses attributable to 

worthless receivables. 

It is anticipated that the operation of the Debtor's business during the pendency of these 

proceedings will not result in the realization of taxable net income or net gains during the period 

of administration of the estate that will exceed available tax attributes.  Moreover, based upon the 

payments to be made under the Plan, any such cancellation-of-debt income should not cause the 

estate to incur any tax liability, but will merely reduce or eliminate all or a portion of Debtor's 

remaining tax attributes.  If no carryover attributes remain, the basis of assets that are transferred 

back to the Debtor may be decreased, but not below the amount of any debt that remains a lien 

against the property. 

Other than Real Estate taxes, no new taxes have been assessed for the Debtor-in-possession 

period.  The Debtor does not anticipate that the estate will incur any tax burden in excess of tax 

attributes.  As a Limited Liability Company, the tax burden is borne by its members. 

C. Taxation of Distributions 

 The excess of the amount of an allowed claim over the amount distributed to such 

creditor will constitute COD income to the estate.  The transfer of any assets to the Debtor at the 

conclusion of the proceedings are not treated as taxable dispositions by the estate under IRC 

Section 1398(f)(2).  The gain or loss to a creditor will be measured by difference between the 

amount distributed to such creditor and the creditor's tax basis for its claim.  The tax consequences 

to each creditor will vary depending on the prior tax treatment accorded to their claims.  For 

example, if a creditor's tax basis for its claim exceeds the distribution received, such creditor will 

recognize a taxable loss.  On the other hand, a creditor who has completely written off its claim 

against the Debtor and obtained a full tax loss for the amount of the claim may have to recognize 

taxable income upon the distribution under the Plan.  The amount of taxable gain or loss realized 

by a creditor will depend on facts that are unique to each creditor.  Each creditor should seek 

independent tax advice to determine the tax consequences to each creditor. 
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IX. UCONCLUSION 

 The Debtor urges creditors to vote to accept the Plan submitted with this Disclosure 

Statement and to evidence such acceptance by returning your ballot to the United States 

Bankruptcy Court, Ballot Dept. at the address listed on the Ballot so that it will be filed by the 

Clerk of the Court at a time set by the Court as provided with the Notice enclosed with the Plan 

and Disclosure Statement by serving a copy thereon upon the attorney for the Debtor, Richard N. 

Golding, 500 N. Dearborn St., Chicago, Illinois 60654.   

      Respectfully submitted, 
 
      /s/Joseph Khoshabe 

Joseph Khoshabe 
MCK Millennium Centre Retail LLC, Debtor 

      
     By:   /s/ Richard N. Golding  
      Richard N. Golding 
      one of its attorneys 
 
Richard N. Golding (0992100) 
The Golding Law Offices, P.C. 
500 N. Dearborn St., 2nd Floor 
Chicago, Illinois 60654 
P(312) 832-7885 
F(312) 755-5720  
E-Mail:  rgolding@goldinglaw.net 
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