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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

Inre: ) Chapter 11
)

Nature’s Choice Landscape Supply, Inc., ) Case No. 17-07949
)

Debtor. ) Honorable Donald R. Cassling

) Hearing Date: April 25, 2017
) Hearing Time: 9:30 a.m.

MOTION OF SWIFT FINANCIAL CORPORATION FOR ENTRY OF AN ORDER
(A) PROHIBITING THE DEBTOR’S USE OF NON-ESTATE PROPERTY AND
CASH COLLATERAL, (B) ORDERING THE SEGREGATION
OF CASH COLLATERAL AND AN ACCOUNTING,
AND (C) GRANTING OTHER RELIEF

Despite written objections and the lack of consent by Swift Financial Corporation d/b/a
Swift Capital (“Movant” or “Swift”), since February 14, 2017 (the “Petition Date™), Nature’s
Choice Landscape Supply, Inc. (the “Debtor”) has, on information and belief, continuously
converted non-estate property owned by Swift and used cash collateral in which Swift holds an
interest without Swift’s consent and without providing adequate protection to Swift. Accordingly,
in support of this Motion, Movant respectfully states as follows:

RELIEF REQUESTED

1. Movant respectfully requests entry of an order (a) pursuant to §§ 105(a) and 363 of
Title 11 of the United States Code (the “Bankruptcy Code”) prohibiting the Debtor’s use of non-
estate property owned by Swift and the use of cash collateral in which Swift holds an interest; (b)
pursuant to § 363(c)(4) of the Bankruptcy Code directing the Debtor to segregate cash collateral
and to file a specific accounting of the sources and amounts of all funds on deposit on the Petition
Date and received by the Debtor on and after the Petition Date to the present, together with a

specific listing of the payees and amounts disbursed by the Debtor during that period; and (c)
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granting Movant such further and additional relief as may equitable and just under the

circumstances presented.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 1334.
This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue is proper
pursuant to 28 U.S.C. §§ 1408 and 1409. The statutory basis for the relief requested herein is §
363 of the Bankruptcy Code.

BACKGROUND

3. Since the Petition Date, the Debtor has been operating its business as a debtor in
possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code. The amount of the Debtor’s
receipts and disbursements since the Petition Date is unknown. Neither a committee nor a trustee
has been appointed to serve in this case.

4, Swift is a corporation organized and existing under the laws of the State of
Delaware. Swift is in the business, infer alia, of purchasing future receivables from various
merchants. Swift pays merchants a contractually agreed upon purchase price (the “Purchase
Price”) in exchange for a contractually agreed-upon amount of the merchant’s future receivables
(the “Amount Sold”). A specified percentage of the merchant’s future receivables are thereafter
paid to Swift on a daily or weekly basis as agreed by the parties (the “Purchased Percentage”) by
way of ACH debits from the merchant’s pre-approved deposit account until such time as the
Amount Sold is paid in full. The merchant is authorized to use a portion of collections provided it
is compliance with the terms and conditions contained in the contract and is not in breach of the

representations and warranties set forth therein.
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5. By contract dated December 11, 2015, Swift and the Debtor entered into a Future
Receivables Sales Agreement (the “FRSA”). Under the FRSA, Swift paid the Purchase Price of
$100,000.00 to the Debtor in consideration of the Debtor’s sale to Swift of the Amount Sold of
$132,900.00. The Purchased Percentage of the future receivables was 10%. A copy of the FRSA

is appended hereto as Exhibit A and incorporated herein by this reference.

6. As defined in the FRSA, “ Future Receivables” means “any and all funds that [the
Debtor] receives from the use by [the Debtor’s] customers of cash, checks, money orders,
electronic transfer, cards (including, without limitation, credit cards, charge cards, debit cards,
prepaid cards, benefit cards, or similar cards) or other forms of payment to purchase [the Debtor’s]
products and/or services (including, without limitation, any such funds that are processed by [the
Debtor’s] card processor(s)).” FRSA, q 1.

7. The FRSA requires the Seller of its Future Receivables to maintain a deposit
account approved by Swift into which all collections of the Future Receivables are to be deposited,
and the Seller irrevocably authorizes Swift to ACH debit the account on a weekly basis the
Specified Percentage or the Alternative Daily Amount. The Debtor and Swift agreed that the
Specified Percentage is 10%, and that it would be remitted to Swift on a weekly basis through
ACH debits. As a result, 90% of all collections are available to the Debtor to operate its business,
which presumably was expanded and/or stabilized by Swift’s payment of the $100,000.00
Purchase Price.

8. The Seller also represents, warrants, and covenants that, inter alia: it will not
change the approved depository account without Swift's consent; it will not interfere with or
circumvent payments to Swift; it will provide Swift with full financial disclosures when requested,

including but not limited to copies of bank statements; it will not sell any of its assets outside of
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the ordinary course of business; it will not re-sell its future receivables to another party; it will not
conduct business under any other name or change its place of business; and it will not sell the
business without prior notice. FRSA, p. 6.

9. The Events of Default defined in page 7 of the FRSA are limited to the expectations
of any properly managed business and do not relate in any way to the non-payment of the Amount
Sold in whole or in part since the transaction is not a loan. Rather, the Events of Default largely
pertain to the Seller’s breach of its representations, warranties, and covenants.include failure to
make deposits in the approved account; failure to inform Swift of cash flow constraints that will
prohibit the Seller from making certain deposits which would cause an ACH debit made by Swift
to be dishonored; moving the designated depository account without Swift’s approval; failure to
provide information reasonably requested by Swift; breaching the Debtor’s representations,
warranties, and covenants upon which Swift relies; interfering with Swift’s ACH debits; using any
portion of the Purchase Price for personal and family purposes; and selling future receivables to
another party without Swift’s consent.

10.  The performance guaranty required of the Debtor’s principal pursuant to paragraph
8 is limited to the guarantor’s agreement to perform the Seller’s obligations under the FRSA if the
Seller breaches its representations, warranties, or covenants; the contract expressly provides that
the guaranty is not a guaranty of collection.

11.  Finally, the security interest granted to Swift on page 10 only provides a remedy if
the Debtor defaults by breaching its representations, warranties, and covenants. In other words,
even if Swift did not receive one dollar of the Amount Sold, the transaction is without recourse
and no femedies would exist under the Uniform Commercial Code or otherwise as long as the

Debtor simply deals with Swift in a fair and honest manner; honors its representations, warranties,
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and covenants; and does not interfere with Swift’s ACH debit authorization if the Debtor is able
to sustain its business operations.

12. On March 26, 2015, Swift perfected the security interest granted to it through the
filing of a UCC Financing Statement with the Illinois Secretary of State as Document Number
20161418.

13. The Debtor breached its representations, warranties, and covenants, by, inter alia,
interfering with Swift’s ability and right to initiate ACH debits from the approved account.

14.  Accordingly, Swift exercised its right to commence an arbitration proceeding
against the Debtor and the guarantor in 2016. On March 2, 2017, the arbitrator entered an award
in favor of Swift and against the Debtor and the guarantor in the amount of $126,627.50, plus
reimbursement of cer5ain fees and costs in the amount of $7,360.50. A true and correct copy of

the arbitration award is attached hereto as Exhibit B and is incorporated herein by this reference.

15.  Inits Schedules, the Debtor incorrectly lists Swift as the holder of two unsecured
claim in the aggregate amount of $129,015.77. The Debtor admits Swift’s claims are not disputed,
contingent, or unliquidated. (Dkt. No. 1, p. 20) In fact, Swift holds a secured claim in the amount
of $133,988.00.

BASIS FOR RELIEF

16. Section 105(a) of the Bankruptcy Code provides in pertinent part “[t]he court may
issue any order, process, or judgment that is necessary'or appropriate to carry out the provisions
of this title.”

17. Sections 363(a), (c)(2), and (c)(4) of the Bankruptcy Code provide in pertinent part

as follows:



15 S

Case 17-07949 Doc 19 Filed 04/20/17 Entered 04/20/17 16:04:22 Desc Main
Document Page 6 of 8

(a) In this section, “cash collateral” means cash, negotiable instruments,
documents of title, securities, deposit accounts, or other cash equivalents whenever
acquired in which the estate and an entity other than the estate have an interest and includes
proceeds . . .

(c)(2) The trustee may not use, sell, or lease cash collateral under paragraph (1)
of this subsection unless —

(A)  Each entity that has an interest in such cash collateral consents; or
(B) The court, after notice and a hearing, authorizes such use, sale or
lease in accordance with the provisions of this section.
©)@) Except as provided in paragrapﬁ (2) of this subsection, the trustee shall
segregate and account for any cash collateral in the trustee’s possession, custody, or
control.

18.  Pursuant to § 1107(a) of the Bankruptcy Code, the Debtor has all of the obligations
and duties of a trustee set forth in § 363 above.

19.  As aforesaid, the FRSA defines Future Receivables broadly and includes any form
of funds and receipts received by the Debtor in the operation of its business.

20.  For months, the Debtor has been in default of its obligations under the FRSA, has
failed and refused to pay the Purchased Percentage to Swift, has converted property owned by
Swift, and has been in breach of its representations, warranties, and covenants contained in the
FRSA.

21. Swift owns the Future Receivables, and the Debtor is not authorized to use any
portion of the Future Receivables and the proceeds thereof. The Future Receivables are not
property of the estate.

22. Movant does not consent and never has consented to the use of its cash collateral.

23.  The extent of the Debtor’s conversion of non-estate property and unauthorized use

of cash collateral presently is unknown.

24. Section 363(e) of the Bankruptcy Code provides “[n]otwithstanding any other
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provisions of this section, at any time, on request of an entity that has an interest in property used,
sold, or leased, or proposed to be used, sold, or leased, by the trustee, the court, with or without a
hearing, shall prohibit or condition such use, sale, or lease as is necessary to provide adequate
protection of such interest.”

CONCLUSION

25.  The Debtor had funds on deposit on the Petition Date. (Dkt. No. 1, p. 9) Such funds
undoubtedly were proceeds of Future Receivables owned by Movant. The Debtor has continued
to operate its business since the Petition Date. The Debtor undoubtedly has converted property
owned by Movant for its own use and benefit, Movant has never consented to the use of cash
collateral, the Debtor has not segregated cash collateral as required by the Bankruptcy Code, and
the Debtor has never offered adequate protection to Movant in respect thereto.

26.  Accordingly, Movant respectfully submits this Court should prohibit any further
use of non-estate property and the use of cash collateral pursuant to §§ 105(a) and 363(e), and
require the Debtor to segregate cash collateral and an accounting pursuant to § 363(c)(4).

WHEREFORE, Swift Financial Corporation respectfully requests that this Motion be
granted in its entirety, that this Court entered the proposed order filed in connection herewith, and
that Movant be granted such further and additional relief as may be equitable and just.

Dated: April 20,2017 SWIFT FINANCIAL CORPORATION

By: /s/ Charles S. Stahl, Jr.
One of its Attorneys

Charles S. Stahl, Jr. (I.D. No. 2699915)
Swanson, Martin & Bell, LLP

2525 Cabot Drive, Suite 204

Lisle, IL 60532

T: (630) 799-6990

F: (630) 799-6901
cstahl@smbtrials.com
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Troy M. Sphar (I.D. No. 6278497)
Swanson, Martin & Bell, LLP

330 North Wabash Avenue, Suite 3300
Chicago, Illinois 60611

T: (312) 321-9100

F: (312) 321-0990
tsphar@smbitrials.com
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SWIFT# CAPITAL

FUTURE RECEIVABLES SALE AGREEMENT

This FUTURE RECEIVABLES SALE AGREEMENT (“Agreement”) dated  December 11, 2015 (“Effective
Date”), is made by and between Swift Financial Corporation, a Delaware Corporation (“Purchaser”), and

| Nature’s Choice Landscape Supply, Inc.

; D/B/A A Natural Choice Shamrock Landscaping & Installation; A Natural Choice Shamrock Landscapf@ﬂ@@ﬁ")-

: This Agreement shall be deemed binding and effective on each of the Purchaser and the Business as of the dates
under their respective signatures.

Purchase Price:

(The dollar amount Purchaser is paying for the Amount Sold.) $ 100000.00
Amount Sold:
(The dollar value of the Future Receivables being sold.) $ 132900.00

Purchased Percentage:
(The percentage of Future Receivables Business agrees to remit to

Purchaser each day.) 10.00%
Specified Weekly Amount:

(The dollar amount to be collected, in certain circumstances as $
described below, from Business's Direct Debit Account each week.) 2768.75

Origination Fee:
(The fee collected from Business's Direct Debit Account the first
business day after Business receives the Purchase Price - calculated at $ 2500.00

2.500% of the Purchase Price)

Purchaser and Business agree as follows:

1. Sale. In exchange for the Purchase Price, Business hereby sells to Purchaser the Purchased Percentage of
Business’s Future Receivables up to the Amount Sold and shall pay the Purchased Percentage to Purchaser until
such time as Purchaser receives the full Amount Sold and any assessed fees as may be applicable. Business may
use the Purchase Price solely for business purposes and not for personal, family or household purposes.
Business agrees that use of the Purchase Price for personal purposes will result in a default under the Agreement.
There is no interest rate and no fixed time period during which the Amount Sold must be collected by Purchaser.
Business going bankrupt or going out of business, in and of itself, does not constitute a breach of this Agreement.
Purchaser is entering into this Agreement knowing the risks that Business’s business may slow down or fail, and
Purchaser assumes these risks based on Business’s representations, warranties and covenants in this Agreement,
which are designed to give Purchaser a reasonable and fair opportunity to receive the benefit of its bargain.

“Future Receivables” means any and all funds that Business receives from the use by Business’s customers of cash,
checks, money orders, electronic transfer, cards (including, without limitation, credit cards, charge cards, debit cards,
prepaid cards, benefit cards, or similar cards) or other forms of payment to purchase Business’s products and/or
services (including, without limitation, any such funds that are processed by Business’s card processor(s)).

This Agreement and the resulting sale of Business's Future Receivables is a commercial transaction. Because this is
a sale and not a loan, there is no repayment term. If Business’s business slows down and the rate of receipt of
Future Receivables decreases or if Business's business closes (and Business has not violated the terms of this
Agreement), Business will not be in default under this Agreement.

Business cannot sell its Future Receivables to anyone else during the term of this Agreement. Violation of
this requirement could result in default charges and the entire Amount Sold and any assessed fees will be

17
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SWIFT# CAPITAL

immediately due to Purchaser. See the Terms and Conditions for an explanation of the events of default, the
consequences of default, and the circumstances under which the individuals that sign this Agreement may be
personally liable. The events of default in the Terms and Conditions include, without limitation:

o Changing bank accounts without Adding a bank account without Purchaser’s

Purchaser’s Consent consent

» Selling the Business » Selling the Business’s Future Receivables to

» Failing to provide copies of any another company or entering into another financial
documents related to the Business’s card obligation that requires the Business to make daily
processing activity or financial and or weekly payments without Purchaser’s consent
banking affairs within 5 days of a request ¢ Changing processors without Purchaser's consent
by Purchaser » Excessive returned items

¢ Using the Purchase Price for personal, family or
household purposes

Purchaser’s obligations under this Agreement will not be effective unless and until Purchaser has completed
its review of the Business and has executed this Agreement. Prior to executing this Agreement, Purchaser
may conduct a processing trial to determine whether the Purchased Percentage or Specified Weekly Amount
will be correctly processed and/or reported to Purchaser. If the processing trial is not completed to
Purchaser’s satisfaction, Purchaser will refund to Business all funds that were retained by Purchaser during
the processing trial.

2. Timing, Method of Payment by Purchaser. Purchaser will pay the Purchase Price or any portion thereof to
Business only at a time, and through a method, acceptable to Purchaser and at Purchaser's sole discretion.

3. Rightto Cancel. Business may cancel this transaction at any time within ten (10) days after Purchaser forwards
the Purchase Price to Business. In order to cancel the transaction, Business must return to Purchaser all amounts of
the Purchase Price that have been paid to Business within ten (10) days after Business has received any portion of
the Purchase Price.

4. Terms and Conditions. This Agreement is subject to certain Terms and Conditions, (together with any future
amendments, the “Terms and Conditions”) contained in a separate document. Purchaser can amend any of the
Terms and Conditions, to the extent not prohibited by law, by giving Business prior written notice. However, unless
Business has breached this Agreement including any of the Terms and Conditions, Purchaser cannot increase the
Purchased Percentage or Specified Weekly Amount without Business's prior written consent. Should Business enter
into an additional contract with Purchaser subsequent to the date of this Agreement, the applicable version of the
Terms and Conditions shall apply and be incorporated by reference as if set forth fully therein.

5. Fees and Other Charges. Purchaser does NOT CHARGE ANY BROKER FEES to Businesses that sell their
Future Receivables to Purchaser. If Business is charged such a fee, it is not being charged by Purchaser.
Additionally, because this is not a loan, Purchaser does not charge any interest, finance charges, points, late fees or
similar fees (except as permitted by applicable law in connection with civil judgments). Purchaser is purchasing the
Future Receivables at a discount. Purchaser may, at its discretion, charge the following fees:

»  Origination Fee: an origination fee of up to 2.5% of the Purchase Price may be assessed by the Purchaser.
if assessed, the origination fee will be collected from Business's Direct Debit Account the first business day
after Business receives the Purchase Price.

¢ Returned Item Fee: a returned item fee of $35.00 will be assessed if, for any reason, (a) a check, draft or
similar instrument issued by the Business or an individual that signs this Agreement is not honored or
cannot be processed; or (b) an electronic debit is returned unpaid or cannot be processed (each, a
“‘Returned Item”). Business and any individual that signs this Agreement authorize Purchaser to resubmit
Returned ltems in its discretion. At Purchaser's option, Purchaser will assess this fee the first time
Business's payment is not honored or paid, even if it is later honored or paid following resubmission. Any
check, draft or similar instrument may be collected electronically if returned for insufficient or uncollected
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s Collections Administration Fee: upon any Event of Default described in the Terms and Conditions,
Business will be charged a fee equal to 10% of the remaining Amount Sold.

e Stacking Fee: if Business sells any of Business's Future Receivables without Purchaser's prior written
consent (including but not limited to Business entering into a financing arrangement requiring Business to
make daily or weekly payments), in addition to any Collections Administration Fee, Business will be charged
10% of the original Amount Sold.

s Electronic Access Fee: if Business fails to assist Purchaser in maintaining access to electronic bank
information for the Approved Accounts, in addition to any Collections Administration Fee, Business will be
charged 5% of the remaining Amount Sold.

Purchaser is not required to provide prior notice to Business of the assessment of any Origination Fee, Returned
ltem Fee, Collections Administration Fee, Stacking Fee, Electronic Access Fee, or Costs of Collection as defined in
the Terms and Conditions.

6. Purchased Percentage and Remittance Method. Purchaser agrees to accept the weekly remittance of the
Purchased Percentage by debiting, via ACH, the Business's bank account ("Direct Debit").

Business irrevocably authorizes Purchaser or its designated successor or assignee to withdraw the Purchased
Percentage or the Specified Weekly Amount by initiating a debit via the Automatic Clearing House ("ACH") system to
the Business's’ bank account (as listed in Business’s application or this Agreement) (the “Direct Debit Account”) or
such Approved Accounts that Business maintains. In the event Purchaser withdraws an incorrect amount from
Business’s Direct Debit Account, Business authorizes Purchaser to credit the Direct Debit Account for the appropriate
amount.

Business understands that, due to the timing of the receipt of data by Purchaser and the operations and rules of the
ACH system as determined by the National Automated Clearing House Association ("NACHA"), the Direct Debit
method may result in a mismatch between the timing of the receipt of Future Receivables and the timing of the debit.

Business hereby authorizes Purchaser or its designated successors or assigns to withdraw any amount now due or
hereinafter due according to the Agreement, or any agreement entered into after the latest date on the signature
page of this Agreement, between Business and Purchaser, by initiating debit entries to Business's Direct Debit
Account or from the Approved Accounts or at such other bank as Business may from time to time use if approved in
writing by Purchaser. Business agrees to be bound by the rules of the NACHA, as in effect from time to time.

To permit funding of the Purchase Price, Business hereby authorizes Purchaser to debit, via ACH, Business's Direct
Debit Account for the Purchased Percentage or the Specified Weekly Amount as specified in the Agreement until
such time as the Amount Sold and any assessed fees have been paid in full. If, at the end of this Agreement, the
Purchaser has collected more than $5.00 in excess of the Amount Sold and any assessed fees, Purchaser shall
promptly return such excess to Business.

In the event of a default of Business's obligations per the Agreement or if Business changes its bank account or
blocks Purchaser's’s ACHs as otherwise authorized by this Agreement, Business authorizes Purchaser to debit any
of Business's bank accounts for the full amount due under the Agreement or any portion thereof. Further, Business
authorizes its bank to accept and to charge any debit entries initiated by Purchaser to any of Business's bank
accounts.

Business understands that the foregoing ACH authorization is a fundamental condition to induce Purchaser to accept
the Agreement. Consequently, such authorization is intended to be irrevocable. In the event that Business
terminates such ACH authorization, Purchaser, in its sole discretion, may deem such termination to be an Event of
Defauit.

Purchaser may choose to delay the remittance of the Purchased Percentage if the amount of the Purchased
Percentage of Future Receivables on any one day is less than $5.00.

7. Specified Weekly Amount. Business and Purchaser agree that Business will pay the Specified Weekly Amount
each week until Purchaser receives full payment of the Amount Sold and any assessed fees. Purchaser will collect,
via ACH, the Specified Weekly Amount each week from the Direct Debit Account using the Direct Debit method.
Business has the option to select a Preferred Payment Day, as defined below. Commencing as of the first Preferred

[
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Payment Day, Purchaser will collect, via ACH, the Specified Weekly Amount each Preferred Payment Day. Business
shall deliver to Purchaser Business’s monthly bank statements for all Approved Accounts within ten (10) days of
Business’s receipt thereof. If, upon Purchaser's receipt of Business's monthly bank statements for all Approved
Accounts for a given month, such bank statements reflect that Purchaser has collected from the Direct Debit Account
during such month an amount in excess of the Purchased Percentage of Business's Future Receivables for such
month, Purchaser shall promptly credit the Direct Debit Account with an amount equal to the difference between (i)
the amount actually collected by Purchaser from the Direct Debit Account during such month and (i) an amount equal
to the Purchased Percentage of Business's Future Receivables for such month. If, upon Purchasers receipt of
Business’s monthly bank statements for all Approved Accounts for a given month, such bank statements reflect that
Purchaser has collected from the Direct Debit Account during such month an amount less than the Purchased
Percentage of Business’s Future Receivables for such month, Business shall promptly owe and pay to Purchaser an
amount equal to the difference between (i) the amount actually collected by the Purchaser from the Direct Debit
Account during such month and (ii) an amount equal to the Purchased Percentage of Business's Future Receivables
for such month. Absent any information to the contrary provided by Business, Purchaser will assume that all deposits
into the Direct Debit Account shown on the monthly bank statement are arising from collections of Future
Receivables. If the amount collected from the Direct Debit Account is within $5.00 of the Purchased Percentage of
Business's Future Receivables for such month, neither Purchaser nor Business is required to make additional
transfers for that month. For purposes of this Agreement, “Preferred Payment Day” means the business day of the
week specified by Business on which Swift will debit, via ACH, Business’s bank account, or if the specified business
day of the week falls on a day when ACH transactions cannot be initiated or, in the event of an unexpected
processing issue, the next business day or as soon as reasonably possible, or if Business does not select a business
day of the week, the business day of the week chosen by Swift at its discretion.

8. Performance Guaranty. By signing an FRSA on behalf of Business (each such signer, a “Guarantor”), the
Guarantors hereby assume and, jointly and severally, guarantee the full, complete and timely performance of all of
Business’s obligations under the Agreement in the event that there has been a violation by the Business of any of the
representations, warranties and covenants in Section 2 of the Terms and Conditions. In such instance, Guarantors
shall perform under the FRSA including paying or causing to be paid any amounts due that Purchaser would
otherwise be entitled to collect from Business, under the terms of this Agreement, including without limitation, under
Section 8 and Section 9 of these Terms and Conditions, immediately, upon notice from Purchaser describing
Business’s violation(s) of the representations, warranties and covenants in Section 2 in summary form. This
guarantee shall be a guarantee of performance and not a guarantee of collection. Purchaser may proceed to enforce
its rights against each Guarantor or any other guarantor of Business' obligations from time to time, prior to,
contemporaneously with or after any enforcement against Business or without any enforcement against Business.
The obligations of Guarantors are unconditional and absolute and shall remain in full force and effect and without
regard to and shall not be released, discharged or in any way affected by (a) any amendment to this Agreement; (b)
any exercise or non-exercise of or delay on exercising any right, remedy, power or privilege under or in respect of this
Agreement; (c) any bankruptcy, insolvency, arrangement, composition, assignment for the benefit of creditors, or
similar proceeding commenced by or against Business or any of its officers, directors or principals; (d) defects in the
formation or authority of Business; or (€) any other circumstance that might otherwise constitute a legal or equitable
discharge of a guarantor or surety. If payment of any sum by Business is recovered as a preference of fraudulent
conveyance under any bankruptcy or insolvency law, the liability of Guarantors under this guaranty shall continue and
remain in full force and effect notwithstanding such recovery. The Guarantors to this Agreement are hereby notified
that a negative credit report reflecting on his/her credit record may be submitted to a credit reporting agency if the
provisions of this Section 13 are triggered by a violation by the Business. Each Guarantor acknowledges receiving a
copy of this Agreement and having read the terms of this Agreement, including, without limitation, the guarantee set
forth in this paragraph, and the Guarantor's signature on the FRSA will serve as confirmation that the Guarantor
understands all terms and conditions of this Agreement. Each Guarantor agrees that this guarantee is continuing and
absolute and that Purchaser may modify or extend the terms of this Agreement, or compromise, settle or release any
other obligor under this Agreement without notice or consent by Guarantor and without affecting Guarantor's liability.

For the avoidance of doubt, Guarantor is obligated to pay the unpaid balance of the Amount Sold and any assessed
fees only upon an Event of Default.
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9. Authorization to Share Processing Data. Business hereby authorizes its acquiring institution or its designated
POS processor to forward on a daily basis to any third party designated by Purchaser all electronic payment
transaction records that its acquiring institution or its designated POS processor capture on its behaif (including, but
not limited to, activity on Visa, MasterCard, American Express, Discover, Diners Club, JCB, or ATM Debit Cards and
check truncation records).

10. Sales of Future Receivables. BUSINESS CANNOT SELL ITS FUTURE RECEIVABLES TO ANYONE ELSE
OR ENTER INTO A FINANCING ARRANGEMENT REQUIRING DAILY OR WEEKLY PAYMENTS DURING THE
TERM OF THIS AGREEMENT WITHOUT PURCHASER'S PRIOR WRITTEN CONSENT. VIOLATION OF THIS
REQUIREMENT WILL RESULT IN AN EVENT OF DEFAULT AND THE ASSESSMENT OF CERTAIN FEES. THE
ENTIRE AMOUNT SOLD AND ANY ASSESSED FEES WILL BE IMMEDIATELY DUE TO PURCHASER.

11. The entity or individual signing for Business below agrees that s/he has read, understood and agrees to
abide by these contract terms and those contained in the Terms and Conditions attached hereto or
incorporated herein by reference.

SWIFT FINANCIAL CORPORATION:

BUSINESS: Nature's Choice Landscape Supply, Inc.

By: DocuSigned by: By: DocuSigned by:
AL Ptatats i Paier
| N (Signature) | (Signature)
. . . Print
Print Name: Al Natali Name: Julie Baier
Title: chief Credit officer Title: president
Date: 12/21/2015 Date: 12/18/2015
Owner/ DocuSigned by: Additional/
Guarantor: Mb bmw Guarantor:
Ll:>msnst:osnaaaoz.., (Signature) (Signature)
Print Name: Julie Baier Print Name:
Date: 12/18/2015 Date:

Below please list all of Business’s business checking accounts (“Approved Accounts”). Indicate which
account Business would like to receive the Purchase Price deposited, and if different and applicable, indicate
the Direct Debit Account for payments. Do not include any personal checking account information:

Deposit Withdraw Account #1
Funds Payments Name of Business’s Bank: Amalgamated Bank of Chicago
» X X Routing #: 071003405 Account #: 120609557
! Deposit Withdraw Account #2
| Funds Payments Name of Business’s Bank:
Routing #: Account #:
Deposit Withdraw Account #3
Funds Payments Name of Business’s Bank:
Routing #: Account #:
DS
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TERMS AND CONDITIONS

1. These Terms and Conditions are incorporated into any Future Receivables Sale Agreement (an "ERSA")
between Purchaser and Business, (together, the “Agreement”) and constitute the entire agreement between the
parties pertaining to the subject matter hereof and supersede all prior agreements, undertakings, negotiations and
discussions, whether oral or written, of the parties.

2. Business’s Representations, Warranties and Covenants. Business represents, warrants and covenants that,
as of the date under the Business’s signature on the signature page of the FRSA, and at all times that any portion of
the Amount Sold and any assessed fees remain unpaid:

(i) the Future Receivables are not subject to any claims, charges, liens, restrictions, encumbrances or
security interests of any nature whatsoever not previously disclosed to Purchaser;

(i) Business has not and will not sell the Future Receivables to another party WITHOUT PURCHASER'S
PRIOR WRITTEN CONSENT;

(i)  Business will not conduct its business under any name other than as disclosed in the FRSA, will not
change its business locations without the prior written consent of Purchaser, and will not temporarily
close its business for renovations or other purposes;

(iv)  Business will not change or add credit card processors without the prior written consent of Purchaser;

(v) if applicable, Business will not take any action to discourage the use of credit cards, debit cards or
other payment cards, will not permit any event to occur that may have an adverse effect on the use,
acceptance or authorization of credit cards, debit cards, or other payment cards for the purchase of
Business’s products and/or services; or to permit any event to occur that could cause a diversion of
any of Business’s Future Receivables from the card processor authorized by Purchaser to any other
entity;

(vi)  Business will not undertake any transaction involving the sale of Business, either by an issuance, sale
or transfer of ownership interests in Business that results in a change in ownership or voting control of
Business, or by a sale or transfer of substantially all of the assets of Business;

(vii)  Business will not permit another person or company, including without limitation a franchisor company
(if Business is a franchisee), to assume or take over the operation and/or control of the Business’s
business or business locations;

(viii) Business is not the subject of a commercial bankruptcy that has not been discharged or dismissed;

(ix) all information provided by Business to Purchaser in this Agreement, application, interview with
Purchaser or otherwise and all of Business'’s financial statements and other financial documents
provided to Purchaser are true and correct and accurately reflect Business’s financial condition and
results of operations;

(x) Business will possess and maintain insurance in such amounts and against such risks as are
necessary to protect its business and will show proof of such insurance upon demand;

(xi)  Business has and is in compliance with all permits, licenses, approvals, consents and authorizations
necessary to conduct its business and will promptly pay all necessary taxes, including but not limited
to employment and sales and use taxes, and Business shall make any payments that Business is
required to make pursuant to, and in accordance with the requirements of, any tax payment programs
in which Business participates;

(xii) Business and the person(s) signing this Agreement on behalf of Business have full power and
authority to enter into and perform the obligations under this Agreement;

(xiii) Business is financially solvent (i.e. the assets that Business owns exceed the value of Business's
liabilities) as of the date under the Business's signature on the signature page of the FRSA only;

(xiv) Business’s execution and performance of this Agreement will not conflict with any other agreement,
obligation, promise, court order, administrative order or decree, law or regulation to which Business is
subject; and Business will, subject to the terms of this Agreement, continue to conduct all aspects of
its business consistent with past practices.

(xv) Business will not share with third parties its portal log-on credentials provided by Purchaser;

(xvi) Business will use the Purchase Price solely for business purposes and not for personal, family or
household expenses;

(xvii) Business will promptly return the entire Amount Sold to Purchaser if it discovers that it is in violation
of any of the provisions of this Section 2 or if it becomes insolvent within one month of the date of this

Agreement.
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3. Approved Account. Business will maintain an account (the “Direct Debit Account") for its Future Receivables,
will ensure that all of its Future Receivables are deposited in, or otherwise credited to, the Direct Debit Account, and
will not change or add bank accounts without the prior written approval of Purchaser. Any bank accounts that have
been approved by Purchaser shall be “Approved Accounts.” Business may maintain more than one Approved
Account. Business will not permit any event to occur that could cause a diversion of any of Business's Future
Receivables from the Direct Debit Account to any other entity or individual. Business agrees to complete all
necessary forms to establish the Direct Debit Account and will ensure that all Future Receivables are deposited in, or
otherwise credited to, the Direct Debit Account (including, without limitation, by (i) depositing all cash, checks and
money orders into the Direct Debit Account no later than the business day following the business day upon which
they were received by Business; (ii} directing all electronic transfer payments to be directly deposited into the Direct
Debit Account; and (iii) directing any of Business’s card processors to directly deposit all card processing payments
into the Direct Debit Account until Purchaser receives full payment of the Amount Sold and any assessed fees.
Business will provide Purchaser and/or its authorized agents with all information, authorizations and passwords that
are necessary for verifying Business's receivables, receipts, and deposits into the Direct Debit Account. Business
acknowledges and agrees that the Purchased Percentage of any Future Receivables deposited into an Approved
Account will remain in an Approved Account until the applicable Purchased Percentage amount of such Future
Receivables is withdrawn from the Direct Debit Account by Purchaser. Business acknowledges that the Purchased
Percentage of Future Receivables is the sole property of the Purchaser. Business will be held responsible for any
fees incurred by Purchaser resulting from any rejected ACH debit. Purchaser is not responsible for any overdraft
fees or rejected transactions that may result from Purchaser's collection of the Purchased Percentage or Specified
Weekly Amount in accordance with the terms of this Agreement. If an Approved Account requires a minimum
account balance, Purchaser may, in its sole discretion, fund the required minimum balance for an Approved Account
out of the Purchase Price.

4. Indemnity. Business will indemnify, defend and hold Purchaser hammless from and against any and all direct
and third party suits, costs, causes of action, judgments, complaints, orders, and claims, including without limitation
reasonable attorney’'s fees (each a “Claim”) arising from or relating to any claim that Business has breached this
Agreement or that any representation, warranty, or statement Business has made is not accurate in any respect.
Purchaser will notify Business of any claim for indemnity hereunder, select counsel of Purchasers choice and
Business will promptly pay all defense costs and satisfy any judgments. Purchaser will not settle any Claims that
require Business’s payment of funds to any third party without Business's reasonable approval.

5. Business Information. Business hereby authorizes Purchaser to contact any credit reporting or database
service, Business’s current, prior or third party card processors, and Business’s current and prior banks (including,
without limitation, the bank where any Approved Account will be maintained) so that Purchaser may obtain whatever
information Purchaser determines is necessary to review Business's application or to monitor and maintain
Business'’s account. Such information may include, without limitation, Business's credit history, credit card, debit card
and other payment card and instrument processing history (including, without limitation, Business's chargeback
history), as well as any other information Purchaser deems pertinent. Business further authorizes Purchaser to
provide information about the Business's performance pursuant to this Agreement to any credit reporting service.

To ensure that any personal information provided to Purchaser is protected, Purchaser uses TRUSTe for data
protection. The TRUSTe Websites seal indicates that TRUSTe has reviewed a website's privacy policy and it
adheres to TRUSTe's privacy program requirements. The seal also indicates that a website participates in TRUSTe's
privacy dispute resolution services and is subject to site privacy scans to detect vulnerabilities. For more information
about the Purchaser's data protection practices, please read the Purchaser's privacy policy located by clicking the
TRUSTe button at hitps://www.swiftcapital.com/.

The Purchaser may refer lead and other information to partners. More information on the Purchaser’s referral
processes can be found in the Purchaser’s privacy policy.

6. Telephone Monitoring, Recording and Contacts. Purchaser may choose to monitor and/or record telephone
calls with Business and its owners, employees or agents. These calls are monitored and/or recorded solely for
evaluation by supervisors, training, monitoring for compliance purposes, collections, and quality control. By signing
this Agreement, Business agrees that any call between Purchaser or its agents and representatives and Business or
a representative of Business may be monitored and/or recorded for these purposes. Business further agrees that: (i)
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it has an established business relationship with Purchaser and may be contacted from time to time regarding
transactions with Purchaser; (ii) such contacts are not considered unsolicited or inconvenient; and (iii) any such
contact may be made using any cellular or other telephone number that Business or its representative has provided
to Purchaser, using any e-mail address Business or its representative has provided to Purchaser, or using an
automated dialing and announcing or similar device, unless prohibited by law. This authorization is binding upon
Business upon signing this Agreement and will not be deemed withdrawn or revoked should Purchaser determine not
to purchase the Future Receivables from Business.

7. Events of Default. The following will be “Events of Default”:

(i) Business’s breach of any representation, warranty, agreement, promise or covenant set forth in this
Agreement;

(ii) any act or omission by or on behalf of Business that has the result of interfering with, or
circumventing, the payment to Purchaser of the Amount Sold, including without limitation, adding or
changing processors without Purchaser's prior written consent, conducting business under an
alternative name, making use of any depository accounts other than the Approved Accounts without
Purchaser’s prior written consent, encouraging customers to avoid making card payments or other act
that results in a material decrease in the monthly number of deposits made and/or processing
batches deposited to the Approved Accounts that is disproportionate to any changes in the Future
Receivables, or manipulating the use and form of business entities for the purpose of avoiding
Business’s obligations hereunder;

(i)  Business fails to assist Purchaser in maintaining access to electronic bank information for the
Approved Accounts or fails to provide Purchaser copies of all documents related to Business’s card
processing activity or financial and banking affairs within five (5) days of a request by Purchaser;

(iv)  Business fails to permit Purchaser or its agents to complete a site inspection, including an inspection
of Business's credit card processing terminals;

(v)  without Purchaser’s consent, applying for, or agreeing to, any other cash advance or other financing
that would affect the payment of the Amount Sold in any way, including but not limited to entering into
a financing arrangement that requires Business to make daily or weekly payments;

(vi)  the sale of any of Business’s assets outside the ordinary course of business without Purchaser’s prior
written consent;

(vii)  the sale of any of Business's Future Receivables without Purchaser's prior written consent;

(viii) any transaction that results in a change of control of Business or Business's business without
Purchaser’s prior written consent;

(ix) Business becomes subject to any material judgment or garnishment following the date under the
Business's signature on the signature page of the FRSA;

(x) there being four or more retumed items to the Approved Accounts in any given calendar month; or

(xi)  Business fails to maintain a positive amount in the Direct Debit Account.

8. Remedies on Events of Default. Upon any Event of Default: (i) all unpaid amounts of the Amount Sold and any
assessed fees will be immediately due and owing, including 100% of all existing and future receivables until the entire
balance, fees and all deficiencies are paid in full; (ii) Purchaser will be entitled to recover from Business all Costs of
Collection (as defined below); iii) Purchaser may withdraw funds from any of Business's bank accounts including any
Approved Account, by ACH, up to an amount equal to the then-unpaid Amount Sold and any assessed fees plus all
of Purchaser’s costs and expenses (including without limitation, all Costs of Collection); (iv) Purchaser may exercise
any and all remedies available under Article 9 of the Uniform Commercial Code of any applicable jurisdiction as a
secured creditor as it applies to the sale of accounts; (v) Purchaser may rescind this Agreement in its entirety, in
which case Purchaser will be entitled to all remedies accorded to a party that successfully enforces a judicial
rescission remedy under Delaware law; and (vi) Purchaser will otherwise be entitled to all remedies available to it
under law. For purposes of this Agreement, “Costs of Collection” means any and all costs, including reasonable
attorney's fees, incurred by Purchaser in connection with the defense, protection or enforcement of Purchaser’s rights
under this Agreement (including, without limitation, in connection with any bankruptcy proceeding). At Purchaser’s
election, Purchaser may increase the amount of the Purchased Percentage up to 100% (or up to 120% of the
Specified Weekly Amount, whichever is greater) until Purchaser recovers all unpaid amounts of the Amount Sold, any
assessed fees and Costs of Collection.

9. Limitation of Liability. BUSINESS AGREES THAT REGARDLESS OF ANY CLAIMS BUSINESS MAY HAVE

1%
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AGAINST PURCHASER, BUSINESS'S SOLE REMEDY WILL BE AN ACTION AT LAW FOR ACTUAL MONEY
DAMAGES THAT WILL NOT EXCEED THE GREATER OF (I) THE AMOUNT OF FUNDS OVERPAID TO
PURCHASER OR (ll) $1,000, AND THAT BUSINESS WILL NOT BE ENTITLED TO AND HEREBY WAIVES ANY
AND ALL CLAIMS FOR, PUNITIVE, EXEMPLARY, CONSEQUENTIAL, LOST PROFITS, STATUTORY, OR
SPECIAL DAMAGES OF ANY KIND. IF BUSINESS FILES AN ACTION AGAINST PURCHASER AND THE
MATTER IS DISMISSED OR PURCHASER PREVAILS IN THE MATTER, BUSINESS AGREES TO PAY ALL OF
PURCHASER'S ATTORNEY'S FEES AND COSTS INCURRED IN THE MATTER, WHETHER IN COURT OR
ARBITRATION.

10. Waiver. There will be effected no waiver by failure on the part of Purchaser to exercise, or delay in exercising,
any right under this Agreement, nor will any single or partial exercise by Purchaser of any right under this Agreement
preclude any other future exercise of any right. The remedies provided hereunder are cumulative and not exclusive
of any remedies provided by law or equity.

11. Governing Law. Purchaser and Business (and any individual signing this Agreement) agree that this
Agreement is accepted in Delaware. This Agreement and all transactions it contemplates, including all issues
concerning the validity of the Agreement and any transactions it contemplates, the construction of its terms, and the
interpretation, performance and enforcement of the rights and duties of the Business, Purchaser and each individual
signatory (collectively the “Parties” for purposes of this Section 11) will be governed by and enforced in accordance
with the laws of the State of Delaware without regard to principles of conflicts of laws that would require the
application of any other law. Without limiting the generality of the foregoing, the Parties agree that the laws of the
State of Delaware will govern the entire relationship between and among the Parties, including without limitation, all
issues or claims arising out of, relating to, in connection with, or incident to this Agreement and any transaction it
contemplates, whether such claims are based in tort, contract, or arise under statute or in equity. The Parties
acknowledge and agree that this Agreement is made and performed in the State of Delaware. All litigation, suits,
court proceedings and other actions (except arbitration) relating to, arising out of or in connection with this Agreement
or the transaction that is the subject of this Agreement, whether founded in contract, tort or otherwise, will be
submitted to the in personam jurisdiction of the state and federal courts of the State of Delaware and the exclusive
venue for all such suits, proceedings and other actions will be in New Castle County, Delaware. No action may be
brought in any other state or jurisdiction. Notwithstanding the foregoing, Purchaser may elect to commence litigation
and court proceedings in the state and federal courts of the state in which Business is located. The Parties hereby
waive any claim against or objection to the in personam jurisdiction and venue in the courts of New Castle County,
Delaware, or such other jurisdiction that may be mutually agreed to by the Parties. The Parties hereby irrevocably
waive any objection and any right of immunity on the ground of venue or the convenience of the forum, or to the
jurisdiction of such courts or from the execution of judgments resulting therefrom. ALL PARTIES TO THIS
AGREEMENT HEREBY WAIVE TRIAL BY JURY IN ANY ACTION, PROCEEDING, SUIT, COUNTERCLAIM,
CROSS-CLAIM, OR THIRD-PARTY CLAIM BROUGHT BY ANY OF THE PARTIES HERETO ON ANY MATTERS
WHATSOEVER ARISING OUT OF OR IN ANY WAY RELATED TO OR CONNECTED WITH THIS AGREEMENT.

12. Arbitration. EITHER PARTY MAY ELECT TO RESOLVE ANY CLAIMS OR DISPUTES RELATED TO
THIS AGREEMENT BY NEUTRAL, BINDING ARBITRATION. AN ELECTION TO ARBITRATE A DISPUTE
MAY BE MADE BY ANY PARTY BEFORE FILING A LAWSUIT OR IN RESPONSE TO A CLAIM,
COUNTERCLAIM, OR CROSS CLAIM. ANY ARBITRATION HEARING AT WHICH BUSINESS APPEARS WILL
TAKE PLACE WITHIN THE STATE OF DELAWARE OR OTHER STATE AS MAY BE MUTUALLY AGREED TO BY
THE PARTIES (EXCEPT THAT IF THE BUSINESS IS LOCATED IN THE STATE OF KENTUCKY THE
ARBITRATION SHALL TAKE PLACE WITHIN THE STATE OF KENTUCKY). IF ARBITRATION IS ELECTED, THE
PARTY INITIATING THE ARBITRATION PROCEEDING MAY SELECT FROM THE FOLLOWING
ARBITRATION ORGANIZATIONS, WHICH WILL APPLY THE APPROPRIATE RULES FOR COMMERCIAL
CLAIMS TO ARBITRATE THE DISPUTE: AMERICAN ARBITRATION ASSOCIATION (“AAA"), OR ANY
OTHER ORGANIZATION THAT PURCHASER APPROVES. JUDGMENT UPON ANY ARBITRATION AWARD MAY
BE ENTERED IN ANY COURT IN ANY STATE. NO CLAIM SUBMITTED TO ARBITRATION WILL BE HEARD BY A
JURY. ARBITRATION WILL BE GOVERNED BY THE FEDERAL ARBITRATION ACT (9 U.S.C. § 1 ET. SEQ.) AND
NOT BY ANY STATE LAW CONCERNING ARBITRATION. THIS SECTION 12 WILL SURVIVE ANY TERMINATION
OR TRANSFER OF THIS AGREEMENT. IF ANY PART OF THIS ARBITRATION CLAUSE, OTHER THAN
WAIVERS OF CLASS ACTION RIGHTS, AS SET FORTH BELOW, IS DEEMED OR FOUND TO
BE UNENFORCEABLE FOR ANY REASON, THE REST WILL REMAIN ENFORCEABLE. {F A WAIVER OF CLASS
ACTION RIGHTS IS DEEMED OR FOUND TO BE UNENFORCEABLE FOR ANY REASON IN A CASE IN WHICH
CLASS ACTION ALLEGATIONS HAVE BEEN MADE, THE REMAINDER OF THIS ARBITRATION CLAUSE WILL
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BE UNENFORCEABLE.

EACH PARTY HERETO WAIVES ANY RIGHT TO ASSERT ANY CLAIMS AGAINST ANY OTHER PARTY AS A
REPRESENTATIVE OR MEMBER IN ANY CLASS OR REPRESENTATIVE ACTION, EXCEPT WHERE SUCH
WAIVER IS PROHIBITED BY PUBLIC POLICY. TO THE EXTENT ANY PARTY IS PERMITTED BY LAW OR
COURT OF LAW TO PROCEED WITH A CLASS OR REPRESENTATIVE ACTION AGAINST ANY OTHER PARTY,
THE PARTIES HEREBY AGREE THAT: (1) THE PREVAILING PARTY WILL NOT BE ENTITLED TO RECOVER
ATTORNEYS’ FEES OR COSTS ASSOCIATED WITH PURSUING THE CLASS OR REPRESENTATIVE ACTION
(NOTWITHSTANDING ANY OTHER PROVISION IN THIS AGREEMENT); AND (2) THE PARTY WHO INITIATES
OR PARTICIPATES AS A MEMBER OF THE CLASS WILL NOT SUBMIT A CLAIM OR OTHERWISE
PARTICIPATE IN ANY RECOVERY SECURED THROUGH THE CLASS OR REPRESENTATIVE ACTION.

13. Reporting. By signing this Agreement Business and each individual signing this Agreement authorizes
Purchaser to obtain a consumer or business credit report or background report on the Business and any individual
that signs this Agreement. Any such report(s) that Purchaser obtains may include, without limitation, the business’ or
individuals' credit history or similar characteristics, employment and education verifications, social security
verification, criminal and civil history, Department of Motor Vehicle records, any other public records, and any other
information bearing on credit standing, credit capacity or character. Such reports will be used by Purchaser to
determine if it will proceed with the purchase of the Future Receivables from Business. Business shall also provide
and/or execute such further and additional documents, instruments, and writings as Purchaser may require in order to
access and review any tax information (including tax retumns) related to Business's business (including, without
limitation, by executing a 4506T or 8821 form with the Internal Revenue Service).

14. Security Interest. Business acknowledges that it is selling its Future Receivables to Purchaser and that, in
accordance with Article 9 of the Uniform Commercial Code, such a transaction constitutes either the sale of accounts
or general intangibles. The Uniform Commercial Code denotes the seller of accounts or general intangibles as a
debtor and the purchaser of accounts or general intangibles as a secured creditor, with the purchaser retaining a
security interest in the accounts or general intangibles as a purchaser. In order to secure Business’s full performance
of its obligations under this Agreement, Business hereby grants to Purchaser a first priority, continuing security
interest in and to all of Business's present and future accounts, chattel paper, deposit accounts, personal property,
assets and fixtures, general intangibles, instruments, equipment, inventory wherever located, and proceeds now or
hereafter owned or acquired by Business. Upon any Event of Default, Purchaser may exercise any and all remedies
available to secured parties under the Uniform Commercial Code or any other applicable law. Business also
consents to Purchaser’s creation and perfection of any and all instruments that Purchaser determines are reasonably
necessary to perfect Purchaser's rights under this security interest, including without limitation, a UCC-1 financing
statement.

15. Irreparable Harm. The parties expressly agree and acknowledge that a violation of this Agreement by Business
will cause irreparable injury to Purchaser not adequately compensable in monetary damages. Business therefore
agrees that in the event it breaches this Agreement, Purchaser shall be entitled as a matter of right to a restraining
order, an injunction, a decree or decrees of specific performance, or other adequate relief in a court of competent
jurisdiction, in addition to any remedies available at law or in equity.

16. Account Information from Third Party Sites. By signing the FRSA, Business authorizes Purchaser to retrieve
Business'’s personal or company information maintained online by third-party financial institutions with which Business
has relationships, maintains accounts or engages in financial transactions. Purchaser may work with one or more
online financial service providers under contract to access this account information and review bank statements,
including Yodlee, Inc. ("Yodlee"). More information pertaining to Yodlee can be found at http://www.yodlee.com.

By accepting these terms and conditions, Business authorizes Purchaser and Yodlee to access third party sites
designated by Business, on Business's behalf, to retrieve information requested by Business, and to register for
accounts requested by Business. For all purposes hereof, Business hereby grants Purchaser and Yodlee a limited
power of attorney, and Business hereby appoints Purchaser and Yodlee as Business's true and lawful attorney-in-fact
and agent, with full power of substitution and resubstitution, for Business and in Business's name, place and stead, in
any and all capacities, to access third party internet sites, servers or documents, retrieve information, and use
Business's information, all as described herein, with the full power and authority to do and perform each and every
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act and thing requisite and necessary to be done in connection with such activities, as fully to all intents and purposes
as Business might or could do in person. BUSINESS ACKNOWLEDGES AND AGREES THAT WHEN
PURCHASER OR YODLEE ACCESSES AND RETRIEVES INFORMATION FROM THIRD PARTY SITES,
PURCHASER AND YODLEE ARE ACTING AS BUSINESS'S AGENT, AND NOT THE AGENT OF, OR ON BEHALF
OF, THE THIRD PARTY. Business agrees that third party account providers shall be entitled to rely on the foregoing
authorization, agency and power of attorney granted by Business. Business understands and agrees that the Service
is not endorsed or sponsored by any third party account providers accessible through the service.

17. DISCLAIMER OF WARRANTIES. BUSINESS EXPRESSLY UNDERSTANDS AND AGREES THAT:

BUSINESS'S USE OF THE YODLEE SERVICE (THE "SERVICE") AND ALL INFORMATION, PRODUCTS AND
OTHER CONTENT (INCLUDING THAT OF THIRD PARTIES) INCLUDED IN OR ACCESSIBLE FROM THE
SERVICE IS AT BUSINESS'S SOLE RISK. THE SERVICE 1S PROVIDED ON AN "AS IS" AND "AS AVAILABLE"
BASIS. PURCHASER AND YODLEE EXPRESSLY DISCLAIM ALL WARRANTIES OF ANY KIND AS TO THE
SERVICE AND ALL INFORMATION, PRODUCTS AND OTHER CONTENT (INCLUDING THAT OF THIRD
PARTIES) INCLUDED IN OR ACCESSIBLE FROM THE SERVICE, WHETHER EXPRESS OR IMPLIED,
INCLUDING, BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE AND NONINFRINGEMENT.

PURCHASER AND YODLEE MAKE NO WARRANTY THAT (i) THE SERVICE WILL MEET BUSINESS'S
REQUIREMENTS, (ii) THE SERVICE WILL BE UNINTERRUPTED, TIMELY, SECURE, OR ERROR-FREE, (iii) THE
RESULTS THAT MAY BE OBTAINED FROM THE USE OF THE SERVICE WILL BE ACCURATE OR RELIABLE,
(iv) THE QUALITY OF ANY PRODUCTS, SERVICES, INFORMATION, OR OTHER MATERIAL PURCHASED OR
OBTAINED BY BUSINESS THROUGH THE SERVICE WILL MEET BUSINESS'S EXPECTATIONS, OR (V) ANY
ERRORS IN THE TECHNOLOGY WILL BE CORRECTED.

ANY MATERIAL DOWNLOADED OR OTHERWISE OBTAINED THROUGH THE USE OF THE SERVICE IS DONE
AT BUSINESS'S OWN DISCRETION AND RISK AND BUSINESS ARE SOLELY RESPONSIBLE FOR ANY
DAMAGE TO BUSINESS'S COMPUTER SYSTEM OR LOSS OF DATA THAT RESULTS FROM THE DOWNLOAD
OF ANY SUCH MATERIAL. NO ADVICE OR INFORMATION, WHETHER ORAL OR WRITTEN, OBTAINED BY
BUSINESS FROM PURCHASER OR YODLEE THROUGH OR FROM THE SERVICE WILL CREATE ANY
WARRANTY NOT EXPRESSLY STATED IN THESE TERMS.

18. Limitation of Liability related to the Service. Business agrees that neither purchaser nor Yodlee nor any of
their affiliates, account providers or any of their affiliates will be liable for any harms, which lawyers and courts often
call direct, indirect, incidental, special, consequential or exemplary damages, including, but not limited to, damages
for loss of profits, goodwill, use, data or other intangible losses, even if purchaser or Yodlee has been advised of the
possibility of such damages, resulting from: (i) the use or the inability to use the service; (ii) the cost of getting
substitute goods and services, (iii) any products, data, information or services purchased or obtained or messages
received or transactions entered into, through or from the service; (iv) unauthorized access to or alteration of
business's transmissions or data; (v) statements or conduct of anyone on the service; (vi) the use, inability to use,
unauthorized use, performance or non-performance of any third party account provider site, even if the provider has
been advised previously of the possibility of such damages; or (vii) any other matter relating to the service.

19. Indemnification for Use of the Service. Business agrees to protect and fully compensate Purchaser and
Yodlee and their affiliates from any and all third party claims, liability, damages, expenses and costs (including, but
not limited to, reasonable attorneys fees) caused by or arising from Business's use of the Service, Business's
violation of these terms and conditions or Business's infringement, or infringement by any other user of Business's
account, of any intellectual property or other right of anyone. Business agrees that Yodlee is a third party beneficiary
of the above provisions, with all rights to enforce such provisions as if Yodlee were a party to these terms and
conditions.

20. Proprietary Rights. Business is permitted to use content delivered to Business through the Service only on the
Service. Business may not copy, reproduce, distribute, or create derivative works from this content. Further,
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Business agrees not to reverse engineer or reverse compile any of the Service technology, including but not limited
to, any Java applets associated with the Service.

21. Content Business Provides. Business is licensing to Purchaser and its service providers, including Yodlee,
any information, data, passwords, materials or other content (collectively, "Content") Business provides through or to
the Service. Purchaser and Yodlee may use, modify, display, distribute and create new material using such Content
to provide the Service to Business. By submitting Content, Business automatically agrees, or promises that the
owner of such Content has expressly agreed that, without any particular time limit, and without the payment of any
fees, Purchaser and Yodlee may use the Content for the purposes set out above. As between Purchaser and
Yodlee, Purchaser owns Business's confidential account information.

22. Miscellaneous. These Terms and Conditions, and any rights and licenses granted hereunder, may not be
transferred or assigned by Business, but may be assigned by Purchaser without restriction or limitations. This
Agreement will be binding upon Business and inure to the benefit of Purchaser, its successors and assigns. This
Agreement will not constitute a contract until fully executed by all parties hereto; however, certain authorizations
effective upon Business’s signing of this Agreement (as expressly set forth in this Agreement) will be effective and
binding immediately upon Business's signature and will not deemed withdrawn or revoked should Purchaser
determine not to sign the Agreement. This Agreement constitutes the entire Agreement between the parties, and no
representations, agreements, or understandings of any kind, either written or oral, will be binding upon the parties
unless expressly contained herein. This Agreement is a complete and exhaustive statement of the terms of the
parties’ agreement, which may not be explained or supplemented by evidence of consistent additional terms or
contradicted by evidence of any prior or contemporaneous agreement. In the event of any inconsistencies between
these Terms and Conditions and any FRSA between Purchaser and Business, these Terms and Conditions will
control. No modification of this Agreement will be effective unless it is in writing and signed by each of the parties,
except that Purchaser can amend any of these Terms and Conditions, to the extent not prohibited by law, by giving
Business prior written notice. If any provisions of this Agreement are determined to be invalid, illegal or
unenforceable in any respect, the remaining provisions will not be affected in any manner. All individuals and entities
executing this Agreement hereby acknowledge having the full power and authority to enter into and perform the
obligations under this Agreement and that this Agreement does not violate the terms of any other agreement to which
it is subject. The parties agree to execute such further and additional documents, instruments, and writings as may
be necessary, proper, required, desirable, or convenient for the purpose of fully effectuating the terms and provisions
of this Agreement and Business agrees to cooperate and execute whatever documents Purchaser deems necessary
to correct clerical errors in this Agreement or any other documents related to the transaction contemplated herein.
The information submitted by Business as part of its application for this transaction is hereby incorporated into and
made a part of this Agreement. The signatures to this Agreement may be evidenced by facsimile copies or other
electronic means reflecting the party’s signature hereto, including the use of services that comply with the
requirements of the eSign Act and any such copy or signature will be sufficient as if it were an original signature.
Business consents to the electronic delivery of the disclosures, notices, terms and conditions, other documents, and
any future changes from Purchaser and acknowledges that it has access to a device with Internet capable of
accessing and viewing electronic files and a valid email address, both of which are necessary to participate in e-
delivery. Business also agrees that Purchaser does not need to provide Business with an additional paper (non-
electronic) copy of the disclosures, notices, terms and conditions, and other documents, and any future changes,
unless specifically requested.
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ACH Authorization Form

("Business")

—Nature's Choice Landscape Supply, Inc

hereby authorizes Swift Financial Corporation or its designated successor or assign (hereinafter “Swift") to withdraw any amount
now due or hereinafter due according to the Future Receivables Sale Agreement dated pecember 11, 2015 between
Business and Swift by initiating debit entries to Business's account at the financial institution (hereinafter "Bank”) indicated below or
at such other bank as Business may from time to time use if approved in writing by Swift. Business agrees to be bound by the
Rules of the National Automated Clearing House Association (NACHA), as in effect from time to time.

To permit funding of the Purchase Price, Business hereby authorizes Swift to debit, via ACH, Business’s bank account up to the
Purchased Percentage of Future Receivables each week as defined in the Future Receivables Sales Agreement, until such time as
the Total Amount Sold and any assessed fees have been paid in full. This ACH Authorization supersedes any conflicting
provisions in the Future Receivables Sale Agreement entered into between the Parties.

Business has the option to select a Preferred Payment Day, which is the business day of the week specified by Business on which
Swift will debit, via ACH, Business’s bank account. Swift will debit, via ACH, Business’s bank account starting on the first Preferred
Payment Day and will continue to debit by ACH on the Preferred Payment Day until such time as the Amount Sold and any
assessed fees have been paid in full. In the event a Preferred Payment Day falls on a day when ACH transactions cannot be
initiated or in the event of an unexpected processing issue, the ACH debit will be processed the next business day or as soon as
reasonably possible. If the Business does not select a Preferred Payment Day, Swift will choose one at its discretion.

In the event of a default of Business's obligations per the Future Receivables Sale Agreement or if Business changes its bank
account or blocks Swift's ACHs authorized by this ACH Authorization, Business authorizes debit of any of Business's other bank
accounts for the full amount due under the Future Receivables Sale Agreement or any portion thereof. Further, Business
authorizes Bank to accept and to charge any debit entries initiated by Swift to Business's account. In the event that Swift
withdraws erroneously from Business's account or has withdrawn more than the Purchased Percentage for a calendar month,
Business authorizes Swift to credit the account for the excess amount withdrawn. Business understands that the foregoing ACH
authorization is a fundamental condition to induce Swift to accept the Future Receivables Sale Agreement. Consequently, such
authorization is intended to be irrevocable. In the event that Business terminates such ACH authorization, Swift, in its sole
discretion, may either deem such termination to be a Breach of the Future Receivables Sale Agreement or may invoice Business
for amounts due under the Future Receivables Sale Agreement.

Select Preferred Payment Day : Mon Tue Wed Thu Friio X
Julie Baier
Name:
(Print Name)
DocuSigned by: @
Mic Paier
Merchant Signature: s
(Sign Name)

Business Name: Nature's Choice L andscape Supply, Inc

BCA-WEEKLY-ACH-Oct2014-A



