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UNITED STATES BANKRUPTCY COURT
DISTRICT OF SOUTH CAROLINA
In re: Case No. 11-04241-jw
Chapter 11

KT Spears Creek, LLC

Debtor.

MOTION FOR ORDER (A) GRANTING FINAL AUTHORITY FOR DEBTOR’S USE
OF CASH COLLATERAL (B) GRANTING REPLACEMENT LIENS AND
MEMORANDUM IN SUPPORT

KT Spears Creek, LLC, as debtor in this case (hereinafter, the “Debtor”), hereby moves
the Court pursuant to 11 U.S.C. §§ 105(a), 361, 363(c)(2) and (e)' and Fed. R. Bankr. P. 4001(b)
and 9014 for an order authorizing Debtor to use cash collateral (“Motion”) on which RBC Bank
(USA) (“RBC”) asserts a security interest and lien. Debtor proposes to use the monies generated
from the operation of its 240-unit apartment complex, use of which is absolutely necessary for
the continuation of Debtor’s business. In support of this Motion, Debtor would show as follows:

JURISDICTION

1. Debtor filed its voluntary petition for relief under chapter 11 of the Bankruptcy
Code on May 3, 2011 (the “Petition Date”).

2. Debtor is operating its business and managing its assets as debtor-in-possession
pursuant to §§1107(a) and 1108 of the Bankruptcy Code.

3. This Court has subject matter jurisdiction over the Motion pursuant to 28 U.S.C.
§1334.

4. This is a core proceeding pursuant to 28 U.S.C. §157(b)(2)(A). The Court can
exercise its subject matter jurisdiction pursuant to 28 U.S.C. §157(b)(1).

5. Venue of these proceedings and the Motion is proper in this district pursuant to 28
U.S.C. §§1408 and 14009.

6. The statutory basis for relief requested herein are §§ 105(a), 361, 363(c)(2) and
(e) and Rules 4001(b) and 9014.

! Further reference to the Bankruptcy Code, 11 U.S.C. § 101 ef seq., will be by section number only.
? Further reference to the Federal Rules of Bankruptcy Procedure will be by rule number only.
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BACKGROUND

7. Debtor is the owner of the Greenhill Parrish Crossing Apartment Homes, a 240-
unit apartment complex located in Elgin, South Carolina (“Apartment Complex™).

8. Debtor originally filed its voluntary petition for relief in the Southern District of
Texas, Case No 11-33991-H3-11.

9. On June 1, 2011, the Debtor filed an Emergency Motion for Interim and Final
Orders Approving Use of Cash Collateral (Docket No. 27) (“Emergency Cash Collateral
Motion”).

10. On June 9, 2011, RBC filed an Objection to the Emergency Cash Collateral
Motion (Docket No. 50) (“Objection”) asserting that an assignment of rents caused the Debtor to
no longer have ownership of the rents received from tenants of the Debtor.

11. On June 8, 2011, the Bankruptcy Court for the Southern District of Texas
transferred venue in this case to the District of South Carolina, prior to hearing any of the
pending motions or objections, including the Debtor’s Emergency Cash Collateral Motion.

12.  RBC asserts that it has a perfected first priority pre-petition security interest in the
Debtor’s Rents derived from the Apartment Complex (“Cash Collateral”). RBC and the Debtor
believe that RBC has a claim in the approximate amount of $22,494,711.88.

13.  As of the Petition Date, the Debtor’s approximate monthly revenue from the
Greenhill Apartments was $190,000.00.
RELIEF REQUESTED
14. The Debtor’s use of Cash Collateral in this case is necessary for the continued

operation of its business. Debtor needs to pay operational expenses in order to continue to
generate income.

15.  Debtor proposes to pay only those expenses itemized on the budget attached
hereto as Exhibit A (the “Budget”). Debtor also requests permission to exceed any line item in
the Budget that contains a dollar amount as long as Debtor does not exceed the overall amount
requested in the Budget attached as Exhibit A. If surplus funds are available from Cash
Collateral after payment of those expenses set forth in Exhibit A, they will be held for possible
use by the Debtor pending further order of the court.

16.  As adequate protection for the use of Cash Collateral, Debtor agrees to provide
RBC a replacement lien on post-petition accounts receivable and cash proceeds of post-petition
accounts receivable to the same extent and priority as its pre-petition liens, up to the extent of

any diminution in the Cash Collateral post-petition.



Case 11-04241-jw Doc 68 Filed 08/19/11 Entered 08/19/11 16:56:41 Desc Main
Document  Page 3 of 32

17. Section 363(c)(2) provides that the Debtor may use Cash Collateral if each entity
that has an interest in such Cash Collateral consents or if the court authorizes such use after
notice and hearing. Among the non-exclusive examples of adequate protection found in §361 is
a replacement lien to the extent that use of collateral results in a decrease in its value.

18.  Use of Cash Collateral is necessary in order for the Debtor to maintain its
business operations.  As the Debtor is continually receiving income from the letting of
apartments, Cash Collateral is continually being replenished. Therefore, Debtor believes that
granting a replacement lien to RBC and the payments proposed in Exhibit A should fully protect
RBC.

19.  Debtor believes that RBC may object to the use of cash collateral, as RBC has
already done in the Texas case, arguing that the Debtor absolutely assigned its rents to RBC
removing any ownership interest in those rents from the Debtor. RBC’s argument in their
previous objection is that because of this assignment and loss of ownership there is no cash held
by the debtor that is collateral because RBC owns the cash.

20.  Debtor disagrees with RBC’s position regarding the assignment of rents for the
following reasons.

21.  Property of the estate includes “[p]roceeds, products, offspring, rents or profits of
or from property of the estate.” § 541(a)(6) (emphasis added). Where the rents have been
absolutely assigned as security for a loan, such assignment has no affect on a debtor in
bankruptcy as congress intended to override state law to allow a debtor to reorganize and such
rents are essential to such reorganizations. In re Amaravathi Ltd. P'ship, 416 B.R. 618, 623

(Bankr. S.D. Tex. 2009).

22.  Assuming arguendo that the rents were absolutely assigned, KT Spears Creek,
LLC is the owner of the property that derives the rents subject to the assignment. Because those
rents are derived from property of the estate under § 541(a)(6), the rents are property of the
estate. Therefore, any argument by RBC asserting that the Debtor has no interest in the rents
directly derived from property of the estate is without merit and should be overruled.

23.  As mentioned above, RBC has asserted in its pleadings, and at the July 21% status
conference hearing that the rents are not property of the estate because of an “absolute
assignment” of those rents.

24.  RBC, and the debtor entered into note and security agreement whereby RBC

received a mortgage and simultaneously received an assignment of rents to secure the note. Such
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an agreement clearly falls under the Collateral Assignment provision of S.C. Code Ann. § 29-3-

100 (A)(3).

“Collateral assignment” means any assignment of leases, rents, issues, or profits
made and delivered in connection with the grant of any mortgage, or the
execution of any conditional sales contract or in connection with any extension
of credit made against the security of any interest in real property, where the
assignor retains the right to collect or to apply the lease revenues, rents, issues,
or profits after assignment and prior to default.

S.C. Code Ann. § 29-3-100 (A)(3)

25.  Pursuant to the assignment of the rents, attached as Exhibit B, the Debtor

maintains the right to collect and use lease revenues.

26.  More importantly, RBC made no such payment to the Debtor for the present value
of the income stream derived from the rents. “[A] pro tanto payment must be made to create a

‘true’ assignment.” In re Amaravathi Ltd. P'ship, 416 B.R. 618, 635 (Bankr. S.D. Tex. 2009). In

this instance, the “absolute assignment of rents” is in name only and was not the intent of the

parties. Id.

217. Because RBC made no such pro tanto payment for the assignment of the income
stream, it is not an absolute assignment, as RBC has previously asserted. The rental income is

property of the estate and RBC holds a collateral interest in the rental income.

(Remainder of Page intentionally Left Blank)
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WHEREFORE, having shown that the rents are property of the estate, and having further
shown that the Debtor’s continuing use of Cash Collateral for its ongoing operations is
absolutely necessary, Debtor seeks a final order authorizing use of such Cash Collateral and
requests such other and further relief as the Court may deem just and proper.

RESPECTFULLY SUBMITTED on this the 19th day of August 2011 at Columbia,

South Carolina.
MCCARTHY LAW FIRM, LLC

By: /s/ Sean P. Markham
G. William McCarthy, Jr., .D.#2762
Daniel J. Reynolds, Jr., 1.D.#9232
Sean P. Markham, I.D. #10145
P.O. Box 11332
Columbia, SC 29201-1332
(803) 771-8836
(803) 779-0267 (fax)
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Exhibit A

KT Spears Creek LLC

Budget
4 Months
Aug 2011 Sep 2011 Oct 2011 Nov 2011
BEGINNING CASH BALANCE 217,214 264,690 354,471 439,377
INCOME
Rental Income 176,483 176,483 176,483 176,483
Total Other Income 13,580 13,580 13,580 13,580
Total INCOME 190,063 190,063 190,063 190,063
EXPENSES - APTS
Payroll Reimbursement 23,558 23,558 23,558 23,558
Repairs & Maintenance 2,358 2,358 2,358 2,358
Make-Ready 3,834 3,834 3,834 3,834
Recreational Amenities 413 413 413 413
Contract Services 7,262 7,262 7,262 7,262
Advertising/Mktg/Promo 4,191 4,191 4,191 4,191
Office 2,042 2,042 2,042 2,042
Other G&A 1,935 1,935 1,935 1,935
Utilities 6,714 6,714 6,714 6,714
Management Fees 6,035 6,035 6,035 6,035
Taxes 25,638 25,638 25,638 25,638
Property Insurance 3,072 3,072 3,072 3,072
Non-Operating expenses 1,230 1,230 1,230 1,230
88,282 88,282 88,282 88,282
EXPENSES - OTHER
Interest - First Palmetto 5,000 5,000 5,000 5,000
UST Fees 4,550 0 4,875 0
Taxes on 65 ac & 7 ac 1,000 1,000 1,000 1,000
Advertising/Mktg 1,000 1,000 1,000 1,000
Legal - Condemnation, etc 2,000 2,000 2,000 2,000
Engineer, Site Planning 2,000 2,000 2,000 2,000
Travel to Columbia, SC 1,000 1,000 1,000 1,000
16,550 12,000 16,875 12,000
Total EXPENSES 104,832 100,282 105,157 100,282
NET INCOME 85,231 89,781 84,906 89,781
Payment of past due taxes
on the First Savers
Property 37,755 0 0 0
NET REMAINING CASH 47,476 89,781 84,906 89,781

ENDING CASH BALANCE 264,690 354,471 439,377 529,158
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ASSIGNMENT OF LEASES, RENTS AND

RBC Centura PROTITS

THIS ASSIGNMENT OF LEASES, RENTS AND PROFITS (“Assignment”, which inchudes all amendments,
modifications, renewals, extensions, replacements and substitutions -thereof and therefor), entered into as of the
R 5day of _SRAer . 2006, by KT SPEARS CREEK, LLC (whether one or more, “Assignor”), with a
mailing address of 5410 Piping Rock, Houston, Texas 77056, to RBC CENTURA. BANK (“Assignee”), with a
business address of 134 N. Church Street, Rocky Mount, North Carolina 27804 and a mailing address of Post Office
Box 1220, Rocky Mount, North Carolina 27802-1220, which mailing address is the place to which all notices and
communications should be sent to Bank regarding this Assigament.

WITNESSETH:

FOR VALUE RECEIVED, and as addjtional security for the obligations hereinafter mentioned, the Assignor hereby
sells, transfers and assigns unto’ the Assignee, its snccessors and assjgns, all of Assignor’s presently existing rght,
tifle and interest and all of Assignor’s right, title and interest which may arise in the fixtuve in and to the rents, issues,
profits, revenues, royalties, rights and benefits (collectively, the “Rents and Profits”) arising from orrelated to (1) the
parcels of land described on Exhibit A, (2) the rights and benefits appurtenant to said parcels of land including all -
sales contracts for sale of the improvements to be constmicted thereon, and (3) the buildings and other fmprovements
(to include manufactured homes) now located thereon and thereunder and those which may be located thereon and
thereunder in the future (collectively, the “Property”), together with zll equipment, fixfures, standing timber (to
include timber to be eut, but this inclusion does not permit cutiing of fimber nnless Assignee agrees to such cutting in
advance thereof), crops grown, growing and to be grown on the Property (to include crops that are produced on
trees, vines and bushes and aquatic goods) and other farm products (to include livestock — bom and unbom, supplies
and products of crops and livestock), oil, gas and other minerals and as-extracted collateral (but inclusion of as-
extracted collateral does not permit exfraction unless Assignee agrees to such extraction in advance thereof), both
that now owned by Assignor and on behalf of and for the benefit of Assignor and located in, on and under the
Property and otherwise used in connection therewith, and that hereafter acquired and located as aforesaid and used in
- comnection with the ownership, possession, operation and maintenance of the Property {collectively, the

“Colateral™).

AND, in furtherance of the foregoing assignment, but not in limitation thereof, Assignor does hereby sell, transfer
and assign to Assignee, 1S successors and assigns, all of Assignor’s presently existing right, title and interest and all
Assignor’s right, title and interest which may arise in the fiuture in and to (1) the leases and rental agreements, ifany,
listed on Exhibit A and all other leases and rental agreements with respect to the Property and with respect to the

EXHIBIT
/ Exhibit B

RALEIGH/355120 v.1:Assignment of Rents.

tabbles’
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Collateral now existing or hereafter made, executed and delivered (whether written, electronic or verbal), together
with all present and future extensions, renewals, modifications and amendments thereof, and substitutions and
replacements therefor (collectively, the “Leases™), (2) all Rents and Profits die and all Rents and Profits which
become due under the Leases and (3) all security deposits now held or hereafter acquired and held in connection with

any of the foregoing.

THIS ASSIGNMENT is subject to the following terms and conditions:

Section 1: Absolute Assignment Given as Security. This Assignment is absolute and is given as additional security
for the payment and performance of the obligations described in and secured by that certain Mortgage (“Mortgage™)

identified on Exhibit A. The amounts collected hereunder shall be applied first to the costs and expenses incurred by
Assignee and those incurred on behalf of Assignee under this Assignment in collecting and receiving Rents and
Profits, or as otherwise provided herein, and then in reduction of the obligations from time to time oufstanding and
secured by the Mortgage, in the order provided in the. Mortgage. The term of this Assignment shall be uniil the
obligations secured by the Mortgage shall have been fully paid and satisfied and the cancellation of the Mortgage
shall constitute a release hereof,

1.1, Management and Collection of Rents and Profits. Until release of this ' Assignment by Assignee as

provided in Section 1 above, but subject to the revocable license granted by Assignee to Assignor as provided in
Section 1.2 below, the sole right and authority to collect the Rents and Profits shall be with and shall e with
Assignee and such right, anthority and power may be exercised by Assignee and may be exercised by either or both
Assignee’s designee or a receiver or other official appointed as provided in Section 2.4 below, from time to time and
in such manner as Assignee deems necessary or appropriate, in its sole discretion; and, in connection with such Tight
of collection, Assignor hereby directs each and all of the lessees and tenants of the Property and lessees and tenants
of the Collateral and any other person obligated to pay Rents and Profits on account of the Property and on account
‘of the Collateral to pay said Rents and Profits (as may now be due and as shall hereafter become due) to the
Assignee, its designee or a receiver or other official appointed for such purpose, upon demand for payment thereof
-by the Assignee or such other person or persons from time to time and at anytime. Without imiting the foregoing;
but in furtherance thereof, Assignee shall have the additional rights and powers set forth in Sections 1.1.1 through

1.1.3. below.

L.1.1. Assignee, at any time and from time to time, may give notice in writing of this Assignment to any
and all of the lessees and tenants under the Leases and to any other persons in possession of the Properiy and in
possession of the Collateral, and any parts of either and interests in either; and, Assignee, for the purpose of fully
enforcing its rights and powers under this Assignment, may otherwise communicate with such lessees, tenants and
other persons regarding this Assignment and Assignee’s rights, authority and powers hereunder.

L.1.2. Assignes, at its option and at any time or times, shall have the right to enter and take possession
of the Property and possession of the Collateral and to manage and operate the same, to let or re-let the Property, the
Collateral and any part of either and interests in either, to cancel and modify the Leases, to grant rent concessions

"and other inducernents, to evict lessees, tenants and other persons, to bring and defend any suits in cormection with
possession of the Property and possession of the Collateral in its own name or the Assignor’s name, to make repairs
as the Assignee deems appropriate, and to perform such other acts in connection with the management and operation
of the Property as the Assignes, in its discretion, may deem proper, all at the cost and expense of Assignor. i

1.1.3. Assignee shall have the right to hold and possess, and the Assignor shall turn over to the

Assignée immediately upon demand of Assignes, the security deposits held by the Assignor, and those held by its

employees and agents, under and pursuant to the Leases. Assignee shall hold and apply the security deposits

" received in connection with the Leases to the purposes specified in'the Leases, in accordance with the terms and

conditions thereof. BExcept to the extent required by law or otherwise required in the Leases, Assignee shall not be
obligated for the payment of interest on security deposits delivered to it.

Exhibit B
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1.2. Revocable License Given to Assignor.

1.2.1. Until the occurrence of an Event of Default, as defined in the Mortgage, or the breach of or
defanlt under this Assignment by Assignor, Assignor shall have a license and Assignee hereby grants to Assignor a
revocable license to continne collecting the Rents and Profits in the normal and ordinary course of Assignor’s
business; provide, however, (1) Assignor shall not collect any rental installments under any Leases more than two
months in advance of its scheduled payment date without the prior written consent of thé Assignee — and if Assignor
does so do in confravention hereof, Assignor shall promptly remit such advanced rental installments to Assignee for
application by Assignee against the obligations secured hereby, such installments to be applied as provided in
Section 1 of this Assignment, (2) Assignor shall pay to Assigpee, upon receipt by Assignor and in the same form as
recelved (with any necessary endorsements), (A) any award made hereafter in any court procedure involving any of
the Leases in any bankmptcy, insolvency or reorganization proceedings in any state conrt and. in any federal court
and (B) any payments made and consideration given by tenants and lessees in lien of Tental payments under any of
the Leages, or in settlernent of or on account of a claim or dispute under or with respect to any Leases, and 3)
Assignor shall promptly comply with such other directives as Assignee may from time to time give to Assignor
regarding collection of the Rents and Profits. : . :

1.2.2. If Assignor should breach this Assignment or default hereunder, or if an Event of Default oconrs
under the Mortgage, Assignee may, at its option, terminate the privilege and license granted to Assignor by
Assignee in Section 1.2.1 above and upon a determination by Assignee to terminate, the privilege and license
granted to Assignor shall antomatically terminate “without any notice from Assignee to Assignor and without any
further or additional acts on the part of Assignee, nmless notice is required under the Mortgage or under applicable
law, and then only such minimum notice as may be required. Upon such termination, Assignor shall cease all
collection activities and shall pay over to Assignes all Rents and Profits received by it on and after such termination:
All amounts which are received by Assignor from and after the termination of Assignor’s license shall be received in
trust for the benefit of Assignee, shall be segregated from other fimds of Assignor and shall be immediately paid over
to Assignee in the same form as received (with any necessary endorsements), :

Section 2. Additional Provisions Relating to Collection of Rents and Profits.
2.1, Lhmitation on Accountability of Assignee, The Assignee shall not be liable for laches and shall not be

liable for the inability to collect the Rents and Profits, The Assignee is obligated to account only for such sums as are
actually collected and shall not be obligated to perform and shall not be obligated to discharge any obligation to be
performed or discharged by the Assignor under any of the Leases unless it has undertaken the cure of any default,
The Assignor hereby agrees to indemnify the Assignee for, and to saye it harmless from, any and all liability arising
from the Leases and any and all liability ardsing from this Assignment. This Assignment shall not place responsibility
for the control, care, management and repair of the Property and Collateral upon the Assignee, and shall not make
. the Assignee responsible or liable for any negligence in the management, operation, upkeep, repair and control of the
Property and the Collateral resulting in loss or injury or death to any lessee, tenant, licensee, employee or stranger
unless Assignee has taken possession of the Property. ' : .

2.2, Consequences of Receipt of Rents and Profits, The receipt by the Assignee of any Rents and Profits

pursuant to this Assignment after acceleration of the obligations secured hereby shall not cure any default nor shall
the receipt thereof at amy subsequent time cure any defauli, affect Assignee’s right to institute foreclosuss
proceedings under the Mortgage or affect any sale pursnant thereto. Neither the existence of this Assignment nor the
exercise of Assignee’s privilege to collect the Rents and Profits, shall be construed a5 a waiver by the Assignee of the
right to enforce payment of the obligations hereby secured in strict accordance with the terms and provisions of the
Mortgage and any agreement evidencing any of the obligations secured by the Mortgage. :

2.3. Waiver of Rights by Assigmor. If there is any case law, statute or regulation requiring Assignee to take
actual possession of the Property and to take actual possession of the Collateral (or some action equivalent thereto,
such as securing the appointment of a receiver) in order for Assignee to perfect or activate its rights and remedies as
set forth herein, then Assignor waives the benefits of such law and agrees that such requirement of law may be
satisfied solely by (1) Assignee sending Assignor written notice that Assignee infends to enforce, and is enforcing, its

Exhibit B



Case Ch<p24133991Ddd®RBIMEIEEDE/ 1Bl inETSBONSIBIIDI116:56de 4 Bfckz Main
' Document  Page 10 of 32 .

rights in and fo the Property, the Collateral and the Rents and Profits assigned herein and (2) Assignee sending
written notice to any one or more of the lessees and tenants of the Property and lessees and tenants of the Collateral,
and any other person in possession of all or patt of either or both, to commence making payments directly to
Assignee or its designee as provided herein,

2.4. Appointment of Receiver, Assignee shall have the absolute and unconditional right to apply for and to
obtain the appointment of a receiver or similar official for any part of and for all of the Property and for any part of
and for all of the Collateral, to, among other things, manage and operate the Property and to manage and operate the
Collateral, and any part of and interest in either or both, and to collect and apply the Rents and Profits as provided
above, In the event of such application, Assignor consents to the appoimiment of such receiver or similar officia] and
agrees that such receiver. or similar official may be appointed without notice to Assignor, without regard to the
adequacy of any security for the obligations secured hereby and without regard to the solvency of Assignor and
without regard to the solvency of any other person, firm or corporation who or which may be liable for the payment
of the obligations secured hereby. ‘Al costs and expenses related to the appointment of a receiver or other similar
official hereunder shall be the responsibility of Assignor, but if paid by Assignee, Assignor hereby agrees to pay to
Assignee, immediately and without demand, all such expenses, together with fnterest thereon from the date of each
payment by Assignee at the contract rate at which interest accrues from time 'to time on the obligations hereby
secured, or if interest accrues at different contract rates, any one of the contract rates at which interest accrues as
selected by Assignee, in its sole discretion, which rate may be fixed or variable (the “Countract Rate™). Al sums so
paid by Assignee, and the interest thereon, shall be added to and be secured by this Assignment,

2.5. Power of Attomey. Assignor does hereby irrevocably constitute and appoint Assignee ifs true and
lawful attorney with full power of substiiution, for it and in its name, place and stead, to execute, deliver, send and
file such agreements, documents, notices, statements and records as Assignee, in its sole discretion, deems necessary
and advisable to effect the terms and conditions of this Assignment and to otherwise realize Assignee’s rights,
authority and powers hereunder, and the benefits provided to Assignee herein, and in connection therewith, Assignee
may appear in any action and collect any award or Payments relating to the Property and Collateral (inchiding,
without limitation, the Leases and the Rents and Profits). The foregoing appointment is and the same shall be
coupled with an interest in favor of Assignee. In firtherance of the foregoing appointment and grant of authority, but
not in limitation thereof, Assignor irrevocably authorizes Assignee to file such financing ‘statements as may be
necessary to protect, in Assignee’s opinion, Assignee’s liens and security interests in the Property and Collateral
(including, without limitation, the Leases and the Rents arid Profits) and, to the extent Assignee deems necessary or
appropriate, to sign Assignor's name with the same force and effect as if signed by Assignor and to make public in
financing statements and other public filings such information regarding Assignor as Assignee deems necessary or
appropriate, including, without limitation, federal tax idenu'ﬁcaﬁo_n numbess, social security numbers and other

identifying information.

Section 3. Representations, Warranties and Covenants Regarding T eases.

3.1. Representations and Warranties. Assignor represents and warrants to Assignee that (1) it has fall right,
title and authority to assign to Assignee the Leases and the Rents and Profits due or to become due thereunder or
with respect to. the Property and the Collateral, (2) the terms of the Leases have not been amended, modified; .
replaced or changed from the terms in the copies of the Leases submitted fo the Assignee for approval, which copies
are true and exact copies of the Leases currently outstanding with respect to the Property and the Collateral, (3) no
other assigrment of any interest in the Leases has been made by Assignor or any other person to anyone other than
Assignee, (4) there are no-existing defaults under any of the Teases by any party thereto, and (5) there has been o
anticipation or prepayment of any rental installments by any lessees or tenants occupying or possessing the Property
and the Collateral or by any ofthe lessees or tenants in any of the Leases.

3.2, Covenants Reparding I eases.

3.2.1. The Assignor shall fully perform its obligations under the Leases in a timely manmer and shal}
* take such actions as may be reasonably necessary to ensure that all lessees apd tenants under any of the Leases fully
and timely perform their respective obligations thereunder, all at Assignor’s sole cost and expense, The Assignor

Exhibit B .
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shall provide to Assignee such information with respect to the Leases and the Rents and Profits therefrom or
otherwise arising from or in connection with the Property and Collateral as Assignee may from time to time request;
such information to be delivered to Assignee promptly by Assignor and in a form and medium directed by Assignee.

3.2.2. The Assignor shall not hereafier, without the prior written consent of the Assignee: (1) cancel any
of the Leases, suirender any of the Lease and texminaie any of the Leases, (2) exercise any option which might lead -
to a cancellation, surrender or termination of any of the Leases, (3) change, amend, alter and modify any of the
Leases, (4) consent to the release of any party liable under any of the Leases, and (5) consent to the assignment and
subletting of the lessee’s-or tenant’s interest i them.

+3.2.3. The Assignor shall maintain the security deposits made or to. be made with Tespect to Leases of
the Property and the Collateral in a separate bank account majntained by the Assignor with the Assignee, if so
requested by Assignee, and designated as the account for the deposit of security deposits with respect to the Property
and Collateral. The Assignor shall provide to the Assignee within thitty (30) days of the end of each of the
Assignor’s fiscal years, or more frequently if so requested by Assignee, a written verification of the amount of
security deposits maintained in the account together with a list of the Leases with respect to which the deposits are

maintained.
Section 4. Miscellaneons. ) . ’

4.1. Incomoration of Exhibits. All exhibits, schedules, addenda and other attachments to this Assignment
are by this reference incorporated herein and made a part hereof as if fully set forth in the body of this Assignment.

4.2. Maintenance of Records by Assignee. Assignee is authorized to maintain, store and otherwise retain
evidences of the obligations, this Assignment, any separate security agreements and other agreements executed and
delivered and to be executed and delivered by Assignor and others on Assignor’s behalf to Assignee in their originaj,
inseribed tangible form or a record thereof in an electronic medium or ofher non-tangible medium which permits

such record to be retrieved in a perceivable form.

4.3. Credit Investipations: Sharing of Information: Control Agreements, Assignee is irrevocably authorized
by Assignor to'make and have made such credit investigations as it deems appropriate to evaluate Assignor’s credit
personal and financial standing, and employment. Assignor authorizes Assignee to share with consomer reporting
agencies and creditors its experiences with Assignor and other information in Assignee’s possession relative to
Assignor, the Property and the Collateral (including, without limitation, the Leases and the Rents and Profits); but .
Assignee shall not have (1) any obligation to provide information to third persouns relative to any of the foregoing or
otherwise, (2) any obligation to subordinate its liens and security interests in the Property and Collateral (including,
without limitation, the Leases and the Rents and Profits) and (3) any obligation to enter into contro} agreements and

other agreements relative thereto.

4.4, Marshailing of Assets. Assignor hereby waives, to the extent permitted by law, the benefit of all
homestead, appraisement, valuation, stay, extension, reinstatement and redemption Jaws now in force and any which
may in the future come to be in force and all rights of marshalling in the event of any collection hereunder of Rents
and Profits or otherwise against the Property, the Collateral or any part or any interest in either or both.

4.5. Waiver of Statutory Rights, Assignor waives any right to require Assignee to bring. any action against
any other person or to require that resort be had to any security or to any balances of any deposit or other accounts or
debts or credits on the books of Assignee in favor of any other person. Assignor also waives any and all right of

snbrogation, contribution, reimbursement and indemmity and any right of recourse to and with respect to the assets of
any other person that is or may be securty for the obligations secured hereby. i

4.6. Jury. Venue, Jurisdicton. This Assignment shall be deemed to have been executed and delivered in
South Carolina regardless of where the signatories may be located at the time of execution and shall be govemed by
and construed in accordance with the substantive laws of the State of South Carolina, excluding, however, the
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conflict of law and choice of law provisions thereof, Assignor, to the extent permitted by law, waives any right
to a trial by jury in any action arising from or related to this Assignment. ,

4.7. No Waiver; No Course of Dealing; No Invalidity. No delay or forbearance by Assignee in €Xercising
any and all of its rights and remedies herennder, and its tights and remedies otherwise afforded by law and in equity,
shall operate as a waiver thereof or preclude the exercise thereof during the continuance of any default herennder or
in the event of any subsequent default hereunder. - Also, no act or inaction of Assignee under this Assignment shal
be deemed to constitute or establish a “course of performance or dealing™ that would require Assignee to so act or
refrain ffom acting in any particular manner at a later time wnder similar or dissimilar circarmstances. Wherever
possible, each provision of this Assignment shall be interpreted in such manner as to be effective and valid nader
applicable law, but if any provision of this Assignment shall be prohibited or invalid under such law, such provision
shall be ineffective to the extent of such prohibition ar invalidity without invalidating the remainder of such
provision or the remaining provisions of this Assignment, )

4.8. No Oral Change. Subject to the exercise by Assignee of its rights and remedies as set forth in this
Assignment and without limiting any of such rights and remedies, this Assignment, and any provisions hereof, may
not be modified, amended, waived, extended, changed, discharged or terminated orally or by any act or faihire to act
on the part of Assignor or Assignee, but only by an agreement in writing, signed by the party against whom
enforcement of any modification, amendment, waiver, extension, change, discharge or termination is sought. -

. . 1

4.9. Payment of Expenses. Without limiting any other provision of this Assignment relating to Assignor’s
payment of costs and expenses incurred by and on behalf of Assignee, but in addition thereto, Assignor shall pay to
Assignee on demand any and all reasonable costs and expenses, including, without limitation, attorneys’ fees,
incurred by Assiguee and those incurred on behalf of Assignee in protecting its interest in the Property and its
interest in the Collateral and in collecting any amount payable hereunder and in enforcing its rights hereunder with
respect to the Property and with respect to the Collateral (including, without limitation, commencing any collection
action, and prosecuting and defending any legal and equitable proceeding), together with interest thereon at the
Contract Rate from the date paid or incurred by or on behalf of Assignee until such costs and expenses are paid by
Assignor. - All sums so paid and expended by Assignee, and the interest thereon, shall be added to and be secured by

this Assignment. a

3

4.10. Documentary Stamp Taxes. To the extent not prohibited by applicable law and notwithstanding who
is liable for payment of the taxes or fees, Assignor shall pay upon demand any starop tax, documentary tax,
intangible tax and other taxes, levies and charges of amy jurisdiction with respect to the execution, delivery;
registration, performance and enforcement of this Assignment.

4.11. Relationship of Parties: Snccessors and Assigns. The relationship of Assignee to Assignor is that of a

creditor to an obligor or debtor; and in furtherance thereof and in explanation thereof, Assignee has no fiduciary,
trust, guardian, representative, partnership, joint venturer or other similar relationship o and with Assignor and ng
such relationship shall be drawn or -implied from this Assignment and any of Assignor’s actions or inactions
hereunder or with respect hereto — and, Assignee has no obligation to Assignor and any other person relative to
administration of the obligations secured by this Assignment, the Property, the Collateral and any part or parts of any
of the foregoing., The covenants, terms and conditions herein contained shall bind, and the benefits and powers shall
inure to, the respective heirs, executors, administrators, successors and assigns of the parties hereto, but nothing
herein contained shall be deemed a consent to the sale, lease, demise, further encumbrance, transfer and othes
disposition by Assignor, either directly or indirectly, of all or any part of the Property, the Collateral and any interest;
right and estate in either or both (including, without limitation, the Leases and the Rents and Profits), withous
Assignee’s prior written consent, which may be withheld in Assignee’s sole discretion. If two or more persons or
entities have joined as Assignor, each of the persons and entities shall be jointly and severally. obligated to perform’
the obligations herein contained. The term “Assignee” shall include any payee of the obligations hereby secured and
any transferee and assignee thereof, whether by operation of law or otherwise, and Assignee may trapsfer, assign and:
negotiate all and any of the obligations secured by this Assignment from time to time without the consent of Assignor
and without notice to Assignor and any transferee and assignee of Assignee, and any transferee and assignee of
another may do the same withont Assignor’s consent and without nokice to Assignor. Assignor waives and will not
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assert against any transferee and waives and will not asgert against any assignee of Assignee any claims, defenses,
set-offs and rights of recoupment which Assignor conld assert against Assignee, except defenses which Assignee

cannot waive. i

4.12. Notices. All notices, certificates and other communications hereunder shall be deemed given when
mailed by registered or certified mail, postage prepaid, return receipt requested, addressed to the addresses set forth
above. Assignor and the. Assignee may, by written notice given bereunder, designate a different address where
communications should be sent and Assignee may direct, by notice to Assignor, for commumications to be sent
electronically or in some other non-tangible medium, .

4.13." Anti-Money Lanndering and Anti-Terrorism, ~Assignor represents, warrants and covenants to
Assignee as follows: (1) Assignor (a) is not and shall not become a person whose property or interest in property is
blocked or subject to blocking pursnant to Section 1 of Bxecutive Qrder 13224 of September 23, 2001 Blocking
Property and Prohibiting Transactions With Persons Who Commit, Threaten to Cormmit, or Support Temrorism (66
Fed. Reg. 49079 (2001)), (b) does not engage in and shall not engage in any dealings or transactions prohibited by
Section 2 of such executive order, and is not and shall not otherwise become associated with any such person.in any
manner violative of Section 2, (¢) is not and shall not become a person on the list of Specially Designated Nationals
and Blocked Persons, and (d) is not and shall not become subject to the limitations or prohibitions under any other
U.S. Department of Treasury’s Office of Foreign Assets Control regulation or executive order; (2) Assignor is and
shall remain in compliance, in all material Tespects, with (2) the Trading with the Enemy Act, as amended, and each
of the foreign assets control regulations of the United States Treasury Department (31 CFR, Subtitle B, Chapter v,
as amended) and any other emabling legislation or executive order relating thereto, and (b) the Uniting And
Strengthening America By Providing Appropriate Tools Required To Intercept And Obstruct Terrorism (USA
Patrict Act of 2001); and (3) Assignor has not and shall not use all or any part of the proceeds of the obligationg -
secured by the Mortgage or any or all of the Rents and Profits, ditectly or indirectly, for any payments to any
governmentz! official or erployee, political party, official of a political party, candidate for political office, or
anyone else acting in an official capacity, in order to obtain, retain or direct business or obtain any improper
advantage, in violation of the United States Foreign Corrupt Practices Act of 1977, as amended,

4.14. Use and Application of Terms. Whenever the coniext may require, any pronouns used herein shall
include the corresponding masculine, feminine or neuter forms, and the singular form of nouns and pronouns shall
include the plural and vice versa; and as the context requires, the word “and” may have a joint meaning or a several
meaning and the word “or® may have an inclusive meaning or an exclusive meaning, All references in this
Assignment to “person” or “persons” shall include individuals and orgamizations and all terms used in this
Assignment that are not defined in this Assignment, the Mortgage or in the obligations secured herehy, but are
defined in the Uniform Commercial Code in effect in the State of South Carolina, shall have the meaning ascribed to
such terms from time to time in said Uniform Commercial Code, Any reference contained in this Assignment to
specific statutes or laws shall include any sugcessor statutes or laws, as the case may be. This Assignment shall not

be applied, interpreted and construed more strictly againgt a person because that person or that person’s attorney
drafted this Assignment. ,

The undersigned has executed this Assignment as of the day and year first above stated.

KT SPEARSCREEK, L.

Signed, sealed and delivered in the presence of: ) LL\ .
By:
Wimess: . Name: AP JATE 2P
C%A ¢ Iy K1 T
Print Name: g4, hele Len oy Its: Member

s

Print Najge: VWé§l/\ . V‘)‘]" =

Exhibit B



Case Ch<®24135991DdeceBimEeHI0E/18iED inERESBA08I62091116:56igé 8 fekz Main
Document  Page 14 of 32

STATE OF ) ACIQ\IOWLEDGMEN T

COUNTY OF ' )
!

The foregoing instrument - was acknowledged before me  this (5 day of .J/uu..o, , 2006, by

,as /Member of KT Spears Creek, LLC.

ule Thucy
@N” %a%cﬁ*ﬁ@ﬂ
otary Rublic for
y"\\ va’j}, MICHELE LEE REEPT
5% 5 xas L » -
.5.;:" N°§7swc?n%ssf§f§pres My commissjon expires: g ~f 2-0C
e Sap}ember 12, 2005 v
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EXHIBIT A
(Attached to Assignment of Leases, Rents and Profits)

1. Description of Morigage: Mortgage, Assignment of Rents and Security Agreement from KT Spea
> s C
LLC, to RBC Centura Bank of even date herewith, . pears Creek,

2. List of Leases and Rental Agreements:

3. Description of Property: - See legal description attached,
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EXHIBIT A
PHASE | PROPERTY DESCRIPTION

ALL THAT CERTAIN PIECE, PARCEL OR LOT OF LAND, LYING AND BEING IN
RICHLAND COUNTY, STATE OF SOUTH CAROLINA, BEING LOCATED AT THE
NORTHWEST CORNER OF THE INTERSECTION OF GREENHILL PARISH
PARKWAY AND OLD NATIONAL HIGHWAY AND BEING MORE FULLY SHOWN AND
DESIGNATED AS PHASE | ON A BOUNDARY SURVEY OF GREENHILL PARISH
CROSSING PHASE | & 2, BY W.K. DICKSON & CO., INC. DATED MAY 9, 2006 AND

LAST REVISED MAY 23, 2008.

COMMENCING AT THE CENTER LINE INTERSECTION OF OLD NATIONAL
HIGHWAY AND GREENHILL PARISH PARKWAY, THENCE NORTH 77°48'09" WEST,
A DISTANCE OF 78.44 FEET TO THE POINT OF BEGINNING A #4 REBAR (FOUND)
ON THE R/W OF OLD NATIONAL ROAD; THENCE RUNNING IN AWESTERLY
DIRECTION ALONG THE NORTHERN R/W OF GREENHILL PARISH PARKWAY
SOUTH 09°07'22" EAST, A DISTANCE OF 52,50 FEETTO A #4 REBAR (FOUNDY;
THENCE CONTINUING ALONG SAID R/W SOUTH 34°58'49" WEST, A DISTANCE OF
33.82 FEET TO A #4 REBAR (FOUND) THENCE CONTINUING ALONG SAID RW
HAVING A CURVE WITH AN RADIAL DISTANCE OF 242.00 FEET, HAVING AN ARC
LENGTH OF 198.85 FEET AND A CORD OF NORTH 58°15'35" EAST 183.30 FEET TO
A #4 REBAR (FOUND); THENCE CONTINUING ALONG SAID R/W SOUTH 81°49'37"
WEST, A DISTANCE OF 252.92 FEET TO A #5 REBAR (SET); THENCE CONTINUING
ALONG SAID R/W HAVING A CURVE WITH AN RADIAL DISTANCE OF 767.00
FEET, HAVING AN ARC LENGTH OF 34.85 FEET AND A CORD OF NORTH 83°08'37"
EAST 34.85 FEET TO A#5 REBAR (SET), THENCE CONTINUING ALONG SAID RW
SOUTH 84°27'01" WEST, A DISTANCE OF 431.81 FEETTO A #4 REBAR (FOUNDY);
THENGE CONTINUING ALONG SAID R/W HAVING A GURVE WITH AN RADIAL
DISTANCE OF 833.00 FEET, HAVING AN ARC LENGTH OF 185.95 FEET AND A
CORD OF NORTH 78°36"11" EAST 184.87 FEET TO A CALCULATED POINT ;
THENCE NORTH 61°03'52" WEST, A DISTANCE OF 74.35 FEET TOA
CALCULATED POINT; THENCE SOUTH 76°19'38" WEST, ADISTANCE OF 33.51
FEET TQ A CALCULATED POINT; THENCE NORTH 60°34'03" WEST, A DISTANCE _
OF 100.67 FEET TO A CALCULATED POINT; THENCE NORTH 02°17'29" WEST, A
DISTANCE OF 25.51 FEET TO A CALCULATED POINT; THENCE NORTH 61°03'52"
WEST, A DISTANCE OF 80.41 FEET TO A CALCULATED POINT; THENCE NORTH
14°07'26" WEST, A DISTANCE OF 431.86 FEET TO A CALCULATED POINT;
THENCE NORTH 75°52'26" EAST, A DISTANCE OF 104.75 EEET TCO A#4 REBAR
(FOUND), THENCE CONTINUE EASTERLY ALONG SAID LINE, A DISTANCE OF
69.19 FEET TO A #5 REBAR (SET); THENCE NORTH 1 4°07'38" WEST, A DISTANCE
OF 156.88 FEET TO A #5 REBAR (SET); THENCE NORTH 18°27'37" WEST, A
DISTANCE OF 102.41 FEET TO THE SOUTHERN R/W OF U.S. HIGHWAY #1 TO A
#5 REBAR (SET); THENCE CONTINUING ALONG SAID R/W NORTH 72°00'37"
EAST, ADISTANCE OF 69.21 FEET TO A #4 REBAR (FOUND); THENCE
CONTINUING ALONG SAID RAW NORTH 71°54'05" EAST, ADISTANCE OF 5.80
FEET TO A #5 REBAR (SET); THENCE SOUTH 18°27'37" EAST, A DISTANCE OF
104.64 FEET TO A CALCULATED POINT; THENCE SOUTH 14°07'38” EAST, A
DISTANCE OF 159.72 FEET TO A #5 REBAR (SET); THENCE NORTH 75°52' 7"
EAST, A DISTANCE OF 4.11 FEET TO A #4 RERAR (FOUND); THENCE NORTH
75°53'05" EAST, A DISTANCE OF 143.52 FEET TO A #4 REBAR (FOUND); THENCE

NPCOL1:841374,1 -EX-(IMM) 039113-00000
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NORTH 75°52'07" EAST, A DISTANCE OF 195.04 FEET TO A #4 REBAR (FOUNDY);;
THENCE NORTH 78°15'21" EAST, A DISTANCE OF 242.09 FEET TO THE WESTERN
R/W OF OLD NATIONAL HIGHWAY TO A #4 REBAR (FOUND); THENGE
CONTINUING ALONG SAID R/W SOUTH 53°18'52" EAST, A DISTANCE OF 765.28
FEET TO THE POINT OF BEGINNING A #4 REBAR (FOUND). '
CONTAINING 743,026 SQUARE FEET OR 17.06 ACRES, MORE OR LESS.

TMS#: A portion of 25800-03-05 and 25900-04-04

Derivation: Deed from DAK I, LLCto KT Spears Creek LLC dated December 3, 2004
and recorded December 6, 2004 in the Office of the Register of Deeds for Richland
County in Record Book 1003, at page 1581 and Deed from G. P, Monroe, Jr. and
Virginia R. Monroe to K T Spears Creek, LLC dated August 1, 2005 and recorded
August 1, 2005 in the Office of the Register of Deeds for Richland County in Record
Book 1081, at Page 827.

PHASE Il PROPERTY DESCRIPTION

ALL THAT CERTAIN PIECE, PARCEL OR LOT OF LAND, LYING AND BEING IN
RICHLAND COUNTY, STATE OF SOUTH CAROLINA; BEING LOCATED AT THE
NORTHEAST CORNER OF THE INTERSECTION OF GREENHILL PARISH
PARKWAY AND UPLAND HILL LANE AND BEING MORE FULLY SHOWN AND
DESIGNATED AS PHASE II ON A BOUNDARY SURVEY OF GREENHILL PARISH
CROSSING PHASE | & 2, BY W.K. DICKSON & CO., INC. DATED MAY 9, 2006 AND
LAST REVISED MAY 23, 2006. o

COMMENCING AT THE CENTER LINE INTERSECTION OF UPLAND HILL LANE AND

GREENHILL PARISH PARKWAY, THENCE NORTH 34°00'00" WEST, A DISTANCE
OF 81.37 FEET TO A PK NAIL (SET), SAID POINT BEING THE POINT OF
BEGINNING; THENCE NORTH 40°37'37" WEST, A DISTANCE OF 583.87 FEETTO A
#5 REBAR (SET); THENGE NORTH 15°29'49" WEST, A DISTANCE OF 349,95 FEET
TO A #5 REBAR (SET); THENCE NORTH 74°54'59" EAST, A DISTANCE OF 91.31-
FEET TO A #4 REBAR (FOUND); THENCE NORTH 75°51'40" EAST, A DISTANCE OF
464.91 FEET TO A #4 REBAR (FOUND; THENCE NORTH 75°52'26" EAST, A
DISTANCE OF 217.50 FEET TO A CALCULATED POINT; THENCE SOUTH 14°07'26"
EAST, A DISTANCE OF 431,86 FEET TO A CALCULATED POINT; THENCE SOUTH
61°03'562" EAST, A DISTANCE OF 80.41 FEET TO A CALCULATED POINT; THENCE
SOUTH 02°17'29" EAST, A DISTANCE OF 25.51 FEET TO A CALCULATED POINT; .
THENCE SOUTH 60°34'03" EAST, A DISTANCE OF 100.67 FEET TO A CALCULATED
POINT; THENCE NORTH 76°19'38" EAST, A DISTANCE OF 33.51 FEET TOA
CALCULATED POINT; THENCE SOUTH 61°03'52" EAST, A DISTANCE OF 74.35
FEET TO A CALCULATED POINT ON THE NORTHERN RW OF GREENHILL PARISH
PARKWAY, THENCE CONTINUING WESTERLY ALONG SAID RAW HAVING A
CURVE WITH AN RADIAL DISTANCE OF 833.00 FEET, HAVING AN ARC LENGTH
OF 347.55 FEET AND A CORD OF SOUTH 60°16'46"WEST 345.04 FEETTO A#4
REBAR (FOUND); THENCE SOUTH 48°19'06" WEST, A DISTANCE OF 350.35 FEET
TO A #4 REBAR (FOUND) THENCE CONTINUING ALONG SAID R/W HAVING A
CURVE WITH AN RADIAL DISTANCE OF 80.00 FEET, HAVING AN ARC LENGTH OF
80.62 FEET AND A CORD OF SOUTH 85°32'08"WEST 77.25 EEET TO A PK NAIL
(SET) BEING THE POINT OF BEGINNING. :
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CONTAINING 582,527 SQUARE FEET OR 13.37 ACRES, MORE OR LESS.

TMS#: A portion of 25800-03-05

Derivation: Deed from DAK I, LLC to K. T Spears Creek LLC dated December 3, 2004
and recorded December 6, 2004 in the Office of the Reg1ster of Deeds for Richland
County in Record Book 1003, at page 1581.

NPCOL1:841374.1-EX(IMM) 039113.00000
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(
STATE OF SOUTH CAROLINA ) '
‘ ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) :
RBG Bank (USA), ) Case No.: 2010—CP-40—6025
)
Plaintiff, )
)
V. ) Order Appointing Rece‘weL
) , G
KT Spears Creek, LLC, KT Builders, ) v = =
LTD., Kyle D. Tauch, and Hyco ) o =
plumbing, Inc. » ) o -
| ) P
______ Deferidants. ) 9‘;; =
oZ

-
This matter came before the Court on the plaintifi's motion for the appoiEri;\rnen“ﬁo
a receiver and a Verified Complaint, making applicaﬁon for the appo'lntment of a

Receiver for the Propeﬁy as identified in the Compiaint. Due and proper noticé of this

hearing was served on all parties 10 the action and upon the property manager as will

appear by reference 10 the hearing notice served by plaintiff's counsel on October 29,
2010 and filed oh_ November 1, 2010. Appearing pefore the Court was counsel for the
pPlaintiff. The Defendants KT Spears Creek, LLC and KT Builders, LTD are in default
and did not appear. The Defendant Kyte D. Tauch is being served by pub\ication. The
_ Defendant Hyco Plumbing did not appean put advised Plaintiff's counsel, that it did not
oppose the appo'mtment of the rece'\vér..v

This Court has the authority 10 appoint a Receiver of the Property pursuant to
Section 15-65-10 of Code of Laws of South Carolina (1976) et seq. Further, the

Mortgage at issue in this case provides that plaintiff is entitled 10 the appointment of a

receiver upon default by the mortgagor (KT Spears Creek). The well pleaded ‘

EXHIBIT
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allegations of the Complaint and its attachments incorporated into the Compiaint are
deemed admitted by those Defendants in default. Further, the Court notes that Judge
Allison R. Lee has issued a Temb_orary Injunction i.n‘this case. Inher Order, Judge Lee
specifically found that the Plaintiff would suffer immediate and irreparable injury in the
case if the injunction was not issued. That injunction provides, inter alia:

the Enjoined Parties are. 6rdered to collect and pay to RBC Bvank (USA) all

the income and profits from-the Pro'perty in any such person's possession

until further order of this. Court. The Enj‘oined.Parﬁes are, however,

permitted t0 pay the necessary operating expenses. of the apartment

complex such as utilities, maintenance, and routine repairs. -

The Property identified in the Complaint is comprised of an apartment_complex-
in Richland County, South Carolina, an assignment of leases, rents, and pfoﬁts, and'
personal property of KT Spears}Greek, LLC (herein “property”)- Plaintiff is entitied t0
protéction of its Properly during this proceeding. |

IT IS THEREFORE ORDERED:
1. Receivership. The Propefty of KT Spears Creek, LLC ("Borrowen“') as
~ identified in the Complaint is placed in receivership.
2 . Receiver. Colliers‘lntemational whose address is 1301 Gervais St.,. Suite
00, Columbia, South Carolina, Attention Mr. Woody Moore, is hereby appointed
Receiver over the Property. All communication to the Receivér shall be direc’ied to the
’ Receiver at the above address. Confirmation of general insurance coverage as fo the
Receiver of @ bond of Five Thousand and Nol100 ($5,000.00) Doliars shall be filed with
the court within seven business days of‘ the date of this Order.

3. Restrained. Borrower (its agents, representatives and employees) aré

restrained from disposing of, transferring, conveying, of otherwise encumbering the
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Property or books, files, records and accounts relating to the Property, and they and all
other parties having Property in their possession or under their control are hereby
directed to deliver the éarﬁe to the said Receiver.

4, ’Co.ogeration, Borrower, its agents, representatives and employees, are
ordered to cooperate with the Receiver and appear at the Property, énd at the
Receiver's office, at such times as may be required to sign such legal documents as |
may be necessary and to furnish such records as the Receiver may require. Failqre of
Borrower to cooperate with the Receiver or otherwise comply with terms of this order
shall make BorroW'er liable for contempt of court upon application by the Recelver or his’
attorneys. The parties are he‘reby ofdered to cooperate with the Receiver at all times
during the pendency of this receivership.

5 Income. Borrower, its respective agents and employees; and any other
person recelvmg actual notice of the terms of this Order are hereby ordered and
directed to !mmedlately collect and pay to the below named Receiver all of the income
and profits (both current and prepaid) from the Property in any such person’s
possession as of the date of this ‘Order, regardless of when collected, pending
adjudication of the parties’ rights thereto and subiect to such other orders of this Court
‘as may be subsequently entered. In addition, Borrower shall eﬁ(ecute'- any and all
documents necessary to substitute the Receiver for the current signatdries on all of the

bank accounts relating to the Property of Borrower.

8. Inventory_and Reporis. The Receiver shall prepare and deliver to all
parties appearing of record within thirty (30) days from the date of this Order a full and

detailed inventory, under oath, of all the Proporty which comes into its possession and
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thereafter it shall prepare and deliver to all parties appearing of record each thirty (30)
days thereafter a full and complete report reporting. all activities and changes in the
Receivership estate and all claims against the estate that have arisen or have occurred

" during the period covered by the report.

7. Possession .of Property. The Receiver shall take and have exclusive

control, possession and custody of all the Property, monies, contracts, insurance
policies, assets, files, papers, keys, accounts receivable, records, documents, licenses,
Vpermrts monies, securities, choses in action, books of acceunt, pank accounts and all
other property, real, personal, or mrxed which relate to the Property, and shall retain
custody of the same until further order of this Court. All Defendants and other persons
or corporations now or hereafter in possession of the Property, or any part thereof, or
any other of the items entrusted to the Receiver as set forth herein, shall forthwith
surrender such possessron o the Receiver.

8. - Operating Account. The Receiver shaﬂ estabhsh and/or maintain, at a

banking or savin‘gs and loan institution located in South Carolina whose deposits are
insured by the FDIC or the FSLIC, a separate operating acconnt (“the Operating
Account " into which the Receiver shall deposit all receipts from the Property and from
whrch the Receiver shall disburse regularly and punictually (to the extent avarlable), all
amounts due and payable as are reasonable, necessary and proper operating
expenses of the Property, subjeet to the terms of this Order.

9. Costs. The Receiver is hereby authorized, empowered and directed to
pay from the Operating Account all reasonable expenses necessary for the preservation

of the Property, including, but not limited to, the costs of all labor, msurance equipmant,
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supplies, inventory, water, sewer, trash and garbage disposal,v electricity, security and
" telephone expenses which are necessary to the operation and preservation of the
Property, together with any expenditure authorized by Plaintiff.

10. Operation. The Receiver is hereby authorized, empowered and direc'red
to contract with such individuals and entities as may be nécessary to preserve, protect,
supervise, operate and manage the Property. The Receiver shall'.use its best efforts to
operate the Property proﬂtably, and to maintain the building, appurtenances and.

_ grounds of the Property in accordance with customary standards for a business of its
type, including, without limitation, interior and exterior cleaning, painting and decoration,
plumbing, carpentry, maintenance of air conditioners and elevators, and such other
normal maintenance and repair work as may be appropriate, subject to the
requirements and limits set forth herein.

11. Collection of Rents and Profits. The Receiver is hereby authorized,

empowered and directed to enfbrce and collect all debts, accounts receivable, rents or
other obligations due and owing to or from the operation of the Property. Subject to its
obligations fo pay the costs of the Property and operate the Property, and consrstent
with Judvge' Lee's Temporary Injunction, the Receiver shall pay ‘to RBC Bank (USA) all
the income and profits from the Property. |

12.  Insurance. The Receiver is hereby authorized, empowered and directed

to maintain all policies of insurance or similar contracts affecting the Property in full
force and effect, and if none exists, to insure the Property for its current fair market.
value against personal injury, property damage and liability claims. The Receiver shall

maintain or purchase appropriate property insurance for the Property, public liability

\95}
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insurance, workmen's compensation insurance, fire and extended coverage insurance,
and burglabry and theft insurance. The Plaintiff shall be listed as an insured and a loss
payee on all such insurance policies. The Receiver shéll promptly investigate and
provide Plaintiff a full, prompt written report as to all serious and material accidents,

. claims for damage relating to the ownership, ope'ration and maintenance of the
Property, and any damage or destruction to the Property and the estimated cost of
repair thereof, and shall prepare any and all reports required by any insurance company
in connection thereWith. All existing insurance cbverage purchased by the Borrower or
by any other person, which is now in force for the protection ‘of the Property, is hereby
assigned to the Receiver.

413,  Actions Against Receiver. All persohs, funds, corporations, associations

and all other parties are hereby enjoined and restrained from commencing, maintaining,
or otherwise prosecuting any action at law or in equity against the Receiver without prior
leave of thIS Court. ‘
14, Default. Entry of this Order shall not constitute a breach or default of any
- contract relating to the Property unless the Receiver expressly cancels such contract.

15. Emplovment of Professicnals. The Receiver may employ attorneys,

accoﬁntants or other professionals if reasonably reqmred to discharge its duties herein
and shall, if necessary, apply to this Court for lnstructlons and advnce if in doubt
concerning its rfghts and responsibilities as Recelver.

16. Leasing. The Receiver shall have the-authority to lease, rent or otherwise

seek compensation for space at the Property in the ordinary course of business, at such
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rates and on such terms as are customary in the business, provided that Plaintiff
approves each such rental or lease agreement.

17. Other Tasks. The Receiver is hereby authorized, empowered, end
directed to perform all other tasks reasonably necessary for the proper administration,
conservation, maintenance, security and protection of the Property.

18. Fees. Atthe end of each month, the Receiver shall present to all parties
who have appeared of record an invoice for services rendered to the Receivership and
if no objections are received within ten (10) days, the Receiver shall pay such invoice
from funds in the Operating Account. In ‘the event any party of record objects to the
payment of any invoice presented or any charge contained therein, tﬁe Receiver may
seek an order approving and directing such payment. The compensation of the
Receiver shall be at the discretion of the Court and shall be set by the Court upon
further order. |

19. Legal Actions. The Receiver is hereby authorized, empowered and
directed to apply to this Court for instructions and authorization should it seem to be
necessary or desirable to sue or defend any legal action or otherwise compromise or

* settle same.

20. Useand Maintenance of Property. The Receiver shall not permit the use

of the Property for any purpose which will or might void any required policy of insurance,
which might render any loss thereunder uncollectible, or which would be in violation of
apy law or government restriction.

21. Records. The Receiver shall maintain a comprehensive system of office

‘records, books, and accounts concerning the operation of the Property. At all

7
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reasonable times, Plaintiff, Defendants, and their respective agents and other
representatives shall have reas_onable access to such records, accounts and books and
toall vodchers-, files, and all other material pertaining to the operation of the Property, all
“of which the Receiver agrees to keep safe, available and separate from any records not
having to do with the operation of the Property.

22 | egal Requirements. The Receiver shall.ensure that all aspects of the

Property, and its operation and management, comply with any and all laws, regulations,
orders or requirements affecting the Property issued by any federal, state, county or

municipal authority haVing jurisdiction thereover.

23. Employment of Agents. The'Receive»r is- héreby authorized to employ
agents, servants and employees and to contract as necessary for the purpose of
- renting, operating, managing, preserving, protecting, éhd taking possession of the
Property, and carrying out the terms of this Order. The Receiver shall collect the rents,
revénues, and profits from the Property, including those now due and unpaid, and
hereafter to become due.
24. Licenses. All existing licenses relating to the operation of the Proberty
issued in the name of the Borrower are hereby assigned to the Receiver.

25. Termination of Receivership. Plaintiff, or the successful bidder at any

soreclosure sale of the Property, may apply to the Court upon the issuance of an Order
of Sale, for entry of an order terminating the Receivership, discharging the Receiver,
and putting the successful bidder at sale into possession of the Property, effective upon

issuance of a deed to the Property.
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26. Retention of Jurisdiction. The Court retains jurisdiction of this matter to
enter such further orders as may be just and proper.

97.  Sheriffs_Assistance. The Receiver is authorized and empowered to

obtain the assistance of the Sheriffs Department of the counties of this State in
performing those duties and responsibilities enumerated herein.

AND IT IS SO ORDERED.

ML\@/\/

Jgjph M. Strickland
cial Circuit Court Judge

Columbia, South Carolina

November | 3, 2010.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF SOUTH CAROLINA

IN RE: ) CHAPTER 11
)

KT Spears Creek, LLC, ) Case No.: 11-04241-jw
)
)

Debtor.

CERTIFICATE OF SERVICE BY MAIL
I, Sean P. Markham, counsel for the Debtor, do hereby certify that I served a copy of the

attached MOTION FOR ORDER (A) GRANTING FINAL AUTHORITY FOR DEBTOR’S
USE OF CASH COLLATERAL (B) GRANTING REPLACEMENT LIENS AND
MEMORANDUM IN SUPPORT, both filed August 12, 2011 and served upon the attached
matrix, counsel for the Movant, and that same was mailed via First Class Mail, Postage Prepaid,
on the 19th day of August 2011.

/s/Sean P. Markham

Sean P. Markham, Dist. I.D. #10145

P.O. Box 11332
Columbia, SC 29211-1332
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PO Box 699
Grapevine, TX 76099- 0699

AT &T
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Elgin, SC 29045-9834

Uni ver sal  Background Screening
7720 N 16th Street Suite 200
Phoeni x, AZ 85020- 4496
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