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UNITED STATES BANKRUPTCY COURT 
 

FOR THE WESTERN DISTRICT OF MICHIGAN 
 
IN RE:  
        CHAPTER 11 
BARIA AND SONS, LLC.     CASE NO. 17-00970-jwb 

HON. JAMES W. BOYD 
 Debtor        
     / 
 
 

DEBTOR’S  
MOTION FOR AUTHORITY TO 

USE CASH COLLATERAL OUTSIDE OF THE ORDINARY COURSE OF BUSINESS 
______________________________________________________________________________ 

 
 The above-captioned debtor (the “Debtor”) files this motion For Authority to Use Cash 

Collateral Outside the Ordinary Course of Business (the “Motion”) pursuant to 11 U.S.C. § 363, 

Fed. R. Bankr. P. 4001 and 9014, and W.D. Mich. Local Bankruptcy Rule (“LBR”) 4001-2, for 

entry of an Order authorizing use of cash collateral without providing additional adequate 

protection to the Debtor’s pre-petition secured lenders.  In support of the Motion, Debtor 

respectfully states as follows: 

JURISDICTION 

1. On March 6, 2017, (the “Petition Date”), Debtor filed its voluntary petition for relief 

under Chapter 11 of Title 11 of the United States Code, as amended (the “Bankruptcy 

Code”).  The Debtor continues to manage and operate its business as debtor-in-

possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code. 

2. No Trustee or Examiner has been appointed in the Debtor’s Chapter 11 case and no 

Committees have been appointed designated.   
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3. The Court has jurisdiction to consider this matter pursuant to 28 USC §§157 and 1334.  

Venue is proper for this Court pursuant to 28 USC §§1408 and 1409.  This is a core 

proceeding pursuant to 28 USC §157(b)(2). 

4. The statutory predicate for the relief requested in this Motion is Sections 363(b) of the 

Bankruptcy Code. 

BACKGROUND 

A. General Background. 

5. The Debtor operates a convenience and liquor store in Spring Lake, Michigan, serving a 

diverse clientele.  Debtor sells a wide variety of liquor, from economy brands to 

relatively high end brands.  Debtor also has a large and carefully selected variety of craft 

beers for sale, including mix and match six packs.  Debtor sells various packaged grocery 

items, sodas, energy drinks, water and brewed coffee.  Debtor’s customers range from 

those passing through to locals who live in high end lake homes to economy housing. 

6. Prior to filing, Debtor entered into two loan agreements with The Bank of Holland, now 

known as Chemical Bank, which were supported by mortgages against the real estate, 

owned by debtor, and a security interest in all assets (hereinafter “Bank”).  Prior to filing, 

the debtor took a number of ill advised loans at interest rates as high as 52% per year 

from LQD Business Finance, LLC (“LQD”), who purportedly took a security interest in 

all assets, but may not have properly perfected its interest.   

7. LQD operated in a systematic way designed to extend credit well beyond the Debtor’s 

ability to pay in a concerted effort to take Debtor’s assets for LQD’s own purposes, as 

described more fully in Mr. Baria’s Solemn Declaration in Support of Bankruptcy Filing 

(DN 8). 
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8. LQD’s online records are incomprehensible, and the loan documents reflect double 

payment of certain notes, and a nearly impossible to decipher web of loans paying off 

other loans, a total unclarity regarding distribution or use of loan proceeds, and payments 

on a daily or weekly basis that add up to approximately $4,000 per week, and only paid 

the interest.  In fact, Baria And Sons, LLC paid over $150,000 in interest during 2016. 

9. LQD made the loan(s), and the promissory notes each included security agreements.  

However, the UCC-1 financing statement reflects LQD Loan One as the secured party.  

Further, LQD has never controlled or possessed either Debtor’s bank accounts or cash, 

with the exception of the approximately $40,000.00 that either Danny Souri or LQD 

converted during the period of February 21, 2017 through March 4, 2017, as described in 

Mr. Baria’s affidavit, and more fully set forth in the Adversary Proceeding Complaint. 

10. On the date of filing, Debtor’s bank accounts were at Chase Bank, and had been at Chase 

Bank for approximately two years.  Debtor also had a bank account with Bank into which 

Debtor deposited funds to pay its mortgage payments to Bank.  Debtor has opened its 

Debtor in Possession accounts with Bank.   

11. Debtor does not now maintain, nor has it ever, maintained a deposit account with LQD.  

LQD has no perfected security interest in cash collateral, and therefore does not hold an 

“interest in cash collateral”.  See In re Shree Meldikrupa, Inc., 2016 Bankr. LEXIS 159 

(Bankr. S.D. Ga. Jan. 15, 2016).  

12. Debtor has the following relationships with Bank, which is governed by, among other 

things certain loan documents that were attached to previous motions (DNs 9, 37) as 

Exhibit A but are not attached hereto: 
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A. Debtor maintains a deposit account with Bank, and has opened its DIP accounts at 

Bank. 

B. Debtor entered into various Notes and or renewals of Notes with Bank, and the 

relationship is currently governed by: 

1. September 3, 2014 Promissory Note with a face amount $315,000.00, 

Maturity Date of approximately September 1, 2019; fixed interest of 4.730% 

on a 360 day year, with payments of $3,309.17 per month. 

2. September 3, 2014 Promissory Note with a face amount of $185,000.00, 

Maturity Date of approximately September 1, 2019, fixed interest of 4.730% 

on a 360 day year, with payments of $1,200.10 per month. 

3. A Business Loan Agreement and Commercial Security Agreement both dated 

September 3, 2014, which govern the terms of the relationship and grant Bank 

a security interest in all assets, including a mortgage on the real property. 

4. Debtor currently believes that Bank has a properly perfected security interest 

in all of its assets, including Debtor’s liquor license, except for liquor 

inventory. 

5. Bank is overly secured.  Debtor’s real property is worth an estimated 

$650,000.00 based on Debtor’s depreciation schedules; though at the section 

341 meeting of creditors, Bank indicated that its appraisal from 2014 stated a 

value of $232,000.00 for the real estate. its liquor license is estimated to be 

worth $100,000.00, and its non-liquor inventory is worth approximately 

$95,000.00.  Debtor believes that the current combined balance on the two 

notes to Chemical Bank is approximately $450,000.00. 
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6. Debtor does not propose additional adequate protection for Bank, but 

presently the Bank is adequately protected under an earlier Order of this Court 

(DN 42) as follows: 

a. Debtor continues making its regularly scheduled mortgage payments 

to Bank in the amounts of $3,309.17 and $1,200.10 each month on or 

before the 15th day of each month, beginning with March, 2017. 

b. Debtor maintains all deposit accounts at Bank.  Debtor has opened its 

Debtor in Possession Bank accounts at Chemical Bank. 

13. Debtor includes LQD in this motion out of an abundance of caution, as LQD does not 

hold a perfected security interest in Debtor’s deposit accounts or any cash collateral, and 

either LQD, its agent, or one with its apparent authority, converted or embezzled 

approximately $40,000.00 of Debtor’s revenue between February 21, 2017 and March 4, 

2017.  The loan documents related to LQD were attached to previous Motions (DNs 9, 

37) as Exhibit B and are not attached hereto. 

a. Debtor proposes no payments or adequate protection of any kind for LQD. 

b. Debtor is filing an adversary proceeding against LQD seeking damages, 

avoidance of certain transfers, and a determination of LQD’s claim, among other 

things. Until the adversary proceeding is resolved, LQD should receive nothing. 

ADEQUATE PROTECTION 

14. Bank is adequately protected by the Order (DN 42), and all provisions of that Order 

shall continue to govern Bank’s security interests, and rights to payment. 

15. Debtor seeks to use a portion of its revenue as necessary to pay for specific expenses 

outside of the ordinary course of business, and therefore, this Motion seeks expanded 
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authority to use cash Collateral.  However, the request is for a modest amount and does 

not impact Bank’s status as being adequately protected in any meaningful way. 

 

RELIEF REQUESTED 

16. By this Motion, Debtor is requesting entry of an Order authorizing the use of Cash 

Collateral for a single discrete expense, namely paying the license and application fee for 

a delivery permit, as described in the following paragraph, and regular use of cash 

collateral for purchasing a new line of inventory, as described in paragraph 18 below.  A 

proposed Cash Collateral Order attached to this Motion as Exhibit A. 

17. The State of Michigan recently began permitting liquor delivery services in such a way 

that Debtor can file an application with the Liquor Control Commission and receive 

authorization to deliver beer, wine and liquor to its customers in their location.  A 

substantial portion of Debtor’s business during the summer is catering to the many 

boaters and beach goers that travel past the store on the way to the various marinas, 

beaches and other tourist locations throughout the Grand Haven, Spring Lake, Ferrysberg 

area.  Many of the people who have boats docked in the five marinas near Debtor’s store 

reach their or their friends’ boats by routs that do not take them past Debtor’s store.  

Debtor has a strong relationship with the owners or managers of the five nearby marinas, 

and based on those relationships and Debtor’s larger selection of beer, wine and liquor 

when compared to other similar stores in the area, Debtor believes it can substantially 

increase sales by delivering alcohol to marinas and homes around throughout the area.  

Debtor intends to advertise on social media and by distributing brochures to boat owners 
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and the marina operators.  The cost of the license and application is $1,170.00, and 

printing the brochures should cost less than $500.00. 

18. Debtor also believes that adding premium cigars to its product offerings will increase 

sales and therefore profit.  Debtor presently owns a three-door humidor, which is ideal for 

displaying premium cigars.  Many customers have asked about cigar sales, and there is no 

other seller of premium cigars in the area, except in downtown Grand Haven.  There is 

also demand for delivery of the cigars to the marinas.  Debtor estimates, based on a 

review of its expected cigar distributor’s pricing, that its initial outlay for inventory will 

be $3,000.00, and that replenishing the inventory will cost roughly $1,000.00 based on 

sales, with the expectation that approximately 1/3 of Debtor’s expected inventory will be 

sold each month.  During the summer months, it is expected that sales will be elevated, 

and during the winter months, sales will be decreased.  Debtor is used to this ebb and 

flow, and will adjust its inventory accordingly.     

19. Debtor will be able to pay for the cost of the application and license, advertising cost, and 

cigar inventory out of post petition sales, which have been strong.  Further, the normal 

business cycle for Debtor is moving according to plan.  The busy time of the year is 

beginning now, and sales will continue to increase on a weekly basis.  Attached as 

Exhibit B is Debtor’s initial Monthly Report, and hand-written cash flow reports for 

April 1, 2017 through April 15, 2017.  As reflected by Exhibit B, the Debtor’s sales have 

continued in their growth.  Debtor expects the trend to continue through August, and 

taper off beginning in September. 
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NOTICE 

 Debtor has caused a copy of its original Motion to be served on: (i) the Office of the 

United States Trustee for the Western District of Michigan; (ii) Chemical Bank; (iii) LQD and iv. 

the Matrix.  Debtor is seeking approval on Notice with Opportunity to Object, therefore, in 

accordance with the attached Notice with Opportunity to Object, all parties in interest wishing to 

be heard on this issue must file an Objection to the motion within 21 days, or the Court may 

grant the relief sought without further notice or hearing.  In light of the nature of the relief 

requested, the Debtor submits that no other or further notice is required. 

NO PRIOR REQUEST 

 While use of cash collateral is approved on an interim basis, no prior Motion for the 

specific relief requested in this Motion has been made to this or any other Court. 

EXHIBIT LIST IN SUPPORT OF MOTION 

Exhibit A – Proposed Order 

Exhibit B – United States Trustee’s Monthly Report for March 2017 and Cash Flow reports for 

April 1, 2017 through April 15, 2017. 

WHEREFORE, Debtor requests that this Court enter an Order in substantially the form of 

the proposed Order attached hereto as Exhibit A, permitting Debtor to use cash collateral for the 

purposes of procuring a beer, wine and spirits delivery license with a cost not to exceed 

$1,170.00, publish the service to potential customers via print and social media with a cost not to 

exceed $500.00, and authorize the Debtor to add premium cigars to its inventory at a cost not to 

exceed $3,000.00, and use cash collateral for the purpose of paying the cost outlay for the initial 

procurement of cigars; Debtor asserts that once the inventory of premium cigars is established 

and sales commence, the monthly procurement of additional cigar inventory will be in the 
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ordinary course of business and not require an Order, aside from the more general Order (as may 

be extended from time to time) permitting the use of cash collateral and granting adequate 

protection. 

Respectfully submitted, 
 
OPPENHUIZEN LAW FIRM, PLC 

      Proposed Co-Counsel for Debtor 
 
Date:   April 25, 2017   By:    /s/ James R. Oppenhuizen___ 

James R. Oppenhuizen (P68715) 
PO Box 230071 
Grand Rapids, MI  49523 
Telephone: (616) 730-1861 
Facsimile: (616) 930-4201 
joppenhuizen@oppenhuizenlaw.com 
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