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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov 

 
In re: 
        Case No. 11-32457-BKC-RBR 
MRA PELICAN POINTE APARTMENTS, LLC, 
        Chapter 11 
  Debtor. 
_______________________________________/ 
 

FANNIE MAE’S OBJECTION TO 
DISCLOSURE STATEMENT FOR AMENDED PLAN OF REORGANIZATION  

PROPOSED BY MRA PELICAN POINTE APARTMENTS, LLC [ECF 145]  
 

Secured Creditor, Fannie Mae ("Fannie Mae"), through counsel and pursuant to 11 

U.S.C. § 1125(b) files this Objection to Disclosure Statement for Amended Plan of 

Reorganization Proposed by MRA Pelican Pointe Apartments, LLC, as follows: 

A. Relevant Background 

1. On August 8, 2011 (the “Petition Date”), MRA Pelican Pointe Apartments, LLC 

(the “Debtor”) filed its voluntary Chapter 11 petition. 

2. On August 19, 2011, Fannie Mae filed its Expedited Motion for Relief from Stay 

(the “Stay Relief Motion”) [ECF 31].  In the interest of brevity the Stay Relief Motion is fully 

incorporated herein. 

3. On September 9, 2011, the Debtor filed its Plan of Reorganization (the “Plan”) 

[ECF 65]. 

4. On September 27, 2011, Fannie Mae filed its Expedited Motion to Dismiss 

Case, or Alternatively, for Further Relief from the Automatic Stay to Allow Foreclosure Sale of 

the Property (the “Motion to Dismiss”) [ECF 89]. 
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5. On October 27, 2011, Debtor filed its Amended Plan of Reorganization (the 

“Amended Plan”) [ECF 144] and Disclosure Statement for Amended Plan (the “Disclosure 

Statement”) [ECF 145] in response to some of the allegations of bad faith on the part of the 

Debtor raised by Fannie Mae in the Motion to Dismiss. 

6. The deadline for Fannie Mae to object to the Disclosure Statement is 

November 14, 2011 [ECF 150]. 

B. Requirements of Bankruptcy Code Section 1125 

7. Section 1125(b) of the Bankruptcy Code states as follows: 

An acceptance or rejection of a plan may not be solicited after the 
commencement of the case under this title from a holder of a claim or interest 
with respect to such claim or interest, unless, at the time of or before such 
solicitation, there is transmitted to such holder the plan or a summary of the 
plan, and a written disclosure statement approved, after notice and a hearing, 
by the court as containing adequate information. The court may approve a 
disclosure statement without a valuation of the debtor or an appraisal of the 
debtor's assets. 
 

11 U.S.C. § 1125(b) (emphasis added). 

8. Section 1125(a)(1) of the Bankruptcy Code defines “adequate information” to 

mean: 

…information of a kind, and in sufficient detail, as far as is reasonably 
practicable in light of the nature and history of the debtor and the condition of 
the debtor's books and records, that would enable a hypothetical reasonable 
investor typical of the holders of claims or interests of the relevant class to 
make an informed judgment about the plan.... 
 

11 U.S.C. § 1125(a)(1). 
 
9. “Beyond the statutory guidelines described in § 1125(a)(1), the decision to 

approve or reject a disclosure statement is within the discretion of the bankruptcy court.”  In 
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re Howell, 09-91538, 2011 WL 1332176, at * 2 (Bankr. N.D. Ga. Jan. 21, 2011) (citing In re 

Aspen Limousine Service, Inc., 193 B.R. 325, 334 (D. Colo. 1996).  

10. When determining whether the information provided in the disclosure 

statement is adequate the court should evaluate the information in light of the particular 

circumstances of the case and the “need for a quick solicitation and confirmation.”  Id. (citing 

In re El Comandante Management Co., LLC, 359 B.R. 410, 414 (Bankr. D. Puerto Rico 

2006)). 

11. Relevant factors for evaluating the adequacy of a disclosure statement may 

include: (1) the events which led to the filing of a bankruptcy petition; (2) a description of the 

available assets and their value; (3) the anticipated future of the company; (4) the source of 

information stated in the disclosure statement; (5) a disclaimer; (6) the present condition of 

the debtor while in Chapter 11; (7) the scheduled claims; (8) the estimated return to creditors 

under a Chapter 7 liquidation; (9) the accounting method utilized to produce financial 

information and the name of the accountants responsible for such information; (10) the future 

management of the debtor; (11) the Chapter 11 plan or a summary thereof; (12) the estimated 

administrative expenses, including attorneys' and accountants' fees; (13) the collectability of 

accounts receivable; (14) financial information, data, valuations or projections relevant to the 

creditors' decision to accept or reject the Chapter 11 plan; (15) information relevant to the 

risks posed to creditors under the plan; (16) the actual or projected realizable value from 

recovery of preferential or otherwise voidable transfers; (17) litigation likely to arise in a 

nonbankruptcy context; (18) tax attributes of the debtor; and (19) the relationship of the 
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debtor with affiliates.  Id. (citing In re Metrocraft Pub. Services, Inc., 39 B.R. 567, 567-68 

(Bankr. N.D. Ga. 1984). 

12. The proponent of the plan must provide information in a disclosure statement 

that would enable a hypothetical reasonable investor typical of holders of claims or interests 

of the relevant class to make an informed judgment about the plan.  In re Valrico Square Ltd. 

P'ship, 113 B.R. 794, 795 (Bankr. S.D. Fla. 1990) (Hyman, J.). 

C. Objection to Disclosure Statement 

i. Inadequate Disclosure of Events Leading to Bankruptcy Filing 

On July 23, 2010, Fannie Mae filed a foreclosure action in the State Court1 to among 

other things, foreclose its mortgage on the Debtor’s sole asset, a 300 unit multi-family 

housing development commonly known as “Whispering Isles Apartments” (the “Property”), 

Case No. CACE 10-030190 (the “State Court Action”).  Thereafter, on October 18, 2010, the 

State Court entered its Order Granting Leave to Amend Complaint which deemed filed 

Fannie Mae’s amended complaint, which complaint included two additional entities asserting 

interest in the Property.   

Simultaneously with the filing of the original complaint, Fannie Mae filed its Motion for 

the Appointment of a Receiver along with supporting affidavits.  On August 27, 2010, the 

State Court entered its Order Granting in Part and Denying in Part Plaintiff Fannie Mae’s 

Motion for Appointment of a Receiver (the “Rents Sequestration Order”), providing for among 

                                                 
1  Unless specifically defined herein, all capitalized terms shall have the same meaning as ascribed in 
the Disclosure Statement. 
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other things, the sequestration of all rents generated from the Property. 

On March 4, 2011, Fannie Mae filed its Motion for Final Judgment of Foreclosure as to 

Real Property, Personal Property and Rents/Leases (the “Final Judgment Motion”).  Then, 

on March 23, 2011, Fannie Mae filed its Emergency Motion for Appointment of a Receiver 

(the “Emergency Motion”), as a result of the (1) continued deterioration and wasting of the 

property and (2) the Debtor’s manager’s deliberate course of action to cover-up the 

deplorable state of the property.  After taking evidence on the Emergency Motion, on May 

16, 2011, the State Court entered its Order Granting Plaintiff Fannie Mae’s Motion for the 

Appointment of a Receiver (the “Receiver Order”), specifically finding that “[t]he Borrower is 

not maintaining the Property nor accurately reporting its condition to Fannie Mae, and the 

appointment of a receiver is necessary and appropriate.”  Receiver Order, p. 2.  And 

pursuant to the Receiver Order, the State Court appointed the Receiver of the Property and 

since that date, Smith has continued in her position as receiver of the Property under the 

Receiver Order and the Modified Order.   

The hearing on the Final Judgment Motion was scheduled for August 11, 2011 at 

10:30 a.m. and if necessary, the matter was scheduled for trial on August 26, 2011.  On 

August 10, 2011, the Debtor filed its bankruptcy petition.2 

The Disclosure Statement is deficient because it fails to contain any of this 

information.  It is not appropriate for the Debtor to simply refer the State Court Action and not 

inform creditors of the important and compelling reasons as to why the Receiver was 

                                                 
2 The entry of the Final Judgment against the Property is discussed in section iv, infra. 
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appointed by the State Court, especially in light of the fact that the Amended Plan provides for 

the Property to be turned right back over to the Debtor and its manager, Samuel Weiss (or 

why the Property will not continue to be maintained in disrepair once old management is put 

back into possession of the Property). 

ii. Inadequate Disclosure of Future Management of Debtor 

The Disclosure Statement provides that Mr. Weiss will be the Debtor’s manager but 

does not describe what his duties will be nor does it describe any experience that Mr. Weiss 

has that will enable him to be the Debtor’s manager.   The Disclosure Statement also fails to 

tell creditors how much time Mr. Weiss plans to spend at the Property, in South Florida, or 

even the United States during seven (7) years provided for by the Amended Plan.  

The Disclosure Statement should also state that the last time Mr. Weiss personally 

inspected the Property was approximately 18 months ago.  It should also inform creditors 

that prior to the Receiver’s appointment, the Debtor did not maintain a separate segregated 

bank account for tenant deposits in accordance with Florida law, which prohibits landlords 

from commingling tenant deposits with other funds and requiring tenant deposits be kept in 

separate bank accounts.  The Disclosure Statement should also state that prior to the 

Receiver’s appointment, the Debtor, with the knowledge of Mr. Weiss, missed payroll tax 

payments for 12 pay periods in calendar year 2009 because it was not generating sufficient 

revenue to pay all of the necessary expenses and that funds that should have been paid to 

the Internal Revenue Service were instead used to pay operating expenses. 

Moreover, the Disclosure Statement fails to identify the Chief Restructuring Manager 
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and also fails to identify who will comprise the New Management of the Debtor.  See In re 

Adana Mortg. Bankers, Inc., 14 B.R. 29, 31 (Bankr. N.D. Ga. 1981) (denying approval of 

disclosure statement that did not disclose the identity or experience of the proposed 

management of the debtor’s business). 

iii. Inadequate Disclosure of Source of New Value Payments 

The Disclosure Statement simply states: 

[A] third party will provide the Debtor with: a) the First New Value Payment 
consisting of $1,000,000.00, which shall be distributed to Fannie Mae on the 
Effective Date as set forth in section 5.01 of the Plan, and b) the Second New 
Value Payment consisting of $200,000.00, which the Debtor may utilize to fund 
any Plan Shortfall, Operational Shortfall, or other monetary shortfall under the 
Plan.  Six (6) months after the Effective Date, a third party insider will provide 
the Debtor with the Third New Value Payment consisting of $200,000,00, 
which the Debtor may utilize to fund any Plan Shortfall, Operational Shortfall, or 
other monetary shortfall under the Plan. 
 

Disclosure Statement, at p. 26.  

But the source of the First New Value Payment must be disclosed as does the identity 

of this “third party” and whether it is the same “third party” that is going to fund the First New 

Value Payment and Second New Value Payment, that is also going to fund the Third New 

Value Payment, or if there are going to be more than one “third party” to purportedly fund any 

of the New Value Payments.  In re Davis, 262 B.R. 791, 799 (Bankr. D. Ariz. 2001) 

(recognizing that the source and nature of the proposed new value must be disclosed so that 

a determination can be made whether it is truly from a “new source”); In re SunCruz Casinos, 

LLC, 298 B.R. 833, 842 (Bankr. S.D. Fla. 2003) (new value must come from an outside 

source); In re Bolton, 188 B.R. 913, 918 (Bankr. D. Vt. 1995) (“[d]ebtor’s proffer of future 
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payments from an uncertain source cannot satisfy the “new value” exception to the absolute 

priority rule”). 

The Disclosure Statement should also state the particular and precise relationship 

between the Debtor and the “third party insider” and/or “third party insiders” that are 

purportedly funding the First New Value Payment and Second New Value Payment and 

whether the funds are going to be loan to Mr. Weiss or otherwise, and also disclose the terms 

of the repayment of any such loans. 

The Disclosure Statement is misleading because the “Third New Value Payment” is 

not a truly a “new value” contribution because: 

[T]he new contribution must be in money or money's worth, meaning that what 
the creditors are to receive in exchange for the equity in the reorganized debtor 
must have a present realizable value. It cannot merely be a promise to do 
something in the future, such as a promise to manage the reorganized debtor 
or guaranty a loan to the reorganized debtor. 
 

In re SM 104 Ltd., 160 B.R. 202, 226 (Bankr. S.D. Fla. 1993). 

 In this case, the “Third New Value Payment” of $200,000.00 that is not to be provided 

to the Debtor until six (6) months after the Effective Date, is not a valid new value contribution 

and should therefore not be labeled as such.  In re Duval Manor Associates, 191 B.R. 622, 

635 (Bankr. E.D. Pa. 1996) (contribution of new value must be a necessary, substantial 

present contribution, taking place at or before the effective date of the plan”). 

As such, this “Third Party New Value Payment” appears to merely be a promise by an 

undisclosed “third party” insider in exchange for Mr. Weiss retaining his equity in the Debtor.  

The Debtor must disclose whether this unidentified “third party insider” is providing any 
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guarantee of payment, whether the $200,000 is going to be escrowed and if so where and by 

whom and whether the $200,000.00 even exists. 

The new value must be reasonably equivalent to what the contributor receives in 

exchange for the new value contributed under a plan.  In re Miami Ctr. Associates, Ltd., 144 

B.R. 937, 942 (Bankr. S.D. Fla. 1992).  The Disclosure Statement makes no mention of the 

value of the equity that Mr. Weiss is supposed to be receiving under the Amended Plan.  In 

fact, the Disclosure Statement fails to inform creditors exactly who post-confirmation equity 

will be, rather leaving creditors to guess who Mr. Weiss’s designee may be.  Likewise, the 

Disclosure Statement, other than suggesting that the equity will be held in escrow until Fannie 

Mae is paid in full, fails to provide any details of the escrow including the name of the escrow 

agent, the terms of the escrow, or what happens to the equity interests if Fannie Mae is not 

paid in compliance with the terms of the Amended Plan or even whether equity has the power 

to exercise its equity interests while the interests are maintained in escrow. 

iv. Non-disclosure of Fannie Mae’s Unsecured Claim 

On October 20, 2011, the State Court entered an Amended Uniform Final Judgment of 

Mortgage Foreclosure Nunc Pro Tunc to September 21, 2011 (the “Foreclosure Judgment”), 

a copy of which is attached hereto as Exhibit “A”.  The Foreclosure Judgment is in the 

amount of $15,028,908.61. 

Despite being entered seven (7) days prior to the filing of the Disclosure Statement, 

Debtor fails to even mention or otherwise reference the Foreclosure Judgment in the 

Disclosure Statement.  Fannie Mae maintains that the Foreclosure Judgment should not 
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only be attached as an exhibit to the Disclosure Statement, but that the Debtor should 

expressly discuss the Foreclosure Judgment in Section III of the Disclosure Statement. 

The Disclosure Statement does not mention that since Section 506(a) of the 

Bankruptcy Code provides that an allowed claim of a creditor secured by a lien on the debtor's 

property is secured to the extent of the value of the creditor's interest in the estate's interest in 

the property, and unsecured for the balance, Fannie Mae can assert an unsecured claim for 

$3,028,908.61 (representing the difference between the amount of the Foreclosure Judgment 

and the $12,000,000 value of the Property). 

The Disclosure Statement does not disclose that the Debtor has improperly forced 

Fannie Mae’s to make the Section 1111(b) election by classifying its entire claim as secured 

in Class 1 of the Amended Plan.  In re 266 Washington Associates, 141 B.R. 275, 285 

(Bankr. E.D.N.Y. 1992) aff'd sub nom. In re Washington Associates, 147 B.R. 827 (E.D.N.Y. 

1992) (citing In re Meadow Glen, Ltd., 87 B.R. 421, 426–27 (Bankr. W.D. Tex. 1988).  The 

Washington Associates rationale is worth noting: 

Apparently recognizing that it cannot classify Citibank's unsecured deficiency 
claim and the other unsecured claims in separate unsecured creditor classes, 
the Debtor in the Amended Plan bunches the entire Citibank claim and would 
force Citibank to accept treatment as a fully secured creditor. While this 
proposed treatment may at first appear magnanimous on the Debtor's part it is, 
in fact, in direct violation of 11 U.S.C. §§ 506(a) and 1111(b). The practical 
effect of such classification is to vitiate Citibank's rights of suffrage as an 
unsecured creditor. 
 
As pointed out above, Section 506(a) entitles a secured creditor to an 
unsecured claim to the extent the claim is undersecured. Section 1111(b) 
expressly gives a class of secured creditors the right to elect whether their 
claims should be treated as fully secured or as secured claims to the extent of 
the value of the collateral and as unsecured claims for the deficiency. As the 
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plain words of Section 1111(b) suggest, the choice of whether a secured claim 
will be treated as fully secured or split into secured and unsecured components 
belongs entirely to the creditor. The choices available to a secured creditor 
under Section 1111(b) surely include a statutory option to employ an 
unsecured deficiency claim to have a significant voice in, and if its claim is large 
enough, dominate the unsecured class so that it can avoid the genre of tactical 
classification of claim schemes being used in this case to silence Citibank.  
 

Id. 

The Disclosure Statement should provide that it is Fannie Mae’s position that the 

Debtor has impermissibly made Fannie Mae’s Section 1111(b) election in an improper 

attempt at preventing Fannie Mae’s unsecured deficiency claim from dominating the Class 6 

class of unsecured claims under the Amended Plan and preventing Fannie Mae from 

blocking confirmation with its rejection of the Amended Plan. 

v. Inadequate Disclosure of Condition of Property 

The Disclosure Statement does not disclose the condition of the Property at the time 

that the Receiver took control of the Property or the current condition of the Property. 

At a bare minimum, creditors should be referred to the Receiver’s Affidavit filed on 

August 15, 2011 [ECF 22] and instructed to contact Debtor’s counsel in order to be able to 

obtain a copy of the affidavit, which describes the condition of the Property on or about May 

17, 2011 when the Receiver took control of the Property from the Debtor: 

a. Bee infestation in one of the laundry rooms; 

b. Sewage back up problems due to tree roots; 

c. Exterior lighting not working; 

d. Exterior grounds not maintained adequately; 
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e. Trash throughout Property; and 

f. Vacant units were in deplorable condition including mold, no appliances 

and filled with trash. 

 The Disclosure Statement should also refer to the fact that the Receiver authorized the 

retention of Calvin, Giordano & Associates (“CGA”) to conduct an assessment of the Property 

due to the visible fungal growth (mold) in many of the units at the Property.  The Disclosure 

Statement should also refer to the July 7, 2011 Report of the Indoor Mold Assessment of 

Selected Units at Whispering Isles issued by CSA (the “CSA Report”), which concluded that 

14 of the 20 units contained significantly elevated concentration levels of indoor fungal spores 

(“mold”), making those units uninhabitable.  The Disclosure Statement should specifically 

discuss: (i) what, if any, actions, are going to be taken to remedy the serious mold issues in 

the 14 units; (ii) when any such action will be taken; (iii) when the 14 units will be inhabitable 

and available for rent; and (iv) the amount of money it will cost to make these 14 units 

inhabitable. 

vi. Inadequate Disclosure of Propriety of Proposed Interest Rate on Fannie 
Mae’s Class 1 Claim 

 
The Treatment of the Class 1 Claim of Fannie Mae set forth in the Disclosure 

Statement is as follows: 

On the Effective Date, Class 1 shall receive, in full satisfaction, settlement, 
release, extinguishment and discharge of such Claim: i) retention of a lien 
equal to the total amount of the Allowed Fannie Mae Secured Claim; ii) 
payment of the First New Value Payment of $1,000,000.00 on the Effective 
Date, which amount shall be applied to the principal balance of the loan; iii) 
payment of $360,000.00 from funds from the Debtor’s operations held by the 
Receiver on the Effective Date, which amount shall be applied to the principal 
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balance of the loan; iv) beginning one month after the Effective Date, monthly 
payments, with an interest rate of 4%, or as otherwise determined by the Court, 
on the principal balance of the loan, amortized over thirty (30) years, for a 
period of seven (7) years, with a balloon payment at the end of the 
seventh (7th) year in an amount that provides Fannie Mae with the total 
amount of its Allowed Fannie Mae Secured Claim; provided that, for the first 
three (3) years, the monthly payments shall constitute interest only, and 
for the remaining four (4) years, the monthly payments shall constitute 
principal and interest, or repaid pursuant to other terms determined by the 
Court; and v) fifteen (15) days after the anniversary of the Effective Date, and 
each year thereafter until the total amount of the Allowed Fannie Mae Secured 
Claim has been paid, annual payments of any profit earned by the Debtor after 
the Debtor pays for operating expenses, reasonable capital expenditures, debt 
service, taxes, and any other obligation set forth in the Plan, which amount 
shall be applied to the principal balance of the loan. The Debtor is permitted to 
prepay without penalty. Loan documents relating to the Allowed Fannie Mae 
Secured Claim are modified to eliminate any provisions regarding: (i) 
prepayment premiums or penalties; (ii) yield maintenance; and (iii) any 
financial defaults based upon any financial ratios. 
 

(Emphasis added). 
 
 There is no explanation of the propriety of the proposed interest rate of 4.0% 

amortized over thirty (30) years, for a period of seven (7) years, with a balloon payment at the 

end of the seventh (7th) year or why it should be considered the appropriate rate given Fannie 

Mae’s related risk.  Similarly, there is no explanation as to why it is reasonable for the Debtor 

to pay Fannie Mae’s secured claim on an interest-only basis for the first three (3) years, with 

the remaining four (4) years, the monthly payments shall constitute principal and interest. 

 Fannie Mae believes that the Debtor will be relying on the case of SPCP Group, LLC v. 

Cypress Creek Assisted Living Residence, Inc., 434 B.R. 650, 652 (M.D. Fla. 2010) (affirming 

Judge Williamson’s order confirming plan via cram down) to support of the Debtor’s proposed 

treatment of Fannie Mae under the Amended Plan.  But the proposed treatment of Fannie 
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Mae does not fall in line with that case, where the bankruptcy court approved an interest rate 

of 2 percent above the prime rate with the balloon payment in six (6) years amortized over 

twenty (20) years. The prime rate today is 3.25% and therefore the Debtor would have to 

propose the rate of 5.25% with a balloon payment in six (6) years amortized over twenty (20) 

years to comply with the Cypress Creek case.  And in fact, the Amended Plan reduced the 

proposed interest rate to 4% from 4.5% as set forth in the Plan.  The Disclosure Statement 

fails to discuss why the rate of 5.25% is not being proposed and why there was a reduction of 

the interest rate from 4.5% originally proposed in the Plan to 4.0% proposed in the Amended 

Plan. 

vii. Inadequate Disclosure of Projections Not Being Based Upon or 
Otherwise Related to Property’s Recent Actual Revenue and Expenses 

 
The feasibility requirement for confirmation is found in 11 U.S.C. § 1129(a)(11), which 

requires a finding that confirmation “is not likely to be followed by the liquidation, or the need 

for further financial reorganization, of the debtor.”  In re Crosscreek Apartments, Ltd., 213 

B.R. 521, 539 (Bankr. E.D. Tenn. 1997).  The purpose of this section of the Code is to 

“prevent confirmation of visionary schemes which promise creditors more under a proposed 

plan than that which the debtor can possibly attain after confirmation.” Id. (citing Berkeley 

Fed. Bank & Trust v. Sea Garden Motel and Apartments (In re Sea Garden Motel and 

Apartments), 195 B.R. 294, 304 (D. N.J. 1996) (quoting In re Trail's End Lodge, Inc., 54 B.R. 

898, 903–04 (Bankr. D. Vt. 1985)).  

To establish feasibility, a proponent must demonstrate that its plan has a reasonable 

prospect of success and is workable. See In re Grandfather Mountain Ltd. Partnership, 207 
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B.R. 475, 485 (Bankr. M.D. N.C. 1996).  The test of whether a debtor “can accomplish what 

the plan proposes is a practical one and, although more is required than mere hopes and 

desires, success need not be certain or guaranteed.” Id.  

A critical issue for the Court to analyze when assessing the feasibility of a plan which 

provides for the debtor's continued operation is whether the debtor can generate “sufficient 

cash flow to fund and maintain both its operations and obligations under the plan.” In re 

Trevarrow Lanes, Inc., 183 B.R. 475, 482 (Bankr. E.D. Mich. 1995) (quoting In re SM 104 

Ltd., 160 B.R. 202, 234 (Bankr.S.D.Fla.1993)).  “Specifically, a plan proponent must show 

that its projections of future earnings and expenses are derived from realistic and reasonable 

assumptions and that it has the ability to make the proposed payments.” In re Rivers End 

Apartments, Ltd., 167 B.R. 470, 476 (Bankr. S.D. Ohio 1994). 

The projections attached to the Disclosure Statement show monthly revenue of the 

amount of $147,140.00 and that the Debtor will be operating at a loss of $11,028.00 per 

month from January 2012 through December 2012.  The Debtor’s projected monthly 

revenue is not supported by recent actual monthly revenue generated by the Property.   

Specifically, the Receiver’s report for September 2011 [ECF 142] shows total receipts 

of only $126,469.52 (a difference of $20,670.48 from the $147,140.00 projected monthly 

income) which is only 86% of the Debtor’s monthly projections for each month in 2012.  

Based on the September 2011 actual revenue, the Reorganized Debtor will be operating at a 

monthly loss of $31,698.49, which means the $400,000.00 in “New Value” that is supposed to 

be funded by the undisclosed “third party insider” to fund operating shortfalls will be 

Case 11-32457-RBR    Doc 166    Filed 11/14/11    Page 15 of 29



CASE NO.: 11-32457-BKC-RBR 
 

16 
 

TABAS, FREEDMAN, SOLOFF, MILLER & BROWN, P.A. · ONE FLAGLER BUILDING, 14 NORTHEAST FIRST AVENUE, PENTHOUSE, MIAMI, FLORIDA 33132 ∙ (305) 375-8171 

 
 

completely used up by January 2013.  The Disclosure Statement fails to explain what will 

happen in the more than likely event that the $400,000.00 is used up and no longer available 

to fund operating shortfalls subsequent to January 2013. 

The projections of future earnings and expenses attached to the Disclosure Statement 

are simply not derived from realistic and reasonable assumptions or that the Reorganized 

Debtor will have the ability to make the proposed payments. 

viii. Inadequate Disclosure of Fannie Mae’s Claim to Funds Held By Receiver 

The Disclosure Statement fails to acknowledge Fannie Mae’s has claimed that the 

funds held by the Receiver for which the Debtor wishes to use to fund the Plan are the 

Property of Fannie Mae and that this issue will need to be resolved prior to confirmation of the 

Plan or how or when the Debtor will seek to have it resolved. 

ix. Inadequate Disclosure of Release Provisions 

The Disclosure Statement fails to disclose the Fannie Mae is suing Mr. Weiss 

personally, on account of his personal guaranty of the Debtor’s obligations to Fannie Mae. 

Notwithstanding that Bankruptcy Code Section 524(e) provides that the “discharge of 

a debt of the debtor does not affect the liability of any other entity on, or the property of any 

other entity for, such debt,” Sections I(1) and (2) of the Disclosure Statement appear to 

provide for a release of Mr. Weiss’ personal obligations to Fannie Mae and to enjoin Fannie 

Mae from continuing its pending action against Mr. Weiss.  Section I(3) of the Disclosure 

Statement provided for a release of all Claims against the Released Parties.  The Plan’s 

definition of “Released Parties” includes the “Debtor and each of its respective current and 
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former directors, officers, employees, representatives, members, affiliates….”  Plan, at p. 9.  

Mr. Weiss clearly fits into this definition.  

The Disclosure Statement must either:  (a) confirm and clarify whether the Plan seeks 

to release and discharge Mr. Weiss’ debt to Fannie Mae and enjoin Fannie Mae from 

continuing its pending action against Mr. Weiss; or (b) explain why any such release is 

necessary and appropriate in this case. 

In the event that the Debtor seeks to release and discharge Mr. Weiss’ debt to Fannie 

Mae and enjoin Fannie Mae from continuing its pending action against Mr. Weiss, the 

Disclosure Statement cannot be approved because Fannie Mae objects to any such release, 

discharge and injunction.  Fannie Mae points to the case of In re M.J.H. Leasing, Inc., 328 

B.R. 363 (Bankr. D. Mass. 2005), where the disclosure statement provided for the issuance of 

release in favor of principals of debtor-corporations in order to prevent the principals from 

being held liable on their guarantees of corporate indebtedness.  The court in that case did 

not approve the disclosure statement where the creditor's claims against the debtor's 

principals, while resting on same set of facts as its claims against debtor, were independent 

claims arising from their guarantee, recovery on which by creditor would not deplete estate, 

where the creditor affected by the release did not support it and the debtors' ability to make 

100% payout contemplated in plan was in doubt.  Id.  This case is no different. 

WHEREFORE, Fannie Mae respectfully requests the Court to enter an order denying 

approval of the Disclosure Statement for Amended Plan of Reorganization Proposed by MRA 
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Pelican Pointe Apartments, LLC and providing for such other relief deemed appropriate under 

the circumstances.  

Respectfully submitted on this 14th day of November, 2011.    

/s/ Gary M. Freedman     
Gary M. Freedman   
Florida Bar No.: 727260 
Mark S. Roher     
Florida Bar No.: 178098 
Tabas, Freedman, Soloff, Miller & Brown, P.A. 
Attorneys for Fannie Mae 
14 Northeast First Avenue, Penthouse 
Miami, Florida 33132 
Telephone:  (305) 375-8171 
Facsimile:  (305) 381-7708 
E-mail: gary@tabasfreedman.com  
E-mail: mroher@tabasfreedman.com 
 

 
 

CERTIFICATE OF SERVICE 
  

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

CM/ECF to all parties registered to receive electronic noticing in this case on the 14th day of 

November, 2011. 

/s/ Gary M. Freedman     
            Gary M. Freedman 
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	Bee infestation in one of the laundry rooms;
	Sewage back up problems due to tree roots;
	Exterior lighting not working;
	Exterior grounds not maintained adequately;
	Trash throughout Property; and
	Vacant units were in deplorable condition including mold, no appliances and filled with trash.
	The Disclosure Statement should also refer to the fact that the Receiver authorized the retention of Calvin, Giordano & Associates (“CGA”) to conduct an assessment of the Property due to the visible fungal growth (mold) in many of the units at the Pr...
	vi. Inadequate Disclosure of Propriety of Proposed Interest Rate on Fannie Mae’s Class 1 Claim
	There is no explanation of the propriety of the proposed interest rate of 4.0% amortized over thirty (30) years, for a period of seven (7) years, with a balloon payment at the end of the seventh (7th) year or why it should be considered the appropria...
	Fannie Mae believes that the Debtor will be relying on the case of SPCP Group, LLC v. Cypress Creek Assisted Living Residence, Inc., 434 B.R. 650, 652 (M.D. Fla. 2010) (affirming Judge Williamson’s order confirming plan via cram down) to support of t...
	vii. Inadequate Disclosure of Projections Not Being Based Upon or Otherwise Related to Property’s Recent Actual Revenue and Expenses



