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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
Inre: Chapter 11
AC NW RETAIL INVESTMENT LLC, and
ARMSTRONG NEW WEST RETAIL LLC, Case No. 16-23085 (RDD) and
16-23086 (RDD)
Debtors. (Jointly administered)
______________________________________________________________ X

FINAL ORDER APPROVING DEBTORS’ MOTION FOR (A) AUTHORITY TO
OBTAIN POSTPETITION FINANCING PURSUANT TO 11 U.S.C. §8 105, 362, 364(c),
AND 364(e), AND (B) RELATED RELIEF PURSUANT TO
FED. R. BANKR. P. 2002, 4001(c), 4001(d) AND 9014

Upon the motion, dated February 20, 2017 [ECF Doc. 51] (the “Einancing Motion”),

filed in the above-captioned bankruptcy cases (the “Bankruptcy Cases”) of AC NW Retail

Investment LLC (“AC NW”) and Armstrong New West Retail LLC (“Armstrong” and with AC
NW, the “Debtors™), the debtors and debtors in possession herein, for authority to (a) Obtain
Post-Petition Financing on a Junior Secured and Super-Priority Administrative Expense basis
pursuant to 11 U.S.C. 8105 and 364(c) and (b) Grant Related Relief Pursuant to Fed. R. Bankr.
P. 4001(c) and (d); and upon the Objection of Ladder Capital Finance LLC (“Ladder”) and
LMEZZ 250 W90 LLC to Motion of Armstrong New West Retail LLC for Final Authority to
(A) Obtain Postpetition Financing Pursuant to 11 U.S.C Sections 105, 362, 364(c)(1), 364(c)(2),
364(c)(3), and 364(e) and Fed. R. Bankr. P. 2002, 4001(c), 4001(d) and 9014 and (B) Granting
Related Relief, dated March 10, 2017 [ECF Doc 56] (the “Objection™); and upon such parties’
Supplemental Objection to Motion for Final Authority to Obtain Postpetition Financing [ECF

Doc 58] (the “Supplemental Objection”); and upon the Debtors' Reply to Objection of Ladder

Capital Finance LLC and LMezz 250 W90 LLC to Debtors' Motion for Authority to Obtain Post-
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Petition Financing, dated March 15, 2017 [ECF Doc 59] (the “Debtors’ Reply”); and upon the

Motion to Strike Appraisal Attached to Debtors' Reply to Lenders' Objection to the Motion for
Final Authority to (A) Obtain Post-Petition Financing Pursuant to 11 U.S.C. Sections 105, 362,
364(c)(1), 364(c)(2), 364(c)(3), and 364(e) and Fed. R. Bankr. P. 2002, 4001(c) and 4001(d) and
9014 and (B) Granting Related Relief, dated March 16, 2017 [ECF Doc 61] (the “Motion to
Strike”); and there being due and sufficient notice, in accordance with Bankruptcy Rules 2002,
4001 and 9014 and the Local Bankruptcy Rules, of the Motion and the final hearing thereon held
by the Court on March 17, 2017 (the “Final Hearing”); and upon the record of, including the
representations made at, the Final Hearing (which representations, to the extent that they clarify
or construe the DIP Financing Documents, are deemed incorporated into the DIP Financing
Documents); and after due deliberation and consideration, and for good and sufficient cause

appearing therefor:

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND
CONCLUSIONS OF LAW:

A. Commencement of the Case. On August 9, 2016 (the “Petition Date™), the

Debtors commenced these bankruptcy cases by filing petitions for relief under chapter 11 of the
Bankruptcy Code in the United States Bankruptcy Court for the Southern District of New York
(the “Court”). Since the Petition Date, the Debtors have remained in possession of their assets
and are debtors in possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code. No trustee
or examiner has been appointed in the Bankruptcy Cases.

B. Jurisdiction and Venue. This Court has jurisdiction, pursuant to 28 U.S.C.

88 157(b) and 1334(b), over these proceedings, and over the persons and property affected
hereby. Consideration of the Motion constitutes a core proceeding under 28 U.S.C. § 157(b)(2),

and both the Debtor and Bed Bath & Beyond Inc. (the “DIP Lender”) consent to the entry of this
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Final Order to the extent that it is later determined that the Court, absent consent of the parties,
cannot enter final orders or judgments in connection with the Motion consistent with Article 111
of the United States Constitution. The statutory predicates for the relief sought herein are
sections 362 and 364 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001(c), 4001(d) and
9014 and Local Rule 4001-2. Venue is proper in this district pursuant to 28 U.S.C. 8§ 1408 and
14009.

C. Notice. Notice of the Final Hearing and the relief requested in the Motion has
been provided by the Debtors as set forth in the Motion. Under the circumstances, such notice of
the Final Hearing and the relief requested in the Motion constitutes due, sufficient and
appropriate notice and complies with section 102(1) of the Bankruptcy Code, Bankruptcy Rules
2002, 4001 and 9014, and applicable Local Bankruptcy Rules.

D. Need for Postpetition Financing. Armstrong requires postpetition financing on

a final basis in order to preserve and maintain the value of its assets and, accordingly, has entered
into a debtor-in-possession financing transaction described in the DIP Loan Agreement between

Armstrong and the DIP Lender, attached to the Motion as Exhibit B (the “DIP_Agreement”),*

which shall hereinafter be referred to as the “DIP Facility.” The DIP Facility and the documents
and instruments governing the DIP Facility, including the DIP Agreement; the Mortgage,
Security Agreement and Fixture Filing; the Promissory Note; and the Environmental Indemnity
Agreement, each of which are attached as exhibits to the Motion, shall hereinafter be referred to

as the “DIP_Financing Documents.” In the absence of the availability of such funds in

accordance with the terms hereof and the DIP Agreement, the ability to fund construction costs

! Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the DIP Agreement.
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at the Property, pay U.S. Trustee Fees, pay real estate taxes and condominium common charges
at the Property and other administrative expenses would not be possible, and such financing is
necessary to avoid immediate and irreparable harm to Armstrong and its estate, including to
expedite the time that Armstrong will be able to derive material income and to avoid the accrual
of postpetition taxes and penalties. Accordingly, there is sufficient cause to waive any 14-day
stay of this Final Order under the Bankruptcy Rules.

E. No Credit Available on More Favorable Terms. Armstrong has been unable to

obtain credit on more favorable terms and conditions than those set forth in the DIP Agreement
and this Final Order.

F. Use of Proceeds of the DIP Facility. Proceeds of the DIP Facility (net of any

amounts used to pay fees, costs and expenses under the DIP Financing Documents) shall be
used, in each case in a manner consistent with the DIP Agreement, the DIP Financing
Documents, the Budget (as defined below), and this Final Order; provided however, no pre-
petition costs of construction (including demolition, architects, etc.) shall be paid from the DIP
Facility. In the event that the terms of the DIP Agreement and/or the terms of the DIP Financing
Documents are inconsistent with the terms of this Final Order, the terms of this Final Order shall
control in all respects.

G. Business Judgment and Good Faith Pursuant to Section 364(e). Good cause

has been shown for entry of this Final Order. The relief requested herein is necessary, essential
and appropriate to aid the continuation of Armstrong’s business and the preservation and
maintenance of its assets, absent which Armstrong’s ability to maximize the value of its estate
for the benefit of creditors will be jeopardized. The terms and conditions of the DIP Facility, as

set forth in the DIP Financing Documents, and the fees paid and to be paid thereunder (i) are fair,
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reasonable, and the best available under the circumstances; (ii) reflect Armstrong’s exercise of
prudent business judgment consistent with its fiduciary duties and are enforceable pursuant to
their terms; (iii) are supported by reasonably equivalent value and consideration; and (iv) have
been negotiated by Armstrong and the DIP Lender at arms’ length and in good faith. The DIP
Lender has indicated its willingness to provide DIP financing to Armstrong pursuant to the DIP
Financing Documents. The funds to be extended under the DIP Facility will be extended by the
DIP Lender in good faith, and for valid business purposes and uses by Armstrong, and, as a
consequence, the DIP Lender is entitled to the protection and benefits afforded by section 364(e)
of the Bankruptcy Code. The DIP Superpriority Claim (as defined herein), and other protections
granted pursuant to this Final Order, the DIP Financing Documents and the DIP Facility,
including the liens granted hereunder and thereunder, will not be affected by any subsequent
reversal, modification, vacatur or amendment of this Final Order, as provided in section 364(e)
of the Bankruptcy Code.

H. Relief Essential; Best Interests. The relief requested in the Motion (and as

provided in this Final Order) is necessary, essential, and appropriate for the continued
preservation of Armstrong’s assets. It is in the best interest of the bankruptcy estate that
Armstrong be allowed to obtain credit for the purposes set forth herein, in accordance with the
DIP Facility and the DIP Financing Documents.

l. Notice. Notice of the Final Hearing and entry of this Final Order have been
provided by Armstrong in accordance with Bankruptcy Rules 2002, 4001 and 9014, as well as
this Court’s Local Rules. Armstrong has made reasonable efforts to afford the best notice
possible under the circumstances and the notice provided by Armstrong is good and sufficient to

permit the relief set forth in this Final Order, and no further notice need be given.
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J. The Motion to Strike. The appraisal that was the subject of the Motion to Strike

was irrelevant to the Court’s consideration of the Motion and was not considered by the Court.

K. Adequate Protection. For the reasons stated by the Court at the Final Hearing,

the interest of Ladder and any other person or entity asserting a lien on the collateral that is the
subject of the DIP Lien (defined below) granted to the DIP Lender hereby and in the DIP
Financing Documents is adequately protected for purposes sections 361 and 364 of the
Bankruptcy Code. No other party in interest is entitled to adequate protection under such
sections.

NOW, THEREFORE, upon the Motion and the record before this Court with respect to
the Motion, including the record made during the Final Hearing, and good and sufficient cause
appearing therefor,

IT ISHEREBY ORDERED that:

1. Motion Granted. The Motion is granted on a final basis to the extent and in

accordance with the terms and conditions set forth in this Final Order. The Objection and the
Supplemental Objection are overruled except as otherwise set forth herein. The Court did not
consider the appraisal attached to the Debtors’ Reply and therefore the Motion to Strike is moot.

2. DIP Financing Documents.

@) Approval of Entry into the DIP_Financing Documents. Armstrong is
hereby expressly and immediately authorized, empowered and directed to execute and deliver
the DIP Financing Documents and to incur debt and to perform in accordance therewith, and to
execute and deliver all instruments, certificates, agreements and documents which may be
required or necessary for the performance by Armstrong in connection with the DIP Facility

described in and provided for by this Final Order and the DIP Financing Documents. Armstrong
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is hereby authorized and directed to do and perform all acts, satisfy all obligations, and to pay all
principal, interest, fees, expenses and other amounts described in the DIP Financing Documents
as such become due (collectively with all other obligations under and as defined in the DIP

Financing Documents, the “DIP Obligations”), which amounts shall not otherwise be subject to

further approval of this Court. Upon execution and delivery, the DIP Financing Documents shall
represent valid and binding obligations of Armstrong in accordance with their terms enforceable
against Armstrong and the bankruptcy estate, but subject and subordinate to the Ladder Lien (as
defined below).

(b) Authorization to Borrow. Subject to, and in accordance with, the terms

and conditions of the DIP Financing Documents, Armstrong is immediately authorized to borrow
funds from the DIP Lender in accordance with the Budget attached hereto as Exhibit A (the

“Budget”).

(c) Use of the DIP Facility. The DIP Facility shall be used by Armstrong

solely for the purposes identified in the Budget to (i) pay related transaction costs, fees and
expenses of the DIP Facility in accordance with the DIP Financing Documents; (ii) pay for
construction and attendant costs related to tenant improvements; and (iii) pay administrative

expenses incurred by Armstrong, including U.S. Trustee fees, real estate taxes, condominium

common charges, and debt service to its senior secured creditor; provided, however, before any
proceeds of the DIP Facility are expended for any other purpose, the Initial Advance items
identified in the Budget, including but not limited to real estate taxes, which shall be brought
current as of the Closing Date, must be paid.

(d) Conditions Precedent. The DIP Lender shall have no obligation to make

any loan or any other financial accommodations under the DIP Financing Documents unless the

{00848149.D0C:4 }831730-4 -7 -



16-23085-rdd Doc 63 Filed 03/28/17 Entered 03/28/17 15:41:28 Main Document
Pg 8 of 21

conditions precedent to make such loans or financial accommodations under the DIP Financing
Documents have been satisfied in full or waived in accordance with the DIP Financing
Documents.

(e) Junior_Secured Claim. Effective immediately upon the entry of this

Final Order, and subject to the terms of the DIP Financing Documents, the DIP Lender is hereby

granted a mortgage on the Property (the “DIP_Mortgage”), subject and subordinate to the

existing senior lien in favor of Ladder Capital Finance LLC (the “Ladder Lien”), as well as
perfected security interests on all prepetition and postpetition assets and property of Armstrong,
whether tangible or intangible (the “DIP Liens”), pursuant to Section 364(c)(2) of the
Bankruptcy Code. To the extent those assets are subject to valid, perfected, enforceable and
unavoidable liens or security interests, the DIP Liens granted hereunder shall be subject and
subordinate to those existing liens or security interests, pursuant to Section 364(c)(3) of the
Bankruptcy Code.

()] Enforceability of DIP Mortgage and DIP Liens. The DIP Mortgage and

the DIP Liens shall be deemed perfected as of the commencement of this case and shall be valid
and enforceable against any trustee appointed in this case or in any successor case. No claim or
lien having a priority superior to or pari passu with those granted by this Final Order (including,
without limitation, liens and security interests, if any, granted in favor of any federal, state,
municipal or other governmental unit, commission or board for any liability of Armstrong) shall
be granted or allowed while any portion of the DIP Facility remains outstanding, and the DIP
Mortgage and the DIP Liens shall not be (i) subject or junior to any lien or security interest that
is avoided and preserved for the benefit of the Debtor’s estate under section 551 of the

Bankruptcy Code or (ii) subordinated to or made pari passu with any other lien or security
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interest, whether under section 364(d) of the Bankruptcy Code or otherwise, in each case other
than the Carve-Outs (defined herein).

(9) Perfection of DIP Liens. This Final Order shall be sufficient and conclusive

evidence of the validity, perfection, and priority of all liens granted pursuant to this Final Order,
including the DIP Mortgage and the DIP Liens, without the necessity of filing or recording any
financing statement, mortgage, notice, or other instrument or document which may otherwise be
required under the law or regulation of any jurisdiction or the taking of any other action to
validate or perfect (in accordance with applicable non-bankruptcy law) the DIP Mortgage or the
DIP Liens, or to entitle the DIP Lender to the priorities granted herein. Notwithstanding the
foregoing, the DIP Lender is authorized to file, as it in its sole discretion deems necessary, such
financing statements, mortgages, notices of liens and other similar documents to perfect in
accordance with applicable non-bankruptcy law or to otherwise evidence the DIP Mortgage or
the DIP Liens, and all such financing statements, mortgages, notices and other documents shall
be deemed to have been filed or recorded as of the date of entry of this Final Order; provided,
however, that no such filing or recordation shall be necessary or required in order to create or
perfect the DIP Mortgage or the DIP Liens. Armstrong is authorized and directed to execute and
deliver promptly upon demand to the DIP Lender all such financing statements, mortgages,
notices and other documents as the DIP Lender may reasonably request. The DIP Lender, in its
discretion, may file a photocopy of this Final Order as a financing statement with any filing or
recording office or with any registry of deeds or similar office, in addition to or in lieu of such
financing statements, notices of lien or similar documents, and the subject filing or recording
officer is authorized to file or record such copy of this Final Order. For the avoidance of doubt,

the automatic stay imposed under section 362(a) of the Bankruptcy Code is hereby lifted as
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necessary to allow the DIP Lender to take the actions described in this paragraph.

(h) DIP Lender’s Superpriority Administrative Expense Claim. To the

extent of any funds advanced by the DIP Lender under the DIP Facility, effective immediately
upon the entry of this Final Order, and subject to the terms of the DIP Financing Documents, the
DIP Lender is hereby granted an allowed superpriority administrative expense claim pursuant to
section 364(c)(1) of the Bankruptcy Code superior to any and all administrative expenses in this
bankruptcy case and in any successor cases under the Bankruptcy Code (including any case or
cases under chapter 7 of the Bankruptcy Code), including, without limitation, any and all
administrative expenses of the kind specified or ordered pursuant to any provision of the
Bankruptcy Code, including, but not limited to, sections 105, 326, 328, 330, 331, 364(c), 503(a),
503(b), 506(c), 507(a), 507(b), 546(c), 546(d), 552(b) and 1114 of the Bankruptcy Code, or any

other provisions of the Bankruptcy Code (the “DIP_Superpriority Claim”); provided, however,

that the DIP Superpriority Claim shall be subject to the payment of fees and expenses and
reimbursement of expenses payable to Robinson Brog Leinwand Greene Genovese & Gluck
P.C., as counsel to Armstrong, up to a maximum amount of $200,000, the reasonable fees and
expenses incurred by a trustee under section 726(b) of the Bankruptcy Code in an amount not to
exceed $10,000.00, and the quarterly fees payable to the U.S. Trustee pursuant to 28 U.S.C. 8
1930 and 31 U.S.C. 8 3717(collectively, the “Carve-Outs”™).

Q) Non-Disturbance of Lease. Subject to DIP Lender’s taking possession as

a tenant under the August 2016 Lease Agreement (the “Lease”) between Armstrong, as landlord,
and DIP Lender as tenant (hereinafter for purposes of this subparagraph, the “Tenant”) upon
entry of this Final Order: (i) Ladder shall be prevented and enjoined from disturbing the

possession of or by the Tenant in its capacity as tenant at the Property, and the Tenant’s rights

{00848149.D0C;4 }831730-4 -10 -



16-23085-rdd Doc 63 Filed 03/28/17 Entered 03/28/17 15:41:28 Main Document
Pg 11 of 21

thereto shall not be disturbed, affected or impaired by, nor will the Lease, or the term thereof be
terminated or otherwise affected by (x) any suit, action or proceeding brought upon the Ladder
Mortgage or note or other obligation secured thereby, or for the foreclosure of the Ladder
Mortgage or the enforcement of any rights under the Ladder Mortgage, or by any judicial sale or
execution or other sale of the Property, or any deed given in lieu of foreclosure, or by the
exercise of any other rights given to any holder of the Ladder Mortgage or other documents as a
matter of law, or (y) any default under the Ladder Mortgage or note or other obligation secured
thereby; (ii) subject to the condominium declaration, all condemnation awards and insurance
proceeds paid or payable with respect to the Property shall be applied and paid in the manner set
forth in the Lease; and (iii) to the extent Ladder or any future holder of the Ladder Mortgage
shall become the owner of the Property by reason of foreclosure of the Ladder Mortgage or
otherwise, or if the Property shall be sold as a result of any action or proceeding to foreclose the
Ladder Mortgage, or transfer of ownership by deed given in lieu of foreclosure, bankruptcy sale
under 11 U.S.C. 8363(Kk) or other similar sale, the Lease shall continue in full force and effect,
without necessity for executing any new lease, as a direct lease between the Tenant and the then
owner of the Property, as “landlord,” upon all of the same terms, covenants and provisions
contained in the Lease; provided, that the issue of whether Armstrong was or is authorized to
enter into the Lease has not been decided by this Final Order, and all rights of all parties in
interest with respect to such issue are fully reserved.

() Maturity/Authority to Use Proceeds of DIP Facility. The DIP Facility

will mature (the “Maturity Date™), and Armstrong’s rights to use the extensions of credit under
the DIP Financing Documents shall terminate on the earlier of (i) nine (9) years from the date of

signing of the Note, (ii) the indefeasible payment in full in cash of the obligations owing to the
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DIP Lender under the DIP Facility, or (iii) upon an Event of Default. All obligations and
liabilities of Armstrong to the DIP Lender that remain outstanding or are in existence on the last
day of the term of the DIP Facility shall be due and payable on the last day of the Maturity Date.
Nothing in this Final Order shall authorize the disposition of any assets of Armstrong or the
bankruptcy estate outside the ordinary course of business or other proceeds resulting therefrom,
except as permitted under the DIP Facility and the DIP Financing Documents (subject to any
required Court approval).

3. Enforceable Obligations. The DIP Financing Documents shall constitute and

evidence the valid and binding obligations of Armstrong, which obligations shall be enforceable
against Armstrong, the bankruptcy estate and any successors thereto and their creditors, in
accordance with their terms.

4, Use of DIP Facility. From and after the date hereof, Armstrong shall use the

proceeds of the extensions of credit under the DIP Facility only for the purposes specifically set
forth in the DIP Financing Documents, this Final Order and the Budget.

5. Payment of Compensation. Nothing herein shall be construed as consent to the

allowance of any professional fees or expenses of Armstrong or shall affect the right of the DIP
Lender to object to the allowance and payment of such fees and expenses.

6. Reporting to DIP Lender. Armstrong shall provide to the DIP Lender such

reports and information as may be reasonably requested by the DIP Lender. In addition, the DIP
Lender shall have the right, upon reasonable notice to Armstrong, at any time during normal
business hours, to inspect, audit, examine, check, and make copies of, and extract non-privileged
information from, Armstrong’s records and to obtain company information from Armstrong’s

management, and Armstrong shall make its records and management available to the DIP Lender
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for such purposes. Further, Armstrong authorizes its independent certified public accountants,
financial advisors, investment bankers, and consultants to cooperate, consult with, and provide to
the DIP Lender all such information as may be reasonably requested with respect to the business,
results of operations and financial condition of Armstrong. Armstrong shall also provide the DIP
Lender with copies of all non-privileged consultants’ reports, appraisals, business plans and
similar documents as they become available to Armstrong, including, without limitation, any and
all audits and other non-privileged reports prepared by Armstrong’s accountants. Armstrong
shall also provide the DIP Lender with a description of any documents withheld as privileged
and shall give the basis for such assertion of privilege. In addition, Armstrong shall timely file
and serve upon the DIP Lender and its counsel all pleadings and other documents filed by
Armstrong in this case, including the financial reports required by the U.S. Trustee’s office. All
reports and information provided to the DIP Lender shall be provided simultaneously to Ladder.

7. Survival/Events of Default. Subject to the provisions of the DIP Financing

Documents and this Final Order, unless and until all DIP Obligations are indefeasibly paid in full
in cash (or other arrangements for payment of such amounts satisfactory (in its sole discretion) to
DIP Lender have been made), the protections afforded to the DIP Lender pursuant to this Final
Order and under the other DIP Financing Documents, and any actions taken pursuant thereto,
shall survive the entry of any order confirming a chapter 11 plan or converting these cases into a
case under chapter 7, and the DIP Mortgage, the DIP Liens and the DIP Superpriority Claim
shall continue in these proceedings and in any successor case, and such DIP Mortgage, DIP
Liens and DIP Superpriority Claim shall maintain their respective priority as provided by this

Final Order.
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8. Rights and Remedies Upon Occurrence of Event(s) of Default. Upon the

occurrence of an Event of Default (as defined in the DIP Financing Documents), and after giving
seven (7) days’ written notice to Armstrong and Ladder, the DIP Lender shall be entitled to
(a) seek relief from the automatic stay under section 362(a) of the Bankruptcy Code; and
(b) upon entry of a Bankruptcy Court order lifting, vacating, modifying or terminating the
automatic stay, the DIP Lender shall be entitled to exercise its rights and remedies in accordance
with the DIP Financing Documents (unless within such seven (7) day period or at the hearing to
consider DIP Lender’s request for relief from the automatic stay, the Court determines that no
default has occurred and is continuing), including, without limitation, terminating any
obligations of the DIP Lender under the DIP Financing Documents absent further order of the
Court. Furthermore, upon the occurrence of an Event of Default, upon the giving of seven (7)
days’ written notice to Armstrong and Ladder, the DIP Lender shall be specifically authorized to
set off and apply any and all Rent Payments (as defined in the Loan Agreement) due and owing
from the DIP Lender to Armstrong against any and all Indebtedness (as defined in the Loan
Agreement) owing to the DIP Lender under the DIP Financing Documents, as further set forth in
Section 8.17 of the Loan Agreement. All proceeds realized in connection with the exercise of
the rights and remedies of DIP Lender shall be applied to the DIP Obligations under, and in
accordance with the provisions of, the DIP Financing Documents.

9. Modification of Automatic Stay. The automatic stay provisions of section 362

of the Bankruptcy Code are hereby modified and lifted to the extent necessary to implement the
provisions of this Final Order and the DIP Financing Documents, to file or record any

mortgages, deeds of trust, financing documents and other instrument and documents evidencing
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the DIP Lender’s interest in the Property or any other assets, as and to the extent authorized by
this Final Order.

10. Good Faith Under Section 364(e); No Modification or Stay of this Final

Order. The DIP Lender is extending credit pursuant to this Final Order in “good-faith” within
the meaning of section 364(e) of the Bankruptcy Code, and the credit extended by DIP Lender
pursuant to this Final Order, and in connection with the DIP Facility and the DIP Financing
Documents shall be deemed to be extended in good faith within the meaning of section 364(e) of
the Bankruptcy Code, and the DIP Lender is entitled to the protections afforded by section
364(e) of the Bankruptcy Code, and no such appeal, modification, amendment or vacatur shall
affect the validity and enforceability of any advances made hereunder or the rights, claims, or
priority authorized or created hereby. Notwithstanding any such potential modification,
amendment or vacatur, any rights, claims or priorities granted to the DIP Lender hereunder
arising prior to the effective date of such modification, amendment or vacatur of the DIP
Mortgage, DIP Liens, or DIP Superpriority Claims granted to the DIP Lender shall be governed
in all respects by the original provisions of this Final Order, and the DIP Lender shall be entitled
to all of the rights, priorities remedies, privileges and benefits, including the DIP Mortgage, DIP
Liens and the DIP Superpriority Claims granted herein, with respect to any such claim. Since the
loans made pursuant to the DIP Financing Documents are made in reliance on this Final Order,
the obligations owed to the DIP Lender prior to the effective date of any stay, modification or
vacatur of this Final Order shall not, as a result or any subsequent order in the bankruptcy case or
in any successor cases, be subordinated, lose their lien and/or superpriority administrative
expense claim status, or be deprived of the benefit of the status of the claims granted to DIP

Lender under this Final Order and/or the DIP Financing Documents.
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11. Expenses of DIP Lender/Exemption for Mortgage Recording Tax. AS

provided in the DIP Financing Documents, Armstrong shall pay all reasonable expenses incurred
by the DIP Lender (including, without limitation, the reasonable fees and disbursements of
counsel for the DIP Lender) up to a maximum of $20,000, including in connection with the
preparation, execution, delivery and closing of the DIP Financing Documents. Payment of such
fees shall not be subject to allowance by the Court and shall not be required to comply with the
U.S. Trustee fee guidelines and may be in summary form. The DIP Lender shall provide its
invoices to counsel to the Debtor and to the U.S. Trustee. The U.S. Trustee may object to the
reasonableness of the fees and expenses provided that any such objection is served on counsel to
the DIP Lender no later than ten (10) days after service by such professional of its invoice. Any
such objection shall describe with particularity the items or categories of fees and expenses that
are the subject of the objection. The Debtor shall promptly pay all amounts that are not the
subject of any such objection. Any hearing on an objection shall be limited to the reasonableness
of the fees, costs and expenses which are the subject of such objection. Further, the transactions
contemplated hereunder, including the granting of the DIP Mortgage and the DIP Liens, to the
extent that they are undertaken after confirmation of, and in furtherance of, a chapter 11 plan for
Armstrong, shall be exempt from any relevant transfer or mortgage regarding taxes. To the
extent any such tax is levied pending confirmation of such a plan, the Debtor shall so inform
Ladder, but shall nonetheless be responsible for all such taxes, if any, and shall reimburse the
DIP Lender to the extent the DIP Lender is required to pay such taxes.

12. Maintenance of Property and Other Collateral. Until the indefeasible

repayment in full in cash of all obligations due under the DIP Facility, Armstrong shall

(i) adequately insure the Property and (ii) maintain both the Property and its assets.

{00848149.D0C;4 }831730-4 -16 -



16-23085-rdd Doc 63 Filed 03/28/17 Entered 03/28/17 15:41:28 Main Document
Pg 17 of 21

13. Section 506(c) Claims. Other than as set forth herein, no costs or expenses of

administration which have been or may be incurred in the case at any time shall be charged
against the DIP Lender, or the interests of the DIP Lender in its collateral granted hereunder,
whether under sections 105 or 506(c) of the Bankruptcy Code, or otherwise, without the prior
written consent of the DIP Lender, and no such consent shall be implied from any other action,
inaction, or acquiescence by the DIP Lender.

14, No Waiver. The failure of the DIP Lender to seek relief or otherwise exercise its
rights and remedies under the DIP Financing Documents, the DIP Facility, this Final Order or
otherwise, as applicable, shall not constitute a waiver of any of the DIP Lender’s rights
hereunder, thereunder, or otherwise. Notwithstanding anything herein, the entry of this Final
Order is without prejudice to, and does not constitute a waiver of, expressly or implicitly, or
otherwise impair any of the rights or remedies of the DIP Lender under the Bankruptcy Code or
under non-bankruptcy law.

15. No Third Party Rights. Except as explicitly provided for herein, this Final

Order does not create any rights for the benefit of any third party, creditor, equity holder or any
direct, indirect, or incidental beneficiary.

16. Amendment. The DIP Financing Documents may not be modified in any
material respect without further order of the Court. Notwithstanding the foregoing, Armstrong
and the DIP Lender may amend, modify, supplement or waive any provision of the DIP
Financing Documents without further approval of the Court (subject to two (2) business days’
written notice to Ladder), unless such amendment, modification, supplement or waiver (i)
increases the interest rate (other than as a result of the imposition of the default rate), (ii)

increases the commitments of the DIP Lender under the DIP Financing Documents, (iii) changes

{00848149.D0C:4 }831730-4 -17 -



16-23085-rdd Doc 63 Filed 03/28/17 Entered 03/28/17 15:41:28 Main Document
Pg 18 of 21

the Maturity Date (as defined in the DIP Financing Documents), (iv) increases the priority of any
lien granted hereunder or in the DIP Financing Documents, or (v) alters the Budget to provide
for reduced adequate protection/payment of taxes (unless the amount of such taxes has been
equally reduced), or (vi) alters the DIP Lender’s rights upon an Event of Default adversely to
Armstrong. Except as otherwise provided herein, no waiver, modification, or amendment of any
of the provisions hereof shall be effective unless set forth in writing, signed by, or on behalf of,
Armstrong and the DIP Lender and approved by the Court.

17. Binding Effect of Final Order. This Final Order shall be valid and binding upon

and inure to the benefit of Armstrong, the DIP Lender, all other creditors of Armstrong or any
committee appointed in this case, and all other parties in interest and their respective successors
and assigns, including any trustee or other estate representative appointed in this case or any
successor case, provided, that the DIP Lender shall have no obligation to make DIP loans or
advances to any trustee or other estate representative appointed in this case or any successor
case.

18.  Survival of Final Order. The provisions of this Final Order and any actions

taken pursuant hereto shall survive entry of any order which may be entered (i) confirming a
chapter 11 plan in this case, (ii) converting the case to a case under Chapter 7 of the Bankruptcy
Code, (iii) to the extent authorized by applicable law, dismissing the case; (iv) withdrawing the
reference of the case from the Court, or (v) providing for abstention from handling or retaining
of jurisdiction of the case in the Court. The terms and provisions of this Final Order, including
the DIP Mortgage, the DIP Liens and the DIP Superpriority Claims granted pursuant to this Final
Order and the DIP Financing Documents and any protections granted to the DIP Lender, shall

continue in full force and effect notwithstanding the entry of such order, and such DIP Mortgage,
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DIP Liens and DIP Superpriority Claims and protections for the DIP Lender shall maintain their
priority as provided by this Final Order until all the DIP Obligations have been indefeasibly paid
in full and discharged (such payment being without prejudice to any terms or provisions
contained in the DIP Facility which survive such discharge by their terms).

19. Inconsistency. In the event of any inconsistency between the terms and
conditions of the DIP Financing Documents and of this Final Order, the provisions of this Final
Order shall govern and control.

20. Enforceability. This Final Order shall constitute findings of fact and conclusions

of law pursuant to the Bankruptcy Rule 7052 and shall take effect and be fully enforceable
immediately upon execution hereof.

21. Waiver of any Applicable Stay, including Bankruptcy Rule 6004(h). Any

applicable stay (including, without limitation, under Bankruptcy Rule 6004(h)) is hereby waived
and shall not apply to this Final Order.

22, No Waiver or Modification of Final Order. Until and unless the repayment in

full of the DIP Facility, Armstrong irrevocably waives the right to seek, and shall not seek or
consent to, directly or indirectly without the prior written consent of the DIP Lender: (i) any
modification, stay, vacatur or amendment to this Final Order; (ii) priority claim for any
administrative expense or unsecured claim against Armstrong or the estate (now existing or
hereafter arising of any kind or nature whatsoever, including, without limitation any
administrative expense of the kind specified in sections 503(b), 506(c), 507(a) or 507(b) of the
Bankruptcy Code) in the case, equal or superior to the DIP Superpriority Claims, other than the
Carve-Outs; or (iii) any lien on any assets with priority equal or superior to the DIP Liens or the

DIP Mortgage. Armstrong irrevocably waives any right to seek any amendment, modification or
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extension of this Final Order without the prior written consent, as provided in the foregoing, of
the DIP Lender and no such consent shall be implied by any other action, inaction or

acquiescence of the DIP Lender.

23. Retention of Jurisdiction. The Court has and will retain jurisdiction to enforce

this Final Order according to its terms.

Dated: White Plains, New York
March 28, 2017

/s/IRobert D. Drain
UNITED STATES BANKRUPTCY JUDGE
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Exhibit A to Final Order

See Attached.
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