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ROBERT EMBERGER
Creditor, Retiree from Avaya
1032 Resolution Drive
Bethlehem, PA 18017
Telephone: (484) 281-3744
Email: remberger@live.com
Filing PRO SE

UNITED STATES BANKRUPTCY COURT SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 1 1
Avaya Inc., et al.,! Case No. 17-10089 (SMB)
Debtors. (Jointly Administered)

Motion to Establish an Official Committee of Avaya Salaried Retirees and Appoint
Counsel

1 The Debtors in these chapter 11 cases include, along with the last four digits of each
Debtor's federal tax identification number, include: Avaya Inc. (3430); Avaya CALA Inc.
(9365); Avaya EMEA Litd. (9361); Avaya Federal Solutions, Inc. (4392); Avaya
Holdings Corp. (9726); Avaya Holdings LLC (6959); Avaya Holdings Two, LLC (3240);
Avaya Integrated Cabinet Solutions Inc. (9449); Avaya Management Services Inc.
(9358); Avaya Services Inc. (9687); Avaya World Services Inc. (9364); Octel
Communications L1.C (5700); Sierra Asia Pacific Inc. (9362); Sierra Communication
International LLC (9828); Technology Corporation of America, Inc. (9022); Ubiquity
Software Corporation (6232); VPNet Technologies, Inc. (1193); and Zang, Inc. (7229).
The location of Debtor Avaya Inc.'s corporate headquarters and the Debtors' service
address is: 4655 Great America Parkway, Santa Clara, CA 95054.
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Motion to Establish an Official Committee of Avaya Salaried Retirees and Appoint
Counsel

WHEREAS the 830 Salaried Retirees of Avaya have general unsecured claims of over $80
million against Avaya and that $80 million is over 25% of all general unsecured claims, and

WHEREAS the interests of the 830 Salaried Retirees of Avaya are aligned with respect to the
evaluating the methods and factors used in used by Avaya in calculating the present value of the
Avaya Supplemental Pension Plan, and

WHEREAS the interests of the 830 Salaried Retirees of Avaya are also aligned on OPEB issues,
and

WHEREAS in Docket 1282 Objection to Notice of Proposed Supplemental Order Regarding
Assigned Mediation, I requested that the Court appoint one or more Avaya Retirees, or
representatives thereof, to the Mediation process, on the basis that subsequent filings (including
Docket 1208) were likely to raise a conflict of interest within the “Official Committee of
Unsecured Creditors”, and

WHEREAS the Court ruled in Docket 1282 that the interests of the Avaya Salaried Retirees
would be adequately represented by the “Official Committee of Unsecured Creditors™ in the
mediation process, and

WHEREAS subsequent to the hearing on 5 October 2017 I have filed Docket 1358 the Motion
to Compel Avaya to Disclose Methodology and Factors Used in Calculating its Value for the
Supplemental Pensions of Avaya Retirees and Docket 1438 which amends that motion, and

WHEREAS the “Official Committee of Unsecured Creditors” issned Docket 1442 Response of
the Official Committee of Unsecured Creditors to Motion to Compel Avaya to Disclose
Methodology and Factors Used in Calculating its Value for the Supplemental Pensions of Avaya
Retirees, and in their response, they take issue with my objections to the methodology in
Avaya’s supplemental disclosure, and

WHEREAS the “Official Committee of Unsecured Creditors” does not recognize the
commonality of pension valuation and other post-empioyment issues across the entire sub-class
of Avaya Salaried employees, suggesting that my issue (and by implication the issues of all
Avaya Salaried Retirees) be adjudicated on a case by case basis “if and when the Debtors or any
other party in interest objects to his proof of claim”, and

WHEREAS the “Official Committee of Unsecured Creditors” opines that “the Committee’s
professionals concluded that the methodology used by the Debtors to calculate the ASPP claims
appears to be reasonable, appropriate, and consistent with applicable law.” At no time do they
suggest that the methodology is Fair and Equitable to the Avaya Salaried Retirees, and

WHEREAS the “Official Committee of Unsecured Creditors”, in their response, acknowledge
that taking a role to assist individual creditors (and by implication the sub-class of Avaya
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Salaried Retirees as a group) in prosecuting their claims against the Debtors estate “would
present an inhetent conflict of interest”.

THEREFORE, in recognition of that inherent conflict of interest, 1 request the Court designate
an “Official Committee of Avaya Salaried Retirees™ as a separate subclass of Unsecured
Creditors and that separate counsel be appointed for the purpose of establishing whether Avaya’s
valuation methodology Fairly and Equitably treats the sub-class of Avaya Salaried retirees.
Farthermore, the proposed counsel shall be permitted to make motions and file plan objections
such as those I previously filed in Docket 1208.

DISCUSSION

I recognize and appreciate the Courts reluctance to establish an “Official Committee of Avaya
Salaried Retirees”. The cost is significant and it is late in the process. However, as a group the
Avaya Salaried Retirees have been significantly under represented. If I had not appeared in
Court on 5 October 2017 for Docket 1282, Avaya would not have disclosed their methodology.
Certainly the “Official Committee of Unsecured Creditors™ was not pushing for it.

There are other issues as well. The PBGC has estimated that about 70 retirees will exceed the
maximum under law. Has Avaya notified those retirees so they can establish claims? Has the
“Official Committee™?

Avaya states in its plan that it intends to continue OPEB. However, the disclosure aiso says,
“Pursuant to the Plan, OPEB will continue in accordance with, and subject to, their terms and
applicable non-bankruptcy law or be modified or terminated in accordance with applicable non-
bankruptcy law.” If Avaya emerges from bankruptcy and immediately terminates or modifies
OPEB using other non-bankruptcy law, that would seem to skirt the spirit, if not the letter, of
Chapter 11 bankruptcy. Did the “Official Committee of Unsecured Creditors” represent the
Avaya Retirees well in mediation if they did not insist on a moratorium of such changes for some
period of time? If Avaya could not commit to a 5-year moratorium, for example, Avaya Salary
Retirees would be better off if OPEB were terminated in bankruptcy. At least we would get a
partial recovery. Of course, once again, that would be a conflict of interest with the other parties
the “Official Committee” represents. I will be raising this issue on my behaif, as well as on
behalf of the other Avaya Retirees, when I revise my Plan Objection.

Also outstanding is my Plan Objection (Docket 1208), which I intend to modify before the filing
date. I will be pressing for fair and equitable treatment based on economic impact to the
creditors, rather than cash cost to Avaya. Once again, the “Official Committee of Unsecured
Creditors” will have to confront the conflict of interest issue.

The Court has received a large number of ex-parte letters from Avaya Retirees. We are frustrated
and we want to be heard. I am doing the best I can, both for me and my fellow retirees. I have
heard from retirees who have had to sell their homes because of the loss of their supplemental
pension. Others have had to go back to work. Forming an ad hoc group and hiring our own
counsel is not a viable option. I am not a lawyer, accountant, actuary or statistician. It certainly
would be nice if someone more qualified could stand up and speak for us.
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Conclusion

1 appreciate the Court’s patience in this matter. 1 urge you to consider the arguments presented
above. If the Court cannot find a way to support a full-fledged “Official Committee of Avaya
Salaried Retirees”, perhaps there would be an alternative that the Court could suggest that would
either restrict the scope of such a committee or limit its funding so that the timing of the current
proceeding would not be significantly impacted.

Dated 3 November 2017
Bethlehem, Pennsylvania Respectfully submitted,
Robert Emberg

1032 Resolutlo Drive
Bethlehem, Pennsylvania 18017
Telephone (484) 281-3744
e-mail:, remberger@live.com

Copies via e-mail to:

United States Bankruptcy Court, Southern District of New York

The Honorable Stuart M. Bernstein, bernstein.chambers@nysb.uscourts.gov
United States Bankruptcy Court

Kirkland & Ellis LLP — New York — Counsel to the Debtors
Jonathan Henes, P.C., Esq jonathan.henes@kirkland.com
Christopher J. Kochman, Esq christopher.kochman@kirkland.com
James H. M., Sprayregan, PC james.sprayregan@kirkland.com

Kirkland & Ellis LLP — Chicago — Counsel to the Debtors

Patrick J. Nash, P.C., Esq patrick.nash@kirkland.com

Ryan Preston Dahl, Esq rdahl@Xkirkland.com

Bradley Thomas Giordano Bradley.giordano@kirkland .com
The United States Trustee

Susan D. Golden, Esq susan.golden@usdoj.gov

Morrison & Foster LLP — Counsel to the Official Committee of Unsecured Creditors
Lorenzo Marinuzzi, Esq Lmarinuzzi@mofo.com
Johnathan 1. Levine, Esq JonLevine@mofo.com
Erica Richards, Esq Erichards@mofo.com
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Davis Polk & Wardell LLP — Counsel to the agent under the Debtors’ Cash Flow Credit
Agreement

Damian Schaible, Esq damian.schaible@davispolk.com
Aryeh Falk aryeh.falk@davispolk.com

Akin Gump Strauss Hauer & Feld LLP — attorneys to the Ad Hoc First Lien Group
Philip Dublin, Esq pdublin@akingump.com
Naomi Moss, Esq nmoss@akingump.com

Stroock & Stroock & Lavan LLP — attorneys to the Ad Hoc Crossover Group
Kristopher M. Hansen, Esq khansen@stroock.com
Sayan Bhattacharyya, Esq sbhattacharyva@stroock.com

Skadden, Arps, Slate, Meagher & Flom LLP — Counsel to the agent under the Debtors’ Domestic

ABL Credit Agreement
J. Eric Ivester eric.ivester@skadden.com
Christopher M. Dressel Christopher.dressel @skadden.com

Morgan, Lewis & Bockius LLP — Counsel to the indenture trustee under the Debtors’ 7.00%
Senior Secured Notes

Glenn E. Siegel glenn siegel @morganlewis.com
Joshua Dorchak joshua.dorchak@morganlewis.com
Rachel Jaffee Mauceri rachel.mauceri@morganlewis.com

Copies via First Class US Mail to

Avaya Inc.
4655 Great American Parkway
Santa Clara, CA 95054
Attn: Amy Fliegelman Olli

Citibank, National Association — Administrative agent under the Debtors’ Cash Flow Credit
Agreement

Citibank, National Association

Attn.; David Leland

1615 Brett Road OPS 11

New Castle, Delaware 19720

Citicorp USA, Inc, - Administrative agent under the Debtors’ Domestic ABL Credit Agreement
Citicorp USA, Inc.,
Attn: Brendan Mackay
390 Greenwich St., 1/F
New York, New York 10013
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The Bank of New York Mellon Trust Company, N.A. — Indenture trustee under the Debtors’
7.00% Senior Secured Notes

The Bank of New Y ork Mellon Trust Company, N.A.

Attn: J Christopher Howe

525 William Penn Place, 38" Floor

Pittsburgh, PA 15259



