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Proposed Attorneys for the Debtors and Debtors-in-Possession 
 
UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK     
 
In re: 
 
1141 REALTY OWNER LLC, et al., 
 
 
                                           Debtor.   

: 
: 
: 
: 
: 
: 
:
: 

 
Chapter 11 
 
Case No. 18-12341 (SMB) 
 
Joint Administration Pending 

 
DEBTORS’ MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS 

AUTHORIZING THE DEBTORS TO OBTAIN POST-PETITION, PRIMING, SENIOR 
SECURED, SUPERPRIORITY FINANCING PURSUANT TO 11 U.S.C. §§ 105, 362, 
364(C) AND 364(D), BANKRUPTCY RULE 4001(C) AND LOCAL BANKRUPTCY 

RULE 4001-2 
 

1141 Realty Owner LLC (“Owner”) and Flatironhotel Operating LLC (“Operator” and 

together with Owner, the “Debtors”)1, as debtors and debtors-in-possession in the above-

captioned chapter 11 cases (the “Chapter 11 Cases”) hereby move (the “Motion”) for the entry of 

an interim (“Interim DIP Order”) and final order (the “Final DIP Order,” and together with the 

Interim DIP Order, the “DIP Financing Orders”) attached hereto as Exhibit A and Exhibit B, 

respectively, authorizing the Debtors to obtain post-petition financing pursuant to sections 105, 

362, and 364(c), and 364(d) of Title 11, United States Code (the “Bankruptcy Code”) 

Bankruptcy Rule 4001(c) and Local Bankruptcy Rule 4001-2 and other related relief.  In support 

                                                 
1 The Debtors herein and the last four digits of their respective tax identification number are: 1141 Realty Owner 
LLC (1804) and Flatironhotel Operations LLC (4773). The Debtors’ principal place of business is 9 West 26th Street 
a/k/a 1141 Broadway, New York, New York.  
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of the Motion, the Debtors refer the Court and interested parties to the First Day Declaration 

(defined below), and further respectfully represent as follows: 

JURISDICTION, VENUE AND STATUTORY PREDICATES 

1. This Court has jurisdiction over the subject matter of this Motion pursuant to 28 

U.S.C. §§ 157 and 1334.  This mater is a core proceeding under 28 U.S.C. §157(b).  Venue is 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  The predicates for relief 

requested herein are sections 105, 362, 364(c) and 364(d) of the Bankruptcy Code and Rule 

4001(c) of the Bankruptcy Rules and Rule 4001-2 of the Local Bankruptcy Rules. 

BACKGROUND 

2. On the date hereof (the “Petition Date”), the Debtors each filed a voluntary 

petition for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the Southern District of New York (the “Bankruptcy Court”) commencing the Chapter 

11 Cases.  The Debtors continue to manage and operate their respective businesses as debtors-in-

possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.   

3. The Court and interested parties are respectfully referred to the Declaration of 

James Katchadurian Pursuant to Local Bankruptcy Rules 1007-2 and 9007-1 (the “First Day 

Declaration”)2 for a detailed description of the Debtors’ businesses and events leading to the 

commencement of the Chapter 11 Cases.   

4. The United States Trustee has not appointed an official creditors’ committee in the 

Chapter 11 Cases. No trustee or examiner has been appointed in the Chapter 11 Cases. 

RELIEF REQUESTED 

5. By this Motion, the Debtors seeks entry of the DIP Financing Orders, pursuant to 

Sections 105(a), 362, 364(c) and 364(d) of Title 11, United States Code (the “Bankruptcy 

                                                 
2 Capitalized terms not defined herein shall have the meaning ascribed to them in the First Day Declaration. 

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 2 of 69



3 
 

Code”), Rule 4001(c) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) 

and Rule 4001-2 of the Local Rules for the United States Bankruptcy Court for the Southern 

District of New York (the “Local Rules”): 

(i) authorizing the Debtors to obtain post-petition, priming, senior secured, 
superpriority financing (the “DIP Financing”) pursuant to the terms and 
conditions of that certain Debtor In Possession Loan Agreement, by and among 
the Debtors and Premier Flatiron LLC, as lender (the “DIP Lender”), attached 
hereto as Exhibit C (as amended, supplemented, restated or otherwise modified 
from time to time in accordance therewith, the “DIP Agreement” and together 
with the other documents, agreements and instruments delivered pursuant thereto 
or executed or filed in connection therewith, all as may be reasonably requested 
by the DIP Lender (as the same may be amended, supplemented, restated or 
otherwise modified from time to time, the “Loan Documents”);  

(ii) authorizing the Debtors to execute the Loan Documents, and to perform 
such other acts as may be necessary or desirable in connection therewith; 

(iii) granting to Lender, priming, senior, first priority security interests in and 
liens on all of the Collateral (as defined below) to secure the DIP Financing and 
all obligations owing and outstanding thereunder and under the Loan Documents, 
and the Financing Order (collectively, the “Obligations”); 

(iv) granting allowed superpriority administrative expense claims to the DIP 
Lender; and 

(v) authorizing the debtor Owner to make the Adequate Protection Payments 
(defined below) and to release the Lockbox Funds to the Successor Pre-Petition 
Lender (defined below) as adequate protection for the priming of the Successor 
Pre-Petition Lender’s liens against Owner’s property pursuant to section 361 of 
the Bankruptcy Code. 

PREPETITION CAPITAL STRUCTURE 

A. Owner’s Assets and Liabilities. 

6. The debtor Owner is the fee owner of the Flatiron Hotel, a 62-room boutique 

hotel located at 9 West 26th Street a/k/a 1141 Broadway, New York, New York (the “Property”).  

7. The debtor Owner is party to a certain Loan Agreement (“Pre-Petition Loan 

Agreement”), dated as of April 16, 2015, between Owner as borrower and Rialto Realty Finance, 
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LLC, as lender (“Original Pre-Petition Lender”) in the original principal amount of $22,500,000. 

The debtor Operator is not a party to the Loan Agreement or any documents ancillary thereto.  

8. Pursuant to the Pre-Petition Loan Agreement, the debtor Owner executed two 

promissory notes: (a) a Consolidated, Amended and Restated Promissory Note A in the amount 

of $22,500,000 (“Note A”); and (b) Promissory Note B in the amount of $2,500,000 (“Note B,” 

and together with Note A, the “Notes”).  

9. Pursuant to the Pre-Petition Loan Agreement, the debtor Owner executed a 

Consolidated, Amended and Restated Mortgage, Assignment of Leases and Rents, Fixture Filing 

and Security Agreement dated as of April 16, 2015 (the “Mortgage”), which was recorded in the 

City Register of the City of New York in City Register File Number 2015000206911 on June 17, 

2015. The debtor Owner also executed an Assignment of Leases and Rents (the “Assignment of 

Leases and Rents”), which was recorded in the City Register of the City of New York in City 

Register File Number 2015000206912 on June 17, 2017. Finally, the debtor Owner delivered a 

UCC Financing Statement dated May 14, 2016 (the “Financing Statement”), which was recorded 

in the City Register of the City of New York in City Register Number 2015000206913 on June 

17, 2015.  

10. On or about May 21, 2015, the Original Pre-Petition Lender delivered an 

Assignment of Mortgage to Wilmington Trust, N.A., solely in its capacity as Trustee for the 

Benefit of the Registered Holders of Wells Fargo Commercial Mortgage Trust 2015-C28, 

Commercial Mortgage Pass-Through Certificates, Series 2015-C28 (the “Successor Pre-Petition 

Lender”), which was recorded in the City Register of the City of New York in City Register File 

Number 2015000241846 on July 14, 2015.  
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11. On or about May 21, 2015, the Original Lender delivered an Assignment of 

Assignment of Leases and Rents to the Successor Pre-Petition Lender, which was recorded in the 

City Register of the City of New York in City Register File Number 2015000241847 on July 14, 

2015.  

12. In May 2015, the Original Pre-Petition Lender delivered an Allonge for Note A to 

the Successor Pre-Petition Lender. 

13. On or about April 16, 2015, the Original Pre-Petition Lender delivered an Allonge 

for Note B to RMezz Flatiron LLC (“RMezz”).  

14. On or about April 24, 2015, the Original Lender and RMezz entered into an 

Agreement Between Noteholders, pursuant to which Original Lender and RMezz made certain 

inter-creditor agreements.  

15. On or about May 27, 2015, the Original Pre-Petition Lender delivered an 

assignment of the Financing Statement to the Successor Pre-Petition Lender, which was recorded 

in the City Register of the City of New York in City Register File Number 2015000241848 on 

July 14, 2015. 

16. On or about May 21, 2015, Original Pre-Petition Lender delivered a General 

Assignment to Successor Lender. 

17. As of the Petition Date, the aggregate principal balance on the Notes due to the 

Successor Pre-Petition Lender and RMezz was approximately $24,209,486. Monthly interest 

payments on the Notes is approximately $149,000.  

18. Prior to the Petition Date, credit card receipts were sent to a lockbox (the 

“Lockbox”) controlled by the Successor Pre-Petition Lender. The Successor Pre-Petition Lender 

has prohibited the Debtors from accessing records as to the funds received and held therein, but 
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based upon pleadings filed in the District Court Litigation, it is the Debtors’ understanding that 

there is approximately $183,440 in the Lockbox (the “Lockbox Funds”).  

19. There are thirteen (13) judgments against Owner by the City of New York for 

various violations totaling $35,250; seventeen (17) Environmental Control Board judgments 

totaling approximately $81,090 and one (1) tax warrant by the New York State Department of 

Taxation and Finance for $354 that also encumber Owner’s property.  

20. The debtor Owner has approximately $107,000 due to general unsecured creditors 

as of the Petition Date.  

B. Operator’s Assets and Liabilities.  

21. Operator’s only significant assets are the liquor licenses for the restaurant 

facilities within the Hotel.  

22. The debtor Operator has no funded secured debt. There is one judgment by the 

New York State Commissioner of Labor for approximately $60,385, two (2) judgments by the 

New York State Department of Taxation and Finance totaling approximately $688,335 and six 

(6) judgments by the New York City Department of Finance totaling approximately $586,408.  

23. The debtor Operator has approximately $1,863,683 due to general unsecured 

creditors, exclusive of the amounts stated in paragraph 22, as of the Petition Date.  

PROPOSED DIP FINANCING AND USE OF PROCEEDS 

C. The Need for DIP Financing. 

24. The Debtors requires the DIP Financing to (a) make monthly interest payments on 

the Notes (the “Adequate Protection Payments”); (b) to pay certain costs of owning the Property, 

including taxes, during the pendency of the Chapter 11 Cases; (c) pay the costs of operating the 

Hotel; and (d) pay administrative expenses associated with the Chapter 11 Cases.  
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25. The DIP Lender is willing to provide the DIP Financing to Debtors only on a 

priming, first priority, senior secured, superpriority basis pursuant to section 364(d)(1) of the 

Bankruptcy Code, subject only to the Carve-Out (defined below).  

26. Given the Debtors’ capital structure, the Debtors believe that it would not be 

possible to obtain post-petition financing from any other lender or on more favorable terms.  

D. The Economic Terms of the DIP Financing; 
DIP Liens and Superpriority Claim 

27. Under the proposed DIP Agreement, the Lender will extend credit up to $450,000 

on an interim basis and up to $2,500,000 on a final basis, in accordance with the Budget.  The 

interest rate will be four percent (4%) per annum based upon a 360-day year, and is payable in 

kind by capitalizing accrued interest and adding it to the principal balance of the DIP Financing. 

This rate is very competitive for a commercial loan in a distressed lending scenario. 

Concise Statement of the Terms of the DIP Financing3 

Borrowers 1141 Realty Owner LLC and Flatironhotel Operations 
LLC 

Lender Premier Flatiron LLC 

                                                 
3 The terms and conditions set forth herein are qualified in their entirety by reference to the provisions of the Loan 
Documents.  The description of the terms of the Loan Documents set forth in this Motion is provided for the 
convenience of the Court and the parties-in-interest.  In the event of any inconsistency between the description of the 
terms of the Loan Documents contained in this Motion and the actual Loan Documents, the terms of the Loan 
Documents shall govern. Capitalized terms not defined in this concise summary shall have the meaning ascribed to 
them in the Loan Documents.  
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Grant of Priority or a Lien on 
Property of the Estate 

Bankruptcy Rule 4001(c)(1)(B)(i) 

DIP Liens: To secure the DIP Obligations, the DIP 
Lender is granted valid and fully perfected, priming first 
priority liens upon and senior security interests 
(collectively, the “DIP Liens”) in all of the Property, 
including, without limitation all assets, all real property 
and all personal property, tangible or intangible, 
including without limitation all bank accounts, deposits 
and cash, wherever located, whether now existing or 
hereafter acquired, and all proceeds (including the 
proceeds of any asset sales to third parties), products, 
rents, revenues and profits of any of the foregoing, all 
causes of action (except Avoidance Actions), and such 
other collateral of any nature as may be provided as 
security for the DIP Obligations (collectively, the 
“Collateral”), subject only to the Carve-Out.  

See Interim DIP Order ¶ 4; Final DIP Order ¶ 4; DIP 
Agreement ¶ 2.5. 

DIP Superpriority Claim.  The DIP Lender is granted an 
allowed superpriority claim (the "DIP Superpriority 
Claim”) as provided in section 507(b) of the Bankruptcy 
Code with priority in payment over any other 
indebtedness and/or obligations now in existence or 
incurred hereafter over all administrative expenses or 
charges against property arising in the Chapter 11 Cases 
or any superceding Chapter 7 cases, including without 
limitation those specified in sections 105, 326, 328, 330, 
331, 503(b), 507(a), 507(b), 726, 1113 or 1114 of the 
Bankruptcy Code, subject only to the Carve-Out.  
  
See Interim DIP Order ¶ 7; Final DIP Order ¶ 7. 
 

Adequate Protection or Priority for 
Claim that arose prior to Petition Date 

Bankruptcy Rule 4001(c)(1)(B)(ii) 

As adequate protection to the Successor Pre-Petition 
Lender for the priming of its liens, the Debtor proposes 
to pay interest at the default rate of approximately 
$149,000 per month. In addition, the Debtor proposes 
that the Lockbox Funds be released and applied to the 
Pre-Petition Indebtedness owed to the Successor Pre-
Petition Lender. 

See Interim DIP Order ¶ 25; Final DIP Order ¶ 27. 
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Determination of validity, 
enforceability, priority or amount of 
Claim that arose prior to the Petition 
Date 

Bankruptcy Rule 4001(c)(1)(B)(iii) 

None. 

Waiver or modification of Code 
provisions or rules related to 
automatic stay 

Bankruptcy Rule 4001(c)(1)(B)(iv) 

Yes. Stay terminated to extent necessary to create, 
perfect and implement DIP Liens. 

See Interim DIP Order ¶ 15; Final DIP Order ¶ 16. 

Waiver or modification of right to file 
a plan, seek extension of exclusive 
periods, use cash collateral or request 
authority to obtain financing 

Bankruptcy Rule 4001(c)(1)(B)(v) 

Yes. No plan proposed by the Debtors or Committee 
shall impair, affect, amend or modify rights of DIP 
Lender unless DIP Lender has been paid in full or 
otherwise consents. 

See Interim DIP Order ¶ 18; Final DIP Order ¶ 19; DIP 
Agreement ¶ 5.5. 

Establishment of deadline for filing 
plan, approval of disclosure 
statement, a hearing on confirmation 
or entry of a confirmation order 

Bankruptcy Rule 4001(c)(1)(B)(vi) 

Yes.  

Deadline to confirm plan of December 31, 2018, subject 
to extension on agreement between Debtors and DIP 
Lender.  

See DIP Agreement ¶ 2.8(c). 

Waiver or modification of applicable 
nonbankruptcy law relating to 
perfection of lien or on the 
foreclosure or other enforcement of 
lien 

Bankruptcy Rule 4001(c)(1)(B)(vii) 

None. 

Release, waiver or limitation on any 
claim belonging to estate 

Bankruptcy Rule 4001(c)(1)(B)(viii) 

None. 

Indemnification of any entity 

Bankruptcy Rule 4001(c)(1)(B)(ix) 

None.   

Release, waiver or limitation of any 
right under section 506(c) 

Bankruptcy Rule 4001(c)(1)(B)(x) 

Yes, but only upon entry of Final DIP Order. 

See Final DIP Order ¶ 15. 
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The granting of a lien on any claim or 
cause of action arising under sections 
544, 545, 547, 548, 549, 553(b), 
723(a) or 724(a) 

Bankruptcy Rule 4001(c)(1)(B)(xi) 

None.  

The amount of credit the Debtor 
seeks to obtain 

Local Bankruptcy Rule 4001-2(a)(1) 

$450,000 on an interim basis and $2,500,000 on a final 
basis.  

See Interim DIP Order ¶ 3; Final DIP Order ¶ 3; DIP 
Agreement, definition of DIP Loan Commitment”; 
Budget. 

Material conditions to closing and 
borrowing; budget 

Local Bankruptcy Rule 4001-2(a)(2) 

No conditions to closing or borrowing. 

Borrowing in accordance with Budget. 
 
See Interim DIP Order ¶ 1; Final DIP Order ¶ 1; DIP 
Agreement ¶ 2.4. 

Pricing and economic terms; fees; 
costs and expenses of Lenders 

Local Bankruptcy Rule 4001-2(a)(3) 

Interest: 4% Interest Paid in Kind. See DIP Agreement ¶ 
2.6; 3.2(a). Default Interest: 24%. See DIP Agreement ¶ 
3.2(b). 

DIP Financing Fee: None. 
 
Fees of DIP Lender’s Professionals: Payment without 
further order of Court on 14 days’ notice to Debtors, 
Committee and U.S. Trustee. 
 
See Interim DIP Order ¶ 9; Final DIP Order ¶ 9;  DIP 
Agreement, definition of “DIP Obligations”. 
 

Effect on existing liens 

Local Bankruptcy Rule 4001-2(a)(4) 

The DIP Financing primes the existing liens of the 
Successor Pre-Petition Lender and any and all other 
liens and claims against the Property. 

See Interim DIP Order ¶ 4; Final DIP Order ¶ 4; DIP 
Agreement ¶ 2.5. 
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Carve-outs from liens or super 
priorities 

Local Bankruptcy Rule 4001-2(a)(5) 

(a) Carve-out for Chapter 7 trustee in the amount of 
$25,000 on an interim basis and $50,000 on a 
final basis;  

(b) Carve-out for fees due to the Clerk of the Court 
and the Office of the United States Trustee 
pursuant to 28 U.S.C. § 1930(a)(6) plus interest 
pursuant to 31 U.S.C. § 3717. 

(c) Carve-out for allowed unpaid fees and expenses 
of professionals retained by Debtors and 
Committee in excess of retainers until expiration 
of Remedy Notice Period; limited to $20,000 
thereafter.  
 

See Interim DIP Order ¶ 17; Final DIP Order ¶ 18.  

Cross-collateralization 

Local Bankruptcy Rule 4001-2(a)(6) 

None. 

Roll-up 

Local Bankruptcy Rule 4001-2(a)(7) 

None.  

Limitation on Court power or 
discretion of would interfere with 
exercise of fiduciary duties of Debtor, 
Creditors’ committee or other 
fiduciary 

Local Bankruptcy Rule 4001-2(a)(8) 

None.  

Limitation on lender’s obligation to 
fund certain activity of Debtor or 
Creditors’ committee 

Local Bankruptcy Rule 4001-2(a)(9) 

None.  

Termination and Default Provisions 

Local Bankruptcy Rule 4001-2(a)(10) 

Events of Default include: 
 

(a) The Debtors shall fail to pay any principal or 
interest of the DIP Loan or any other DIP 
Obligation (including any fees or reimbursable 
amounts) when any such amount becomes due in 
accordance with the DIP Agreement, which 
failure continues for a period of five (5) Business 
Days after notice thereof from Lender; or 

(b) The Debtors shall default in the observance or 
performance of any covenant, agreement, 
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obligation or restriction set forth in DIP 
Agreement or any other DIP Loan Document, 
and such Default shall continue for a period of 
ten (10) Business Days after notice thereof from 
Lender; or 

(c) The Court shall enter an order with respect to the 
Debtors dismissing the Chapter 11 Cases or 
converting them to a case under chapter 7 of the 
Bankruptcy Code, or, without the prior written 
consent of Lender (i) appointing a trustee in the 
Chapter 11 Cases or (ii) appointing a responsible 
officer or an examiner with enlarged powers 
relating to the operation of the Debtors’ business 
(beyond those set forth in Section 1106(a)(3) or 
(4)) under Bankruptcy Code Section 1106(b); or 

(d) The Debtor shall fail to comply with the terms of 
the Interim DIP Order or the Final DIP Order, if 
any; or 

(e) There occurs any Material Adverse Change, 
including without limitation, any impairment to 
the value of Collateral which Lender, in good 
faith, deems will threaten timely payment in full 
of the DIP Loan; or 

(f) The Court grants any superpriority 
administrative expense claim or Lien or enters 
any order granting relief from the automatic stay 
(if not in favor of Lender) on any assets of the 
Debtors which have an aggregate value in excess 
of $100,000, except with the express written 
consent of Lender; or 

(g) The Debtors shall assume or reject any unexpired 
lease or executory contract relating to the 
Property without the prior written consent of the 
Lender.  

See DIP Agreement ¶ 6.1. 

Remedies: 

If a Default shall have occurred and Lender shall have 
provided a Notice of Default, then, upon expiration of 
any applicable cure period, so long as any such Default 
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shall be continuing, upon written notice by Lender to the 
Debtors, the U.S. Trustee, and to the official committee 
of unsecured creditors of the Debtors, the DIP Lender 
may: 
 

(a)  without further order of the Court, declare the 
DIP Loan Commitment reduced to zero 
whereupon the DIP Loan Commitment and all 
obligations of Lender relating thereto shall be 
immediately terminated; or 
 

(b) without further order of the Court, declare all or 
a portion of the DIP Loan (with accrued interest 
thereon) and all other amounts owing under this 
Agreement to be due and payable forthwith, 
whereupon the same shall immediately become 
due and payable, without further notice, demand, 
presentment, notice of dishonor, notice of 
acceleration, notice of intent to accelerate, 
protest, or other formalities of any kind, all of 
which are hereby expressly waived by the 
Debtors; or  
 

(c) foreclose or otherwise enforce any Lien granted 
to Lender for the benefit of itself to secure 
payment and performance of the DIP Obligations 
in accordance with the terms of the DIP Loan 
Documents; or 
 

(d) exercise all other rights and remedies available at 
law or in equity. 
 

See DIP Agreement ¶ 6.2. 
 

Change of Control Provisions 

Local Bankruptcy Rule 4001-2(a)(11) 

None.  

Deadline for sale of property of estate 

Local Bankruptcy Rule 4001-2(a)(12) 

None. 

Provision affecting Debtor’s right to 
repay the financing in full 

Local Bankruptcy Rule 4001-2(a)(13) 

DIP Financing may be voluntarily paid or prepaid, in 
whole or in part, without premium or penalty.  

See DIP Agreement ¶ 2.7. 
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Joint liability of debtors in jointly 
administered cases 

Local Bankruptcy Rule 4001-2(a)(14) 

Yes. 

Both Debtors are obligated, and the DIP Financing is 
secured, by priming, first priority, senior secured liens 
on the Property of both Debtors regardless of whether 
any particular advance is for obligations of Owner or 
Operator. 
 
See DIP Agreement Preamble. 
 
 

Funding of non-debtor affiliates with 
proceeds of DIP Financing 

Local Bankruptcy Rule 4001-2(a)(15) 

Not Applicable.  

 
BASIS FOR RELIEF REQUESTED 

28. Section 364 of the Bankruptcy Code provides, in relevant part, as follows: 

(b) The court, after notice and a hearing, may authorize the trustee to obtain 
unsecured credit and incur unsecured debt other than under subsection (a) of this 
section, allowable under section 503(b)(1) of this title as an administrative 
expense. 
 
(c) If the trustee is unable to obtain unsecured credit allowable under section 
503(b)(1) of this title as an administrative expense, the court, after notice and a 
hearing, may authorize the obtaining of credit or the incurring of debt— 
 
 (1) with priority over any or all administrative expenses of the kind 
specified in section 503(b) or 507(b) of this title; 
 (2) secured by a lien on property of the estate that is not otherwise subject 
to a lien; or 
 (3) secured by a junior lien on property of the estate that is subject to a 
lien.  
 
(d)(1) The court, after notice and a hearing, may authorize the obtaining of credit 
or the incurring of debt secured by a senior or equal lien on property of the estate 
that is subject to a lien only if— 
 

(A) the trustee is unable to obtain such credit otherwise; and  
(B) there is adequate protection of the interest of the holder of the lien on 

the property of the estate on which such senior or equal lien is 
proposed to be granted. 

 
(2) In any hearing under this subsection, the trustee has the burden of proof on the 
issue of adequate protection. 
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29. Thus, section 364 of the Bankruptcy Code distinguishes among (a) obtaining 

unsecured credit in the ordinary course of business, (b) obtaining unsecured credit out of the 

ordinary course of business, and (c) obtaining credit with specialized priority or security.  If a 

debtor in possession cannot obtain post-petition credit on an unsecured basis, the court may 

authorize the debtor to obtain credit or incur debt, repayment of which is entitled to superpriority 

administrative expense status or is secured by a lien on unencumbered property, a junior lien on 

encumbered property, or a combination of these protections.  11 U.S.C. § 364(c).     

The DIP Financing Should be Approved Under 
Section 364 of the Bankruptcy Code 

30. The statutory requirement for obtaining postpetition credit under Section 364(c) is 

a finding, made after notice and a hearing, that the debtor in possession is “unable to obtain 

unsecured credit allowable under Section 503(b)(1) of the Bankruptcy Code as an administrative 

expense.” 11 U.S.C. § 364(c).  See e.g., In re Photo Promotion Assocs., 89 B.R. 328, 333 (Bankr. 

S.D.N.Y. 1988) (Section 364(c) financing is appropriate when the debtor in possession is unable 

to obtain unsecured credit allowable as an ordinary administrative claim.). 

31. In these circumstances, “[t]he statute imposes no duty to seek credit from every 

possible lender before concluding that such credit is unavailable.” Bray v. Shenandoah Fed. Sav. 

& Loan Assn. (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th Cir. 1986); see also In re 495 

Cent. Park Ave. Corp., 136 B.R. 626, 630 (Bankr. S.D.N.Y. 1992).  A debtor need only 

demonstrate “a good faith effort that credit was not available without” the protections of section 

364(c) and 364(d). See e.g. In re Snowshoe, 789 F.2d. at 1088.  When there are few lenders 

likely, able, or willing to extend the necessary credit to the debtor, “it would be unrealistic and 

unnecessary to require [the debtor] to conduct such an exhaustive search for financing.” In re 
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Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. N.D. Ga. 1988), aff’ d sub nom, Anchor Sav. Bank 

FSB v. Sky Valley, Inc., 99 B.R. 117,120 n.4 (N.D. Ga. 1989). 

32. As described in herein and in the First Day Declaration, the Debtors have 

concluded after appropriate analysis that consummating the Transaction with Premier, including 

the DIP Financing, was a viable and a vital part means to restructure their businesses and ensure 

the long terms financial health of the Hotel and Property. Under the circumstances, post-petition 

financing cannot realistically be procured on an unsecured basis.   

33. Negotiations with the DIP Lender have been arms’ length and conducted on a 

good faith basis.  The DIP Lender is only willing to extend post-petition financing on the terms 

outlined above, including the additional protections of priming liens on the Collateral subject 

only to the Carve-Out.   

The DIP Financing is Necessary to Preserve the 
Assets of the Debtor’s Estate 

34. The Debtor’s need for the DIP Financing is readily apparent. As described above 

and in the First Day Declaration, the DIP Financing will be used to (a) the Adequate Protection 

Payments; (b) to pay certain costs of owning the Property, including taxes, during the pendency 

of the Chapter 11 Cases; (c) pay the costs of operating the Hotel; and (d) pay administrative 

expenses associates with the Chapter 11 Cases, all of which are crucial to a successful chapter 11 

case. The Debtor therefore submits that the DIP Financing is clearly necessary and in the best 

interests of the Debtors’ estates. 

The Terms of the DIP Financing are Fair, Reasonable and Appropriate 
and Represent the Sound Exercise of Business Judgment 

35. In the Debtors’ business judgment, consummating the transaction with Premier, 

including the DIP Financing, was the best, and only financing option available under the 

circumstances of the Chapter 11 Case.  The proposed terms of the DIP Financing were 

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 16 of 69



17 
 

negotiated in good faith and at arms’ length among the parties. They are fair, reasonable, and 

adequate in that the terms do not prejudice the powers and rights that the Bankruptcy Code 

confers for the benefit of all creditors.  As contemplated by the policies underlying the 

Bankruptcy Code, the purpose of the DIP Financing is to enable the Debtors to maintain and 

maximize the value of their estates while formulating a confirmable plan under Chapter 11 of the 

Bankruptcy Code.  See generally, In re First S. Sav. Assn, 820 F.2d 700, 710-15 (5th Cir. 1987). 

36. Bankruptcy courts routinely defer to the debtor’s business judgment on most 

business decisions, including the decision to borrow money. In re Lifeguard Indus., Inc., 37 B.R. 

3, 17 (Banr. S.D. Ohio 1983) (Business judgments should be left to the board room and not to 

this Court.).  See also, In re Curlew Valley Assocs., 14 B.R. 506, 511-14 (Bankr. D. Utah 1981) 

(In general, a bankruptcy court should defer to a debtor-in-possession’s business judgment 

regarding the need for and proposed use of funds, unless such decision is arbitrary and 

capricious).  Courts generally will not second-guess a debtor in possession’s business decisions 

when those decisions involve “a business judgment made in good faith, upon a reasonable basis, 

and within the scope of his authority under the Code.”  Curlew Valley, 14 B.R. at 513-14 

(footnotes omitted). 

37. The Debtors submit that it has exercised its sound business judgment in 

determining the merits and necessity of the DIP Financing and has aptly demonstrated that its 

terms are fair and reasonable and are in the best interests of the Debtor’s estate.  Accordingly, the 

Debtors should be granted the requested relief to borrow funds from the Lenders on a priming, 

senior secured, superpriority basis, pursuant to section 364(d) of the Bankruptcy Code. 
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Adequate Protection 

1. The debtor Owner proposes to make the Adequate Protection Payments during the 

pendency of the Chapter 11 Cases, beginning upon entry of the Interim Order. Such adequate 

protection payments will be made from the proceeds of the DIP Financing. In addition, the 

Debtor proposes that the Lockbox Funds be released and applied to the obligations owed to the 

Successor Pre-Petition Lender, provided it provides the Debtors an accounting of receipts and 

disbursement thereof.  

38. Moreover, the Debtors submit that there is a substantial equity cushion in the 

Property. Before the Final Hearing on the Motion, the Debtors will have obtained a current 

appraisal of the Property that demonstrates that the Successor Pre-Petition Lender is adequately 

protected by the equity cushion alone.  

Modification of the Automatic Stay is Warranted 

39. As set forth more specifically in the Financing Order, the proposed DIP Financing 

contemplates a modification of the automatic stay pursuant to Section 362 of the Bankruptcy 

Code to permit the DIP Lender to the extent necessary to create, perfect and implement the DIP 

Lender’s post-petition liens and security interests in the DIP Lender Collateral. In addition, 

subject to certain notice requirements, to exercise remedies under the Loan Documents following 

an Event of Default under, or other termination of, the DIP Financing. 

NOTICE 

40. No trustee, examiner or creditors’ committee has been appointed in this Chapter 

11 Case.  Notice of this Motion will be given to (a) United States Trustee; (b) known holders of 

secured claims; (c) holders of the 25 largest unsecured claims; and (d) all other parties requesting 

notice pursuant to Bankruptcy Rule 2002.  The Debtors submit that no other notice need be 

given.    
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NO PRIOR APPLICATION 

41. No previous application for the relief sought herein has been made to this or to 

any other court. 

WHEREFORE, the Debtor respectfully request that the Court (a) enter the DIP 

Financing Orders (i) authorizing the Debtors to obtain the DIP Financing; (ii) granting the DIP 

Liens and Superpriority Claims; and (iii) modifying the automatic stay to allow certain actions 

with respect to the Debtor’s post-petition indebtedness; and (b) grant such other and further relief 

as the Court may deem just and proper. 

Dated: New York, New York  
 July 31, 2018  
  KLESTADT WINTERS JURELLER 

SOUTHARD & STEVENS, LLP 
   

 
By: 

 
 
/s/ Tracy L. Klestadt 

  Tracy L. Klestadt 
Joseph C. Corneau 
200 West 41st Street, 17th Floor 
New York, New York 10036 
Tel: (212) 972-3000 
Fax: (212) 972-2245 
Email: tklestadt@klestadt.com 
            jcorneau@klestadt.com 
 
Proposed Attorneys for the Debtor and 
Debtor-in-Possession 

 

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 19 of 69



 
 

 
Exhibit A 

Proposed Interim DIP Order 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------x 
In re: 
 
1141 REALTY OWNER, LLC, et al., 
 
     Debtors. 
-------------------------------------------------------x 
 

 
 
 
Chapter 11 
 
Case No.  
 
(Joint Administration Pending) 

 
INTERIM ORDER PURSUANT  

TO SECTIONS 361, 363, 364(c), 364(d), 503, AND  
507(b) OF THE BANKRUPTCY CODE AUTHORIZING  

DEBTORS IN POSSESSION TO INCUR POST-PETITION SECURED 
INDEBTEDNESS, GRANTING SECURITY INTERESTS AND PRIORITY CLAIMS, 
PROVIDING ADEQUATE PROTECTION AND GRANTING ADDITIONAL RELIEF  

 
Upon the Motion (the “Motion”)1 of 1141 Realty Owner, LLC and Flatironhotel 

Operations, LLC, debtors and debtors in possession (the “Debtors”), dated July 31, 2018, for an 

Order: (1) Authorizing the Debtor to incur post-petition secured indebtedness with DIP Lender 

Flatiron, LLC (“DIP Lender”); (2) Granting DIP Lender a senior valid, perfected and first 

priority security interest and lien, pursuant to 11 U.S.C. §§ 364(c) and (d), on, among other 

things, all of Debtors’ pre- and post-petition now existing and after acquired, assets, including 

but not limited to real property, accounts receivable, cash, accounts, inventory, machinery and 

equipment, and intangibles together with the proceeds and products thereof; (3) Authorizing the 

continued limited use of cash collateral; and (4) Modifying the automatic stay as to DIP Lender; 

the Court finds as follows: 

A. On July 31, 2018 (the “Petition Date”), the each of the Debtors filed a voluntary 

petition for relief pursuant to Chapter 11 of Title 11 of the United States Code (the “Bankruptcy 

Code”).   

                                                 
1 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion. 

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 21 of 69



2 
 

B. After the Petition Date, the Debtors seek to enter into a Debtor in Possession Loan 

Agreement (the “DIP Loan Agreement”).  Pursuant to the DIP Loan Agreement, DIP Lender will 

make loans, advances, and other financial accommodations to and for the benefit of the Debtors, 

secured by a first lien on and security interest in, substantially all of Debtors’ assets including but 

not limited to, all of Debtors’ existing and after acquired bank accounts, deposits and cash, 

wherever located, whether now existing or hereafter acquired, of the Debtors, and all proceeds 

(including the proceeds of any asset sales to third parties), products, rents, revenues and profits 

of any of the foregoing, and all causes of action of whatever kind or nature (except Avoidance 

Actions); 

C. The successful operation of the business of the Debtors and their ability to 

propose and consummate a rehabilitation of their businesses and reorganization of their financial 

affairs is dependent on its ability to obtain, among other things, the loans and advances proposed 

to be made by DIP Lender; 

D. The Debtors require, and are unable to obtain, the working capital and credit 

necessary to successfully maintain their ongoing operations absent entry of this Order; 

E. The DIP Lender financing proposed hereunder is in the best interest of the 

Debtors, their estates, creditors, and parties in interest; 

F. DIP Lender is willing to lend the Debtors funds upon the terms and conditions of 

the DIP Loan Agreement and this Order; 

G. The Debtors would suffer irreparable harm absent obtaining the financing 

contemplated herein;  
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H. The Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 

1334.  This matter is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue of the Debtors’ 

Chapter 11 case and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409; 

I. The statutory predicates for the relief sought in the Motion are §§ 105, 361, 362, 

363 and 364 of the Bankruptcy Code and Rules 4001 and 9014 of the Federal Rules of 

Bankruptcy Procedure (the “Rules”); 

J. It is in the best interest of the Debtors’ estates that they be allowed to obtain 

financing from DIP Lender (the “DIP Financing”) under the terms and conditions set forth in the 

DIP Loan Agreement, as such is necessary to permit the orderly administration of the Debtors’ 

estates; 

K. The DIP Financing is being extended by DIP Lender in good faith and DIP 

Lender is entitled to the protection of § 364(e) of the Bankruptcy Code; 

L. The Debtors are unable to obtain sufficient levels of unsecured credit allowable 

under § 503(b)(1) of the Bankruptcy Code as an administrative expense necessary to maintain 

and conduct their business; 

M. The Debtors are unable to obtain secured credit allowable only under § 364(c)(1) 

and (c)(2) of the Bankruptcy Code, except under the terms and conditions as provided in the DIP 

Loan Agreement and this Order;  

N. The proposed adequate protection to the Successor Pre-petition Lender described 

in the Motion is sufficient under the circumstances to satisfy the requirements of § 361 of the 

Bankruptcy Code;  

O. Due notice of the Motion has been given to all creditors, all those who filed 

Notices of Appearance prior to the date of service of the Motion, all relevant taxing authorities, 
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and the Office of the United States Trustee, pursuant to § 102 of the Bankruptcy Code, Rule 

4001(c) of the Rules and any and all applicable Local Bankruptcy Rules; and  

IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:  

1. The Motion is granted to the extent set forth herein.  The Debtors are hereby 

authorized to: (i) Obtain extensions of credit pursuant to the DIP Loan Agreement in accordance 

with and solely for the purposes set forth in the budget, a copy of which is annexed hereto as 

Exhibit 1 (the “Budget”), and subject to the terms set forth in this Order; (ii) Make disbursements 

in accordance with the Budget; (iii) Incur any and all liabilities and obligations under the DIP 

Loan Agreement. DIP Lender is authorized to make funds available to the Debtors in accordance 

with the DIP Loan Agreement, including, at DIP Lender’s sole discretion, to make funds 

available to the Debtors in excess of the budgeted amounts.  All obligations owed by the Debtors 

to DIP Lender shall be due and payable, and shall be paid, by the Debtors in accordance with the 

requirements of this Order and the DIP Loan Agreement. 

2. Except as specifically and expressly modified herein, DIP Lender’s post-petition 

advances, loans, rights, and remedies, and the Debtors’ obligations, consents, and requirements 

shall be governed in all respects by the terms and conditions of the DIP Loan Agreement, which 

is deemed incorporated herein, and which shall be in full force and effect with respect to the DIP 

Financing provided by DIP Lender.  The DIP Loan Agreement shall constitute valid, binding, 

and enforceable obligations of the Debtors in accordance with its terms.  The Debtors are 

authorized to do and perform all acts, to make, execute, and deliver any and all agreements, 

assignments, instruments and documents and to pay all filing fees and recording fees to give 

effect to any of the terms and conditions of the DIP Loan Agreement.  To the extent necessary, 

each officer of the Debtors and such other individuals as may be so authorized by the Debtors, 

are hereby authorized to execute and deliver each document necessary with respect to the DIP 
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Financing, such execution and delivery to be conclusive of their respective authority to act in the 

name of, and on behalf of the Debtors.  

3. The Debtors are authorized to enter into and perform in accordance with the DIP 

Loan Agreement and this Order, and to borrow money on a first priority secured basis from DIP 

Lender from time to time on a interim basis under the DIP Loan Agreement, in an amount no 

greater than $450,000.00 and as may be determined pursuant to the DIP Loan Agreement, and 

hereby grants to DIP Lender a security interest as provided for in the DIP Loan Agreement and 

this Order, to be used by the Debtors strictly in accordance with the Budget.  

4. Subject to the Carve Out, as defined below, to secure the DIP Financing, DIP 

Lender is hereby granted, pursuant to sections 364(c)(2), 364(c)(3), and 364(d)(1), and subject to 

the terms and conditions of the DIP Loan Agreement, valid, enforceable and fully perfected, first 

priority priming liens on and senior security interests in all of the real property, personal 

property, assets or interests in property or assets of the Debtors, of any kind or nature 

whatsoever, real or personal, now existing or hereafter acquired or created, and all cash and non-

cash proceeds, rents, products and profits of any collateral described above (collectively, the 

“DIP Lender Collateral”). 

5. This Order shall be sufficient evidence of DIP Lender’s perfected post-petition 

liens and security interests in and to DIP Lender Collateral and shall be binding, enforceable and 

perfected upon the entry of this Order.  The Debtors are authorized and directed to execute such 

documents including, without limitation, Uniform Commercial Code financing statements and to 

pay such costs and expenses as may be reasonably required to perfect DIP Lender’s security 

interests in the DIP Lender Collateral as provided herein; DIP Lender is authorized (but not 
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required) to file and record financing statements with respect to such security interests and liens, 

all such financing statements being deemed to have been filed or recorded on the Petition Date. 

6. The provisions of this Order shall inure to the benefit of DIP Lender and shall be 

binding upon the Debtors and their respective successors and assigns (including any trustee or 

other fiduciary herein appointed as a legal representative of the Debtors in this Chapter 11 case 

or in any succeeding case under Chapter 7 or otherwise with respect to the property of the 

Debtors’ estates). 

7. Subject to the Carve Out as defined below, DIP Lender is also hereby granted an 

allowed super priority administrative claim as provided in § 507(b) of the Bankruptcy Code 

against the Debtors’ estates, which shall have priority in payment over any other indebtedness 

and/or obligations now in existence or incurred hereafter by the Debtors and over all 

administrative expenses or charges against property arising in the Debtors’ Chapter 11 cases or 

any superseding Chapter 7 cases, including without limitation those specified in §§ 105, 326, 

328, 330, 331, 503(b), 507(a), 507(b), 1113 or 1114 of the Bankruptcy Code.  

8. No payments and transfers of property of the estate to DIP Lender as provided, 

permitted, and/or required under the DIP Loan Agreement and this Order shall be avoidable or 

recoverable from DIP Lender.  The application of the proceeds of the DIP Lender Collateral shall 

be in accordance with the DIP Loan Agreement and this Order. 

9. DIP Lender is hereby authorized to charge and as applicable, continue to charge, 

the Debtors’ loan account for all interest, administrative and other reasonable fees, transaction 

costs, legal fees, and expenses with respect to the DIP Financing, and any and all other expenses 

as provided in the DIP Loan Agreement, as well as such reasonable costs, expenses and fees 

relating to any mortgages, collateral securitization, or guarantees required by DIP Lender in 
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order to provide the DIP Financing.  In the event that DIP Lender seeks reimbursement of fees 

and expenses of its counsel (“Counsel”), Counsel’s invoices with detailed time and expense 

records shall be sent to the Debtors, any official committee of unsecured creditors (the 

“Committee”), and the United States Trustee.  In the event that no objection is received by DIP 

Lender within fourteen (14) days of transmission of such invoices, Counsel’s fees and expenses 

may be paid without further Court order. 

10. The Debtors shall provide DIP Lender with such written reports as reasonably 

requested by DIP Lender, and contemporaneously deliver copies of such reports to the 

Committee.  In addition, the Debtor shall provide DIP Lender and the Committee with: 

(i) Weekly borrowing base and collateral reports; (ii)  Weekly accounts receivable aging report; 

and (iii) Rolling thirteen (13) week cash flow forecasts.  All reports must be in a format 

acceptable to DIP Lender and shall be received by DIP Lender no later than Wednesday of each 

week.  All written reports of the Debtors to DIP Lender shall be certified by an authorized 

representative of the Debtors acceptable to DIP Lender to be accurate to the best of such officer’s 

knowledge, information and belief.   

11. Each of the following shall constitute an “Event of Default” for purposes of this 

Order: 

(a) The Court enters an order authorizing the sale of all or substantially all 
assets of the Debtors that does not provide for the payment in full to DIP 
Lender of its claims, in cash, upon the closing of the sale, unless otherwise 
agreed by DIP Lender in its sole and absolute discretion; 
 

(b) The Court enters an order granting relief from the automatic stay with 
respect to assets of the Debtors’ estates to any third party if the affected 
assets of the Debtors total more than $250,000; 
 

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 27 of 69



8 
 

(c) The Debtors cease operations of their present business as such existed on 
the Petition Date or take any material action for the purpose of effecting 
the foregoing without the prior written consent of DIP Lender; 
 

(d) Either or both of the Debtors’ bankruptcy cases are either dismissed or 
converted to Chapter 7 cases, pursuant to an order of the Court, the effect 
of which has not been stayed; 
 

(e) A Chapter 11 trustee, an examiner, or any other responsible person or 
officer of the Court with similar powers is appointed by order of the Court, 
the effect of which has not been stayed; 
 

(f) A change in the Debtors’ ownership or management occurs, in a manner 
that is not reasonably acceptable to DIP Lender; 
 

(g) This Order is reversed, vacated, stayed, amended, supplemented or 
otherwise modified in a manner which shall, in the sole opinion of DIP 
Lender; (i) materially and adversely affect the rights of DIP Lender 
hereunder, or (ii) materially and adversely affect the priority of any or all 
of DIP Lender’s claims and/or the liens granted herein; 
 

(h) The occurrence, subsequent to the Petition Date, of an Event of Default 
under the DIP Loan Agreement. In the event of any inconsistency between 
the Events of Default of this Interim Order and the DIP Loan Agreement, 
the provisions of this Interim Order shall govern;  
 

(i) The Debtor expends any funds or monies for any purpose other than those 
set forth on the Budget within a variance of up to ten percent (10%) with 
respect to any one line item of the Budget, provided that the overall 
weekly disbursements do not exceed one hundred ten percent (110%) of 
the budgeted expenses of the Debtors, but any accrued expenses of the 
professionals retained by the Debtors or the Committee in excess of the 
budgeted amounts shall not, in and of itself, be an Event of Default; 
 

(j) The occurrence of a material adverse change, including without limitation 
any such occurrence resulting from the entry of any order of the Court, or 
otherwise in each case as determined by DIP Lender in: (1) the condition 
(financial or otherwise), operations, assets, business or business prospects 
of the Debtors; (2) the Debtors’ ability to repay DIP Lender; and/or (3) the 
value of the DIP Lender Collateral; 
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(k) Any material and/or intentional misrepresentation by the Debtors in any 
financial reporting or certifications to be provided by the Debtors to DIP 
Lender; 
 

(l) The Debtors’ non-compliance with or default under any of the terms and 
provisions of this Order or the DIP Loan Agreement; provided, however, 
that said non-compliance or default shall not be deemed an Event of 
Default if curable and cured by the Debtors within seven (7) days after 
notice of such non-compliance or default is given to the Debtors by DIP 
Lender; and 
 

(m) The Court enters an order authorizing the Debtors to obtain credit or the 
incur indebtedness secured by a lien or security interest which is equal or 
senior to the liens or security interests held by DIP Lender, or which is 
entitled to priority administrative status which is equal to or superior to 
that granted to DIP Lender herein, unless, (i) DIP Lender shall have given 
its prior written consent thereto, (ii) such order determines that DIP 
Lender is adequately protected; or (iii) such Order requires that there shall 
first be indefeasibly paid in full to DIP Lender all debts and obligations of 
the Debtors which arise or result from the DIP Loan Agreement and the 
obligations, loans, credit, security interests and liens authorized herein 
 

12. Upon the occurrence of an Event of Default and five (5) day’s written notice 

thereof by DIP Lender to the Debtors’ counsel, the Committee’s counsel, and the Office of the 

U.S. Trustee (which notice may be given by facsimile or e-mail transmission) (the “Default 

Notice”), or upon the occurrence of the maturity date set forth in the DIP Loan Agreement, the 

Debtors’ right to borrow under the DIP Loan Agreement shall terminate and DIP Lender shall 

have no obligation to make any further DIP Financing. 

13. With respect to an Event of Default as to which a Default Notice has been given, 

the Debtors, the Committee, and/or the U.S. Trustee shall have seven (7) days from the receipt of 

the Default Notice (the “Remedy Notice Period”) to obtain an order of the Court on notice to 
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DIP Lender enjoining or restraining DIP Lender from exercising rights and remedies based upon 

the Event of Default specified in the Default Notice (the “Restraint on Remedies”). 

14. With respect to an Event of Default as to which a Default Notice has been given: 

(i) Immediately upon expiration of the Remedy Notice Period, unless a Restraint on Remedies 

has timely been obtained from the Court, or (ii) Immediately upon the occurrence of the maturity 

date set forth in the DIP Loan Agreement, the Debtors’ right to borrow shall terminate pursuant 

to this Order, the Budget shall cease, and the obligations due DIP Lender shall be immediately 

due and payable.  Immediately upon the expiration of the Remedy Notice Period, unless a 

Restraint on Remedies has been timely obtained from the Court, DIP Lender, upon filing with 

the Court a notice of the expiration of the Remedy Notice Period, shall have the right, free of the 

restrictions of § 362 or under any other section of the Bankruptcy Code, to exercise all of its 

contractual, legal and equitable rights and remedies as to all or such part of the DIP Lender 

Collateral as DIP Lender shall elect.   

15. The automatic stay provided by § 362 of the Bankruptcy Code shall be and is 

hereby vacated and terminated to the extent necessary as to DIP Lender with respect to the 

creation, perfection and implementation of DIP Lender’s post-petition liens and security interests 

in the DIP Lender Collateral. 

16. The provisions of this Order and any action pursuant thereto shall be and remain 

in effect unimpaired and shall survive entry of any order which may be entered confirming a 

Plan of Reorganization of the Debtors or converting this case from Chapter 11 to Chapter 7 and 

the terms and provisions of this Order, as well as the priorities, liens and security interests 

created hereunder, shall continue in this or any other superseding case under the Code, and such 
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liens and security interests shall maintain that priority as provided for in this Order until satisfied 

and discharged in full. 

17. The term “Carve Out” means: (i) Quarterly fees, and interest thereon, of the 

United States Trustee and other fees due the United States Bankruptcy Court pursuant to 28 

U.S.C. § 1930 and 31 U.S.C. § 3717, and any fees due to the Clerk of the Court; (ii) Allowed 

fees and expenses of the professionals retained by the Debtors and the Committee, in excess of 

the retainers paid by the Debtors, pursuant to Bankruptcy Court order, in an aggregate amount 

not to exceed the sum of the dollar amount of such fees and expenses to the extent (a) incurred 

prior to the expiration of the Remedy Notice Period for an Event of Default and remaining 

unpaid, and/or (b) previously or subsequently allowed by Court Order, and at all times and in 

both cases, limited in amount to the aggregate amounts specifically provided for in the Budget 

for each professional, regardless of the date on which such amounts appear in the Budget, and (c) 

fees and expenses of such professionals incurred  subsequent to the expiration of the Remedy 

Notice Period for an Event of Default not to exceed the amount of $20,000 in the aggregate; and 

(iii) any costs and fees of a Chapter 7 Trustee, should one be appointed, however, not to exceed 

the amount of $25,000.  Any amount of the Carve Out paid or otherwise funded by DIP Lender 

shall be treated as advances under the DIP Financing.   

18. Unless DIP Lender is paid in full on the effective date of a confirmed plan of 

reorganization, or DIP Lender expressly consents in writing, no plan of reorganization shall be 

proposed by the Debtors or the Committee in this case that shall impair, affect, amend or 

otherwise modify the rights of DIP Lender under this Order or DIP Loan Agreement. 

19. This Order has been negotiated in good faith and at arm’s length between the 

Debtors and DIP Lender, and any credit extended and loans made to the Debtors pursuant to this 
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Order shall be deemed to be extended in good faith as that term is used in § 364(e) of the 

Bankruptcy Code. 

20. No rights are created under this Order for the benefit of any creditor of the 

Debtors, any other party in interest in the Debtors’ bankruptcy case, or any other persons or 

entities, or any direct, indirect or incidental beneficiaries thereof. 

21. The terms and conditions of this Order shall be: (a) immediately enforceable 

notwithstanding Rule 6004(h) of the Rules; and (b) not be stayed absent (1) an application by a 

party in interest for such stay conforming with Rule 8007 of the Rules, and (2) a hearing upon 

notice to the Debtors and DIP Lender. 

22. To the extent that any of the provisions of this Order shall conflict with any of the 

provisions of the DIP Loan Agreement, this Order is deemed to control and shall supersede the 

conflicting provision(s).  To the extent that any of the provisions of this Order shall conflict with 

any order of the Court authorizing the Debtors to continue the use of pre-petition bank accounts, 

cash management systems and/or business forms, or any similar orders, then this Order is 

deemed to control and supersede the conflicting provision(s) in said orders. 

23. DIP Lender and the Debtors may amend, modify or supplement any of the 

provisions of the DIP Loan Agreement (collectively, a “Modification”) without further order of 

the Court, provided that: (a) Such Modification is not material; (b) Notice of such Modification 

is filed with the Court and given to Committee counsel and the U.S. Trustee, reasonably prior to 

the proposed effective date thereof, except that filing with the Court shall not be required with 

respect to any Modification that in addition to being non-material is also technical and/or 

ministerial; and (c) the Committee does not oppose such Modification within three (3) business 

days of such Notice.  The foregoing provisions shall not apply to any forbearance or waiver by 

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 32 of 69



13 
 

DIP Lender with respect to any Event(s) of Default which may have occurred (and the foregoing 

provisions shall not limit or impair DIP Lender’s absolute discretion to agree to such forbearance 

or waiver), provided that such forbearance or waiver is not itself conditioned upon the Debtors’ 

agreeing to any Modification that is material. 

24. The Debtors’ authorization to obtain DIP Financing pursuant to this Order, shall 

be in effect for the period commencing with the Petition Date through and including the maturity 

date set forth in the DIP Loan Agreement (the “Expiration Date”).  The Debtors, DIP Lender, 

and the Committee may amend or provide for new Budgets and extend the Expiration Date, 

without the need for further Court approval, provided that any amended Budget and notice of any 

extension of the Expiration Date is filed with the Court. 

25. As adequate protection for the priming of the Successor Pre-Petition Lender’s 

liens, the Debtors are hereby authorized to make the Adequate Protection Payments. In addition, 

the Successor Pre-Petition Lender may release the Lockbox Funds and apply them to the 

obligations of Owner under the Pre-Petition Loan Agreement, provided it provides the Debtors 

an accounting of receipts and disbursement thereof.  

26. The hearing (the “Final Hearing”) to consider entry of a final order granting the 

relief requested in the Motion (the “Final Order”) is scheduled for August __, 2018 at __:00 _.m. 

before the Honorable _____________, United States Bankruptcy Judge, on the ____ floor, in 

Courtroom _________, at the United States Bankruptcy Court for the Southern District of New 

York. On or before July __, 2018, the Debtors shall serve, by United States mail, first-class 

postage prepaid, notice of the entry of this Interim Order and of the Final Hearing (the “Final 

Hearing Notice”), together with copies of this Interim Order and the Motion, on: (a) the parties 

having been given notice of the Interim Hearing; (b) any party which has filed prior to such date 
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a request for notices with this Court; (c) counsel for any Creditors’ Committee, if appointed by 

such date; and (d) any other party to whom notice is required to be given pursuant to Bankruptcy 

Rules 2002 and 4001 and the Local Bankruptcy Rules. The Final Hearing Notice shall state that 

any party in interest objecting to the entry of the proposed Final Order must file written 

objections with the Clerk of the Court on or before August __, 2018 at 4:00 p.m. (Eastern Time) 

and must serve such objections so that they are received on or before such date by: (i) counsel to 

the Debtors, Attn: Joseph C. Corneau, Esq., Klestadt Winters Jureller Southard & Stevens, LLP, 

200 West 41st Street, 17th Floor, New York, NY  10036; (ii) counsel to any Creditors’ 

Committee, if appointed by such date; (iii) counsel to the DIP Lender, Attn: Kenneth P. 

Silverman, Esq., SilvermanAcampora LLP, 100 Jericho Quadrangle, Suite 300, Jericho, New 

York 11753; and (v); the Office of the United States Trustee for the Southern District of New 

York, Attn: Susan Arbeit, Esq., U.S. Federal Office Building, 201 Varick Street, Room 1006, 

New York, New York 10014. 

Dated:  New York, New York 
 July __, 2018 
 

      
United States Bankruptcy Judge 
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1141 Realty Owner LLC And Flatironhotel Operations LLC WEEKLY CASH-FLOW FORECAST
Weekly Cash-Flow Projections CONSOLIDATED

DRAFT FOR DISCUSSION

All figures in U.S. dollars ME ME ME
Total 

Post-Petition
Week number 1 2 3 4 5 6 7 8 9 10 11 12 13

Week-ending date 8/3 8/10 8/17 8/24 8/31 9/7 9/14 9/21 9/28 10/5 10/12 10/19 10/26
Pre/Post-petition week Post Post Post Post Post Post Post Post Post Post Post Post Post 10/26

Cash revenue
Rooms Revenue 30,275                  30,275                30,275                30,275                30,275                48,363                48,363                48,363                48,363                46,606                46,606                46,606                46,606                531,252                
Miscellaneous Income 3,481                    3,481                  3,481                  3,481                  3,481                  4,473                  4,473                  4,473                  4,473                  4,534                  4,534                  4,534                  4,534                  53,431                  
Sales-tax collections 5,744                    5,744                  5,744                  5,744                  5,744                  9,080                  9,080                  9,080                  9,080                  8,770                  8,770                  8,770                  8,770                  100,121                

TOTAL CASH REVENUE 39,501                39,501              39,501              39,501              39,501              61,915              61,915              61,915              61,915              59,910              59,910              59,910              59,910              684,803              

Beginning operating cash balance -                     25,000              25,000              25,000              25,000              236,462            51,646              63,391              25,000              25,000              25,000              32,553              25,000              -                     

Collections
Rooms Receipts 38,195                  30,275                32,084                32,084                32,084                32,084                48,187                48,187                48,187                48,187                44,957                44,957                44,957                524,426                
Miscellaneous Income 4,093                    3,481                  3,481                  3,481                  3,481                  3,481                  4,473                  4,473                  4,473                  4,473                  4,534                  4,534                  4,534                  52,990                  
Sales-tax collections 5,744                    5,744                  5,744                  5,744                  5,744                  9,080                  9,080                  9,080                  9,080                  8,770                  8,770                  8,770                  8,770                  100,121                

Restrcited Cash (48,033)                (39,501)              (41,309)              (41,309)              (41,309)              -                     -                     -                     -                     -                     -                     -                     -                     (211,462)              

Total collections -                     -                   -                   -                   -                   44,645              61,739              61,739              61,739              61,429              58,261              58,261              58,261              466,075              

Operating disbursements

Payroll and payroll taxes (14,479)                 (14,779)               (14,829)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (193,286)              
Supplies and services (2,143)                   (1,210)                 (1,193)                 (1,171)                 (1,171)                 (4,170)                 (4,170)                 (4,309)                 (4,309)                 (2,812)                 (2,812)                 (2,747)                 (2,721)                 (34,940)                
Equipment Leases/Rentals -                       -                      -                      (1,049)                 -                      -                      -                      (1,049)                 -                      -                      -                      (1,049)                 -                      (3,146)                  
Equipment and building repair (11,000)                 -                      (6,000)                 -                      (19,895)               -                      -                      -                      (12,043)               -                      -                      -                      (15,101)               (64,038)                
Utilities and related -                       -                      -                      -                      (20,692)               -                      -                      (2,384)                 (20,173)               -                      -                      (2,384)                 (24,826)               (70,459)                
Advertising, marketing and promotions (4,577)                   (4,577)                 (4,514)                 (4,429)                 (4,429)                 (4,330)                 (4,330)                 (4,474)                 (4,474)                 (5,397)                 (5,397)                 (5,272)                 (5,223)                 (61,420)                
Outside services (5,055)                   (4,985)                 (7,892)                 (4,892)                 (5,985)                 (5,985)                 (6,184)                 (6,184)                 (6,091)                 (12,181)               (5,950)                 (5,894)                 (6,398)                 (83,676)                
Third-party commissions (1,180)                   (1,180)                 (1,164)                 (1,142)                 (1,142)                 (740)                    (740)                    (765)                    (765)                    (2,676)                 (2,676)                 (2,614)                 (2,589)                 (19,372)                
Insurances -                       -                      -                      -                      (193)                    -                      -                      -                      (193)                    -                      -                      -                      (193)                    (580)                     
Sales- and use-tax remittances (29,515)                 -                      -                      -                      -                      (31,743)               -                      -                      -                      (25,440)               -                      -                      -                      (86,697)                
Real- and personal-property taxes -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      (172,005)             -                      (172,005)              
Bank and credit-card fees (1,251)                   (1,251)                 (2,906)                 (1,251)                 (1,251)                 (1,794)                 (3,410)                 (1,794)                 (1,794)                 (1,741)                 (3,298)                 (1,741)                 (1,741)                 (25,226)                
All other operating disbursements (5,149)                   (5,149)                 (5,147)                 (5,145)                 (5,145)                 (6,240)                 (6,240)                 (6,281)                 (6,281)                 (5,655)                 (5,655)                 (5,640)                 (5,634)                 (73,360)                

Total operating disbursements (74,349)               (33,131)             (43,644)             (33,998)             (74,823)             (69,922)             (39,994)             (42,160)             (71,043)             (70,822)             (40,708)             (214,266)           (79,346)             (888,206)            

OPERATING CASH FLOW (74,349)               (33,131)             (43,644)             (33,998)             (74,823)             (25,277)             21,745              19,579              (9,304)               (9,392)               17,553              (156,005)           (21,085)             (422,131)            

Non-operating disbursements

Default Interest, pre-petition debt (149,539)               -                      -                      -                      -                      (149,539)             -                      -                      -                      (149,539)             -                      -                      -                      (448,618)              
Principal, pre-petition debt -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       
Fees, pre-petition debt -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       
All other (sources) / uses -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       

Total non-operating disbursements (149,539)             -                   -                   -                   -                   (149,539)           -                   -                   -                   (149,539)           -                   -                   -                   (448,618)            

Restructuring-related disbursements

DIP loan interest, new money -                           -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                       
Professional fees, ordinary course -                           -                         -                         -                         -                         -                         -                         (16,501)               -                         -                         -                         (14,902)               -                         (31,403)                
Klestadt Winters Jureller Southard & Stevens, LLP -                           -                         -                         -                         -                         -                         -                         (54,793)               -                         -                         -                         (52,601)               -                         (107,395)              
CR3 Partners, LLC -                           -                         -                         -                         -                         -                         -                         (127,846)             -                         -                         -                         (64,398)               -                         (192,243)              
SilvermanAcampora LLP -                           -                         -                         -                         -                         -                         -                         (26,462)               -                         -                         -                         (21,170)               -                         (47,632)                
Omni Management Group -                           -                         -                         -                         -                         -                         -                         (8,364)                 -                         -                         -                         (6,691)                 -                         (15,055)                
Vendor deposits -                           -                         (12,317)               -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         (12,317)                
Critical-vendor payments (47,283)                 (11,851)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (169,134)              
503(b)(9) claims -                           -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                       
Other priority claims -                           -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                       
All other (sources) / uses -                           -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                       

Total restructuring-related disbursements (47,283)               (11,851)             (22,317)             (10,000)             (10,000)             (10,000)             (10,000)             (243,966)           (10,000)             (10,000)             (10,000)             (169,762)           (10,000)             (575,179)            

Total disbursements (271,171)             (44,982)             (65,962)             (43,998)             (84,823)             (229,461)           (49,994)             (286,126)           (81,043)             (230,361)           (50,708)             (384,028)           (89,346)             (1,912,004)          

NET CASH FLOW (271,171)             (44,982)             (65,962)             (43,998)             (84,823)             (184,816)           11,745              (224,387)           (19,304)             (168,932)           7,553                (325,767)           (31,085)             (1,445,928)          

Cumulative Net Cash Flow (271,171)              (316,153)            (382,115)            (426,113)            (510,936)            (695,752)            (684,007)            (908,394)            (927,698)            (1,096,629)          (1,089,076)          (1,414,844)          (1,445,928)          

13 weeks ending

 Confidential 7/31/2018 Page 1
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1141 Realty Owner LLC And Flatironhotel Operations LLC WEEKLY CASH-FLOW FORECAST
Weekly Cash-Flow Projections CONSOLIDATED

DRAFT FOR DISCUSSION

All figures in U.S. dollars ME ME ME
Total 

Post-Petition
Week number 1 2 3 4 5 6 7 8 9 10 11 12 13

Week-ending date 8/3 8/10 8/17 8/24 8/31 9/7 9/14 9/21 9/28 10/5 10/12 10/19 10/26
Pre/Post-petition week Post Post Post Post Post Post Post Post Post Post Post Post Post 10/26

13 weeks ending

DIP loan, new money
Period Interim Interim Interim Interim Interim Final Final Final Final Final Final Final Final Final
Beginning balance -                       296,171              341,746              408,335              453,010              538,545              539,322              540,099              726,872              747,096              916,962              918,027              1,237,306            -                     

Add: Advances 296,171                44,982                65,962                43,998                84,823                -                      -                      185,996              19,304                168,932              -                      318,214              31,085                1,259,466             
Add: Interest, PIK -                       593                     627                     678                     712                     777                     777                     777                     920                     935                     1,065                  1,065                  1,310                  10,234                  

Subtract: Repayments -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       
Subtract: Interest Payment -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       

Ending balance, line of credit balance 296,171$               341,746$             408,335$             453,010$             538,545$             539,322$             540,099$             726,872$             747,096$             916,962$             918,027$             1,237,306$          1,269,701$           1,269,701$            

ENDING OPERATING CASH BALANCE 25,000$                 25,000$               25,000$               25,000$               25,000$               51,646$               63,391$               25,000$               25,000$               25,000$               32,553$               25,000$               25,000$               25,000$                

Working-capital balances Change
Accounts receivable 37,281                  37,281                35,472                33,663                31,855                49,125                49,300                49,476                49,652                48,132                49,781                51,430                53,079                15,798                  
Inventory 11,322                  11,322                11,322                11,322                11,322                11,322                11,322                11,322                11,322                11,322                11,322                11,322                16,322                5,000                   
Accounts Payable 2,751                    17,004                22,448                39,289                31,169                22,803                36,795                38,667                52,231                30,835                48,606                54,670                61,187                58,436                  
DIP loan, new money 296,171                341,746              408,335              453,010              538,545              539,322              540,099              726,872              747,096              916,962              918,027              1,237,306            1,269,701            973,529                
Restricted Cash Balance 48,033                  87,534                128,843              170,153              211,462              -                      -                      -                      -                      -                      -                      -                      -                      (48,033)                
Professional fees, accrued and unpaid (51,170)                 (1,819)                 45,288                87,345                130,411              170,114              209,817              32,055                71,758                109,337              146,917              39,637                77,217                128,386                
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------x 
In re: 
 
1141 REALTY OWNER, LLC, et al., 
 
     Debtors. 
-------------------------------------------------------x 
 

 
 
 
Chapter 11 
 
Case No.  
 
(Joint Administration Pending) 

 
FINAL ORDER PURSUANT  

TO SECTIONS 361, 363, 364(c), 364(d), 503, AND  
507(b) OF THE BANKRUPTCY CODE AUTHORIZING  

DEBTORS IN POSSESSION TO INCUR POST-PETITION SECURED 
INDEBTEDNESS, GRANTING SECURITY INTERESTS AND PRIORITY CLAIMS, 
PROVIDING ADEQUATE PROTECTION AND GRANTING ADDITIONAL RELIEF  

 
Upon the Motion (the “Motion”)1 of 1141 Realty Owner, LLC and Flatironhotel 

Operations, LLC, debtors and debtors in possession (the “Debtors”), dated July 31, 2018, for an 

Order: (1) Authorizing the Debtor to incur post-petition secured indebtedness with DIP Lender 

Flatiron, LLC (“DIP Lender”); (2) Granting DIP Lender a senior valid, perfected and first 

priority security interest and lien, pursuant to 11 U.S.C. §§ 364(c) and (d), on, among other 

things, all of Debtors’ pre- and post-petition now existing and after acquired, assets, including 

but not limited to real property, accounts receivable, cash, accounts, inventory, machinery and 

equipment, and intangibles together with the proceeds and products thereof; (3) Authorizing the 

continued limited use of cash collateral; and (4) Modifying the automatic stay as to DIP Lender; 

the Court finds as follows: 

A. On July 31, 2018 (the “Petition Date”), the each of the Debtors filed a voluntary 

petition for relief pursuant to Chapter 11 of Title 11 of the United States Code (the “Bankruptcy 

Code”).   

                                                 
1 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion. 

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 39 of 69



2 
 

B. After the Petition Date, the Debtors seek to enter into a Debtor in Possession Loan 

Agreement (the “DIP Loan Agreement”).  Pursuant to the DIP Loan Agreement, DIP Lender will 

make loans, advances, and other financial accommodations to and for the benefit of the Debtors, 

secured by a first lien on and security interest in, substantially all of Debtors’ assets including but 

not limited to, all of Debtors’ existing and after acquired bank accounts, deposits and cash, 

wherever located, whether now existing or hereafter acquired, of the Debtors, and all proceeds 

(including the proceeds of any asset sales to third parties), products, rents, revenues and profits 

of any of the foregoing, and all causes of action of whatever kind or nature (except Avoidance 

Actions); 

C. The successful operation of the business of the Debtors and their ability to 

propose and consummate a rehabilitation of their businesses and reorganization of their financial 

affairs is dependent on its ability to obtain, among other things, the loans and advances proposed 

to be made by DIP Lender; 

D. The Debtors require, and are unable to obtain, the working capital and credit 

necessary to successfully maintain their ongoing operations absent entry of this Order; 

E. The DIP Lender financing proposed hereunder is in the best interest of the 

Debtors, their estates, creditors, and parties in interest; 

F. DIP Lender is willing to lend the Debtors funds upon the terms and conditions of 

the DIP Loan Agreement and this Order; 

G. The Debtors would suffer irreparable harm absent obtaining the financing 

contemplated herein;  
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H. The Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 

1334.  This matter is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue of the Debtors’ 

Chapter 11 case and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409; 

I. The statutory predicates for the relief sought in the Motion are §§ 105, 361, 362, 

363 and 364 of the Bankruptcy Code and Rules 4001 and 9014 of the Federal Rules of 

Bankruptcy Procedure (the “Rules”); 

J. It is in the best interest of the Debtors’ estates that they be allowed to obtain 

financing from DIP Lender (the “DIP Financing”) under the terms and conditions set forth in the 

DIP Loan Agreement, as such is necessary to permit the orderly administration of the Debtors’ 

estates; 

K. The DIP Financing is being extended by DIP Lender in good faith and DIP 

Lender is entitled to the protection of § 364(e) of the Bankruptcy Code; 

L. The Debtors are unable to obtain sufficient levels of unsecured credit allowable 

under § 503(b)(1) of the Bankruptcy Code as an administrative expense necessary to maintain 

and conduct their business; 

M. The Debtors are unable to obtain secured credit allowable only under § 364(c)(1) 

and (c)(2) of the Bankruptcy Code, except under the terms and conditions as provided in the DIP 

Loan Agreement and this Order;  

N. The proposed adequate protection to the Successor Pre-petition Lender described 

in the Motion is sufficient under the circumstances to satisfy the requirements of § 361 of the 

Bankruptcy Code; 

O. Due notice of the Motion has been given to all creditors, all those who filed 

Notices of Appearance prior to the date of service of the Motion, all relevant taxing authorities, 

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 41 of 69



4 
 

and the Office of the United States Trustee, pursuant to § 102 of the Bankruptcy Code, Rule 

4001(c) of the Rules and any and all applicable Local Bankruptcy Rules; and  

IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:  

1. The Motion is granted to the extent set forth herein.  The Debtors are hereby 

authorized to: (i) Obtain extensions of credit pursuant to the DIP Loan Agreement in accordance 

with and solely for the purposes set forth in the budget, a copy of which is annexed hereto as 

Exhibit 1 (the “Budget”), and subject to the terms set forth in this Order; (ii) Make disbursements 

in accordance with the Budget; (iii) Incur any and all liabilities and obligations under the DIP 

Loan Agreement. DIP Lender is authorized to make funds available to the Debtors in accordance 

with the DIP Loan Agreement, including, at DIP Lender’s sole discretion, to make funds 

available to the Debtors in excess of the budgeted amounts.  All obligations owed by the Debtors 

to DIP Lender shall be due and payable, and shall be paid, by the Debtors in accordance with the 

requirements of this Order and the DIP Loan Agreement. 

2. Except as specifically and expressly modified herein, DIP Lender’s post-petition 

advances, loans, rights, and remedies, and the Debtors’ obligations, consents, and requirements 

shall be governed in all respects by the terms and conditions of the DIP Loan Agreement, which 

is deemed incorporated herein, and which shall be in full force and effect with respect to the DIP 

Financing provided by DIP Lender.  The DIP Loan Agreement shall constitute valid, binding, 

and enforceable obligations of the Debtors in accordance with its terms.  The Debtors are 

authorized to do and perform all acts, to make, execute, and deliver any and all agreements, 

assignments, instruments and documents and to pay all filing fees and recording fees to give 

effect to any of the terms and conditions of the DIP Loan Agreement.  To the extent necessary, 

each officer of the Debtors and such other individuals as may be so authorized by the Debtors, 

are hereby authorized to execute and deliver each document necessary with respect to the DIP 
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Financing, such execution and delivery to be conclusive of their respective authority to act in the 

name of, and on behalf of the Debtors.  

3. The Debtors are authorized to enter into and perform in accordance with the DIP 

Loan Agreement and this Order, and to borrow money on a first priority secured basis from DIP 

Lender from time to time on a final basis under the DIP Loan Agreement, in an amount no 

greater than $2,500,000.00 and as may be determined pursuant to the DIP Loan Agreement, and 

hereby grants to DIP Lender a security interest as provided for in the DIP Loan Agreement and 

this Order, to be used by the Debtors strictly in accordance with the Budget.  

4. Subject to the Carve Out, as defined below, to secure the DIP Financing, DIP 

Lender is hereby granted, pursuant to sections 364(c)(2), 364(c)(3), and 364(d)(1), and subject to 

the terms and conditions of the DIP Loan Agreement, valid, enforceable and fully perfected, first 

priority priming liens on and senior security interests in all of the real property, personal 

property, assets or interests in property or assets of the Debtors, of any kind or nature 

whatsoever, real or personal, now existing or hereafter acquired or created, and all cash and non-

cash proceeds, rents, products and profits of any collateral described above (collectively, the 

“DIP Lender Collateral”). 

5. This Order shall be sufficient evidence of DIP Lender’s perfected post-petition 

liens and security interests in and to DIP Lender Collateral and shall be binding, enforceable and 

perfected upon the entry of this Order.  The Debtors are authorized and directed to execute such 

documents including, without limitation, Uniform Commercial Code financing statements and to 

pay such costs and expenses as may be reasonably required to perfect DIP Lender’s security 

interests in the DIP Lender Collateral as provided herein; DIP Lender is authorized (but not 
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required) to file and record financing statements with respect to such security interests and liens, 

all such financing statements being deemed to have been filed or recorded on the Petition Date. 

6. The provisions of this Order shall inure to the benefit of DIP Lender and shall be 

binding upon the Debtors and their respective successors and assigns (including any trustee or 

other fiduciary herein appointed as a legal representative of the Debtors in this Chapter 11 case 

or in any succeeding case under Chapter 7 or otherwise with respect to the property of the 

Debtors’ estates). 

7. Subject to the Carve Out as defined below, DIP Lender is also hereby granted an 

allowed super priority administrative claim as provided in § 507(b) of the Bankruptcy Code 

against the Debtors’ estates, which shall have priority in payment over any other indebtedness 

and/or obligations now in existence or incurred hereafter by the Debtors and over all 

administrative expenses or charges against property arising in the Debtors’ Chapter 11 cases or 

any superseding Chapter 7 cases, including without limitation those specified in §§ 105, 326, 

328, 330, 331, 503(b), 507(a), 507(b), 1113 or 1114 of the Bankruptcy Code.  

8. No payments and transfers of property of the estate to DIP Lender as provided, 

permitted, and/or required under the DIP Loan Agreement and this Order shall be avoidable or 

recoverable from DIP Lender.  The application of the proceeds of the DIP Lender Collateral shall 

be in accordance with the DIP Loan Agreement and this Order. 

9. DIP Lender is hereby authorized to charge and as applicable, continue to charge, 

the Debtors’ loan account for all interest, administrative and other reasonable fees, transaction 

costs, legal fees, and expenses with respect to the DIP Financing, and any and all other expenses 

as provided in the DIP Loan Agreement, as well as such reasonable costs, expenses and fees 

relating to any mortgages, collateral securitization, or guarantees required by DIP Lender in 
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order to provide the DIP Financing.  In the event that DIP Lender seeks reimbursement of fees 

and expenses of its counsel (“Counsel”), Counsel’s invoices with detailed time and expense 

records shall be sent to the Debtors, any official committee of unsecured creditors (the 

“Committee”), and the United States Trustee.  In the event that no objection is received by DIP 

Lender within fourteen (14) days of transmission of such invoices, Counsel’s fees and expenses 

may be paid without further Court order. 

10. The Debtors shall provide DIP Lender with such written reports as reasonably 

requested by DIP Lender, and contemporaneously deliver copies of such reports to the 

Committee.  In addition, the Debtor shall provide DIP Lender and the Committee with: 

(i) Weekly borrowing base and collateral reports; (ii)  Weekly accounts receivable aging report; 

and (iii) Rolling thirteen (13) week cash flow forecasts.  All reports must be in a format 

acceptable to DIP Lender and shall be received by DIP Lender no later than Wednesday of each 

week.  All written reports of the Debtors to DIP Lender shall be certified by an authorized 

representative of the Debtors acceptable to DIP Lender to be accurate to the best of such officer’s 

knowledge, information and belief.   

11. Each of the following shall constitute an “Event of Default” for purposes of this 

Order: 

(a) The Court enters an order authorizing the sale of all or substantially all 
assets of the Debtors that does not provide for the payment in full to DIP 
Lender of its claims, in cash, upon the closing of the sale, unless otherwise 
agreed by DIP Lender in its sole and absolute discretion; 
 

(b) The Court enters an order granting relief from the automatic stay with 
respect to assets of the Debtors’ estates to any third party if the affected 
assets of the Debtors total more than $250,000; 
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(c) The Debtors cease operations of their present business as such existed on 
the Petition Date or take any material action for the purpose of effecting 
the foregoing without the prior written consent of DIP Lender; 
 

(d) Either or both of the Debtors’ bankruptcy cases are either dismissed or 
converted to Chapter 7 cases, pursuant to an order of the Court, the effect 
of which has not been stayed; 
 

(e) A Chapter 11 trustee, an examiner, or any other responsible person or 
officer of the Court with similar powers is appointed by order of the Court, 
the effect of which has not been stayed; 
 

(f) A change in the Debtors’ ownership or management occurs, in a manner 
that is not reasonably acceptable to DIP Lender; 
 

(g) This Order is reversed, vacated, stayed, amended, supplemented or 
otherwise modified in a manner which shall, in the sole opinion of DIP 
Lender; (i) materially and adversely affect the rights of DIP Lender 
hereunder, or (ii) materially and adversely affect the priority of any or all 
of DIP Lender’s claims and/or the liens granted herein; 
 

(h) The occurrence, subsequent to the Petition Date, of an Event of Default 
under the DIP Loan Agreement. In the event of any inconsistency between 
the Events of Default of this Final Order and the DIP Loan Agreement, the 
provisions of this Final Order shall govern;  
 

(i) The Debtor expends any funds or monies for any purpose other than those 
set forth on the Budget within a variance of up to ten percent (10%) with 
respect to any one line item of the Budget, provided that the overall 
weekly disbursements do not exceed one hundred ten percent (110%) of 
the budgeted expenses of the Debtors, but any accrued expenses of the 
professionals retained by the Debtors or the Committee in excess of the 
budgeted amounts shall not, in and of itself, be an Event of Default; 
 

(j) The occurrence of a material adverse change, including without limitation 
any such occurrence resulting from the entry of any order of the Court, or 
otherwise in each case as determined by DIP Lender in: (1) the condition 
(financial or otherwise), operations, assets, business or business prospects 
of the Debtors; (2) the Debtors’ ability to repay DIP Lender; and/or (3) the 
value of the DIP Lender Collateral; 

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 46 of 69



9 
 

 

(k) Any material and/or intentional misrepresentation by the Debtors in any 
financial reporting or certifications to be provided by the Debtors to DIP 
Lender; 
 

(l) The Debtors’ non-compliance with or default under any of the terms and 
provisions of this Order or the DIP Loan Agreement; provided, however, 
that said non-compliance or default shall not be deemed an Event of 
Default if curable and cured by the Debtors within seven (7) days after 
notice of such non-compliance or default is given to the Debtors by DIP 
Lender; and 
 

(m) The Court enters an order authorizing the Debtors to obtain credit or the 
incur indebtedness secured by a lien or security interest which is equal or 
senior to the liens or security interests held by DIP Lender, or which is 
entitled to priority administrative status which is equal to or superior to 
that granted to DIP Lender herein, unless, (i) DIP Lender shall have given 
its prior written consent thereto, (ii) such order determines that DIP 
Lender is adequately protected; or (iii) such Order requires that there shall 
first be indefeasibly paid in full to DIP Lender all debts and obligations of 
the Debtors which arise or result from the DIP Loan Agreement and the 
obligations, loans, credit, security interests and liens authorized herein 
 

12. Upon the occurrence of an Event of Default and five (5) day’s written notice 

thereof by DIP Lender to the Debtors’ counsel, the Committee’s counsel, and the Office of the 

U.S. Trustee (which notice may be given by facsimile or e-mail transmission) (the “Default 

Notice”), or upon the occurrence of the maturity date set forth in the DIP Loan Agreement, the 

Debtors’ right to borrow under the DIP Loan Agreement shall terminate and DIP Lender shall 

have no obligation to make any further DIP Financing. 

13. With respect to an Event of Default as to which a Default Notice has been given, 

the Debtors, the Committee, and/or the U.S. Trustee shall have seven (7) days from the receipt of 

the Default Notice (the “Remedy Notice Period”) to obtain an order of the Court on notice to 
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DIP Lender enjoining or restraining DIP Lender from exercising rights and remedies based upon 

the Event of Default specified in the Default Notice (the “Restraint on Remedies”). 

14. With respect to an Event of Default as to which a Default Notice has been given: 

(i) Immediately upon expiration of the Remedy Notice Period, unless a Restraint on Remedies 

has timely been obtained from the Court, or (ii) Immediately upon the occurrence of the maturity 

date set forth in the DIP Loan Agreement, the Debtors’ right to borrow shall terminate pursuant 

to this Order, the Budget shall cease, and the obligations due DIP Lender shall be immediately 

due and payable.  Immediately upon the expiration of the Remedy Notice Period, unless a 

Restraint on Remedies has been timely obtained from the Court, DIP Lender, upon filing with 

the Court a notice of the expiration of the Remedy Notice Period, shall have the right, free of the 

restrictions of § 362 or under any other section of the Bankruptcy Code, to exercise all of its 

contractual, legal and equitable rights and remedies as to all or such part of the DIP Lender 

Collateral as DIP Lender shall elect.   

15. As consideration for DIP Lender providing DIP Financing and the Carve Out, as 

defined below, no expenses of administration of the Debtors’ Chapter 11 case or any future 

proceeding which may result from such case, including liquidation in this Chapter 11 case or 

other proceedings under the Bankruptcy Code, shall be charged against DIP Lender Collateral 

pursuant to § 506(c) of the Bankruptcy Code, other than the Carve Out, defined below, as 

applicable, without the prior written consent of DIP Lender and no such consent shall ever be 

implied from any other action, inaction or acquiescence by DIP Lender. 

16. The automatic stay provided by § 362 of the Bankruptcy Code shall be and is 

hereby vacated and terminated to the extent necessary as to DIP Lender with respect to the 
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creation, perfection and implementation of DIP Lender’s post-petition liens and security interests 

in the DIP Lender Collateral. 

17. The provisions of this Order and any action pursuant thereto shall be and remain 

in effect unimpaired and shall survive entry of any order which may be entered confirming a 

Plan of Reorganization of the Debtors or converting this case from Chapter 11 to Chapter 7 and 

the terms and provisions of this Order, as well as the priorities, liens and security interests 

created hereunder, shall continue in this or any other superseding case under the Code, and such 

liens and security interests shall maintain that priority as provided for in this Order until satisfied 

and discharged in full. 

18. The term “Carve Out” means: (i) Quarterly fees, and interest thereon, of the 

United States Trustee and other fees due the United States Bankruptcy Court pursuant to 28 

U.S.C. § 1930 and 31 U.S.C. § 3717, and any fees due to the Clerk of the Court; (ii) Allowed 

fees and expenses of the professionals retained by the Debtors and the Committee, in excess of 

the retainers paid by the Debtors, pursuant to Bankruptcy Court order, in an aggregate amount 

not to exceed the sum of the dollar amount of such fees and expenses to the extent (a) incurred 

prior to the expiration of the Remedy Notice Period for an Event of Default and remaining 

unpaid, and/or (b) previously or subsequently allowed by Court Order, and at all times and in 

both cases, limited in amount to the aggregate amounts specifically provided for in the Budget 

for each professional, regardless of the date on which such amounts appear in the Budget, and (c) 

fees and expenses of such professionals incurred  subsequent to the expiration of the Remedy 

Notice Period for an Event of Default not to exceed the amount of $20,000 in the aggregate; and 

(iii) any costs and fees of a Chapter 7 Trustee, should one be appointed, however, not to exceed 
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the amount of $50,000.  Any amount of the Carve Out paid or otherwise funded by DIP Lender 

shall be treated as advances under the DIP Financing.   

19. Unless DIP Lender is paid in full on the effective date of a confirmed plan of 

reorganization, or DIP Lender expressly consents in writing, no plan of reorganization shall be 

proposed by the Debtors or the Committee in this case that shall impair, affect, amend or 

otherwise modify the rights of DIP Lender under this Order or DIP Loan Agreement. 

20. This Order has been negotiated in good faith and at arm’s length between the 

Debtors and DIP Lender, and any credit extended and loans made to the Debtors pursuant to this 

Order shall be deemed to be extended in good faith as that term is used in § 364(e) of the 

Bankruptcy Code. 

21. No rights are created under this Order for the benefit of any creditor of the 

Debtors, any other party in interest in the Debtors’ bankruptcy case, or any other persons or 

entities, or any direct, indirect or incidental beneficiaries thereof. 

22. The terms and conditions of this Order shall be: (a) immediately enforceable 

notwithstanding Rule 6004(h) of the Rules; and (b) not be stayed absent (1) an application by a 

party in interest for such stay conforming with Rule 8007 of the Rules, and (2) a hearing upon 

notice to the Debtors and DIP Lender. 

23. To the extent that any of the provisions of this Order shall conflict with any of the 

provisions of the DIP Loan Agreement, this Order is deemed to control and shall supersede the 

conflicting provision(s).  To the extent that any of the provisions of this Order shall conflict with 

any order of the Court authorizing the Debtors to continue the use of pre-petition bank accounts, 

cash management systems and/or business forms, or any similar orders, then this Order is 

deemed to control and supersede the conflicting provision(s) in said orders. 
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24. DIP Lender and the Debtors may amend, modify or supplement any of the 

provisions of the DIP Loan Agreement (collectively, a “Modification”) without further order of 

the Court, provided that: (a) Such Modification is not material; (b) Notice of such Modification 

is filed with the Court and given to Committee counsel and the U.S. Trustee, reasonably prior to 

the proposed effective date thereof, except that filing with the Court shall not be required with 

respect to any Modification that in addition to being non-material is also technical and/or 

ministerial; and (c) the Committee does not oppose such Modification within three (3) business 

days of such Notice.  The foregoing provisions shall not apply to any forbearance or waiver by 

DIP Lender with respect to any Event(s) of Default which may have occurred (and the foregoing 

provisions shall not limit or impair DIP Lender’s absolute discretion to agree to such forbearance 

or waiver), provided that such forbearance or waiver is not itself conditioned upon the Debtors’ 

agreeing to any Modification that is material. 

25. The Debtors’ authorization to obtain DIP Financing pursuant to this Order, shall 

be in effect for the period commencing with the Petition Date through and including the maturity 

date set forth in the DIP Loan Agreement (the “Expiration Date”).  The Debtors, DIP Lender, 

and the Committee may amend or provide for new Budgets and extend the Expiration Date, 

without the need for further Court approval, provided that any amended Budget and notice of any 

extension of the Expiration Date is filed with the Court. 

26. DIP Lender shall not be subject to the equitable doctrines of “marshalling” or any 

similar claim or doctrine with respect to any DIP Lender Collateral.  

27. As adequate protection for the priming of the Successor Pre-Petition Lender’s 

liens, the Debtors are hereby authorized to make the Adequate Protection Payments. In addition, 

the Successor Pre-Petition Lender may release the Lockbox Funds and apply them to the 
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obligations of Owner under the Pre-Petition Loan Agreement, provided it provides the Debtors 

an accounting of receipts and disbursement thereof. 

Dated:  New York, New York 
 August __, 2018 
 

      
United States Bankruptcy Judge 
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1141 Realty Owner LLC And Flatironhotel Operations LLC WEEKLY CASH-FLOW FORECAST
Weekly Cash-Flow Projections CONSOLIDATED

DRAFT FOR DISCUSSION

All figures in U.S. dollars ME ME ME
Total 

Post-Petition
Week number 1 2 3 4 5 6 7 8 9 10 11 12 13

Week-ending date 8/3 8/10 8/17 8/24 8/31 9/7 9/14 9/21 9/28 10/5 10/12 10/19 10/26
Pre/Post-petition week Post Post Post Post Post Post Post Post Post Post Post Post Post 10/26

Cash revenue
Rooms Revenue 30,275                  30,275                30,275                30,275                30,275                48,363                48,363                48,363                48,363                46,606                46,606                46,606                46,606                531,252                
Miscellaneous Income 3,481                    3,481                  3,481                  3,481                  3,481                  4,473                  4,473                  4,473                  4,473                  4,534                  4,534                  4,534                  4,534                  53,431                  
Sales-tax collections 5,744                    5,744                  5,744                  5,744                  5,744                  9,080                  9,080                  9,080                  9,080                  8,770                  8,770                  8,770                  8,770                  100,121                

TOTAL CASH REVENUE 39,501                39,501              39,501              39,501              39,501              61,915              61,915              61,915              61,915              59,910              59,910              59,910              59,910              684,803              

Beginning operating cash balance -                     25,000              25,000              25,000              25,000              236,462            51,646              63,391              25,000              25,000              25,000              32,553              25,000              -                     

Collections
Rooms Receipts 38,195                  30,275                32,084                32,084                32,084                32,084                48,187                48,187                48,187                48,187                44,957                44,957                44,957                524,426                
Miscellaneous Income 4,093                    3,481                  3,481                  3,481                  3,481                  3,481                  4,473                  4,473                  4,473                  4,473                  4,534                  4,534                  4,534                  52,990                  
Sales-tax collections 5,744                    5,744                  5,744                  5,744                  5,744                  9,080                  9,080                  9,080                  9,080                  8,770                  8,770                  8,770                  8,770                  100,121                

Restrcited Cash (48,033)                (39,501)              (41,309)              (41,309)              (41,309)              -                     -                     -                     -                     -                     -                     -                     -                     (211,462)              

Total collections -                     -                   -                   -                   -                   44,645              61,739              61,739              61,739              61,429              58,261              58,261              58,261              466,075              

Operating disbursements

Payroll and payroll taxes (14,479)                 (14,779)               (14,829)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (14,920)               (193,286)              
Supplies and services (2,143)                   (1,210)                 (1,193)                 (1,171)                 (1,171)                 (4,170)                 (4,170)                 (4,309)                 (4,309)                 (2,812)                 (2,812)                 (2,747)                 (2,721)                 (34,940)                
Equipment Leases/Rentals -                       -                      -                      (1,049)                 -                      -                      -                      (1,049)                 -                      -                      -                      (1,049)                 -                      (3,146)                  
Equipment and building repair (11,000)                 -                      (6,000)                 -                      (19,895)               -                      -                      -                      (12,043)               -                      -                      -                      (15,101)               (64,038)                
Utilities and related -                       -                      -                      -                      (20,692)               -                      -                      (2,384)                 (20,173)               -                      -                      (2,384)                 (24,826)               (70,459)                
Advertising, marketing and promotions (4,577)                   (4,577)                 (4,514)                 (4,429)                 (4,429)                 (4,330)                 (4,330)                 (4,474)                 (4,474)                 (5,397)                 (5,397)                 (5,272)                 (5,223)                 (61,420)                
Outside services (5,055)                   (4,985)                 (7,892)                 (4,892)                 (5,985)                 (5,985)                 (6,184)                 (6,184)                 (6,091)                 (12,181)               (5,950)                 (5,894)                 (6,398)                 (83,676)                
Third-party commissions (1,180)                   (1,180)                 (1,164)                 (1,142)                 (1,142)                 (740)                    (740)                    (765)                    (765)                    (2,676)                 (2,676)                 (2,614)                 (2,589)                 (19,372)                
Insurances -                       -                      -                      -                      (193)                    -                      -                      -                      (193)                    -                      -                      -                      (193)                    (580)                     
Sales- and use-tax remittances (29,515)                 -                      -                      -                      -                      (31,743)               -                      -                      -                      (25,440)               -                      -                      -                      (86,697)                
Real- and personal-property taxes -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      (172,005)             -                      (172,005)              
Bank and credit-card fees (1,251)                   (1,251)                 (2,906)                 (1,251)                 (1,251)                 (1,794)                 (3,410)                 (1,794)                 (1,794)                 (1,741)                 (3,298)                 (1,741)                 (1,741)                 (25,226)                
All other operating disbursements (5,149)                   (5,149)                 (5,147)                 (5,145)                 (5,145)                 (6,240)                 (6,240)                 (6,281)                 (6,281)                 (5,655)                 (5,655)                 (5,640)                 (5,634)                 (73,360)                

Total operating disbursements (74,349)               (33,131)             (43,644)             (33,998)             (74,823)             (69,922)             (39,994)             (42,160)             (71,043)             (70,822)             (40,708)             (214,266)           (79,346)             (888,206)            

OPERATING CASH FLOW (74,349)               (33,131)             (43,644)             (33,998)             (74,823)             (25,277)             21,745              19,579              (9,304)               (9,392)               17,553              (156,005)           (21,085)             (422,131)            

Non-operating disbursements

Default Interest, pre-petition debt (149,539)               -                      -                      -                      -                      (149,539)             -                      -                      -                      (149,539)             -                      -                      -                      (448,618)              
Principal, pre-petition debt -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       
Fees, pre-petition debt -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       
All other (sources) / uses -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       

Total non-operating disbursements (149,539)             -                   -                   -                   -                   (149,539)           -                   -                   -                   (149,539)           -                   -                   -                   (448,618)            

Restructuring-related disbursements

DIP loan interest, new money -                           -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                       
Professional fees, ordinary course -                           -                         -                         -                         -                         -                         -                         (16,501)               -                         -                         -                         (14,902)               -                         (31,403)                
Klestadt Winters Jureller Southard & Stevens, LLP -                           -                         -                         -                         -                         -                         -                         (54,793)               -                         -                         -                         (52,601)               -                         (107,395)              
CR3 Partners, LLC -                           -                         -                         -                         -                         -                         -                         (127,846)             -                         -                         -                         (64,398)               -                         (192,243)              
SilvermanAcampora LLP -                           -                         -                         -                         -                         -                         -                         (26,462)               -                         -                         -                         (21,170)               -                         (47,632)                
Omni Management Group -                           -                         -                         -                         -                         -                         -                         (8,364)                 -                         -                         -                         (6,691)                 -                         (15,055)                
Vendor deposits -                           -                         (12,317)               -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         (12,317)                
Critical-vendor payments (47,283)                 (11,851)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (10,000)               (169,134)              
503(b)(9) claims -                           -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                       
Other priority claims -                           -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                       
All other (sources) / uses -                           -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                         -                       

Total restructuring-related disbursements (47,283)               (11,851)             (22,317)             (10,000)             (10,000)             (10,000)             (10,000)             (243,966)           (10,000)             (10,000)             (10,000)             (169,762)           (10,000)             (575,179)            

Total disbursements (271,171)             (44,982)             (65,962)             (43,998)             (84,823)             (229,461)           (49,994)             (286,126)           (81,043)             (230,361)           (50,708)             (384,028)           (89,346)             (1,912,004)          

NET CASH FLOW (271,171)             (44,982)             (65,962)             (43,998)             (84,823)             (184,816)           11,745              (224,387)           (19,304)             (168,932)           7,553                (325,767)           (31,085)             (1,445,928)          

Cumulative Net Cash Flow (271,171)              (316,153)            (382,115)            (426,113)            (510,936)            (695,752)            (684,007)            (908,394)            (927,698)            (1,096,629)          (1,089,076)          (1,414,844)          (1,445,928)          

13 weeks ending

 Confidential 7/31/2018 Page 1

18-12341-smb    Doc 7    Filed 07/31/18    Entered 07/31/18 15:24:29    Main Document    
  Pg 54 of 69



1141 Realty Owner LLC And Flatironhotel Operations LLC WEEKLY CASH-FLOW FORECAST
Weekly Cash-Flow Projections CONSOLIDATED

DRAFT FOR DISCUSSION

All figures in U.S. dollars ME ME ME
Total 

Post-Petition
Week number 1 2 3 4 5 6 7 8 9 10 11 12 13

Week-ending date 8/3 8/10 8/17 8/24 8/31 9/7 9/14 9/21 9/28 10/5 10/12 10/19 10/26
Pre/Post-petition week Post Post Post Post Post Post Post Post Post Post Post Post Post 10/26

13 weeks ending

DIP loan, new money
Period Interim Interim Interim Interim Interim Final Final Final Final Final Final Final Final Final
Beginning balance -                       296,171              341,746              408,335              453,010              538,545              539,322              540,099              726,872              747,096              916,962              918,027              1,237,306            -                     

Add: Advances 296,171                44,982                65,962                43,998                84,823                -                      -                      185,996              19,304                168,932              -                      318,214              31,085                1,259,466             
Add: Interest, PIK -                       593                     627                     678                     712                     777                     777                     777                     920                     935                     1,065                  1,065                  1,310                  10,234                  

Subtract: Repayments -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       
Subtract: Interest Payment -                       -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                      -                       

Ending balance, line of credit balance 296,171$               341,746$             408,335$             453,010$             538,545$             539,322$             540,099$             726,872$             747,096$             916,962$             918,027$             1,237,306$          1,269,701$           1,269,701$            

ENDING OPERATING CASH BALANCE 25,000$                 25,000$               25,000$               25,000$               25,000$               51,646$               63,391$               25,000$               25,000$               25,000$               32,553$               25,000$               25,000$               25,000$                

Working-capital balances Change
Accounts receivable 37,281                  37,281                35,472                33,663                31,855                49,125                49,300                49,476                49,652                48,132                49,781                51,430                53,079                15,798                  
Inventory 11,322                  11,322                11,322                11,322                11,322                11,322                11,322                11,322                11,322                11,322                11,322                11,322                16,322                5,000                   
Accounts Payable 2,751                    17,004                22,448                39,289                31,169                22,803                36,795                38,667                52,231                30,835                48,606                54,670                61,187                58,436                  
DIP loan, new money 296,171                341,746              408,335              453,010              538,545              539,322              540,099              726,872              747,096              916,962              918,027              1,237,306            1,269,701            973,529                
Restricted Cash Balance 48,033                  87,534                128,843              170,153              211,462              -                      -                      -                      -                      -                      -                      -                      -                      (48,033)                
Professional fees, accrued and unpaid (51,170)                 (1,819)                 45,288                87,345                130,411              170,114              209,817              32,055                71,758                109,337              146,917              39,637                77,217                128,386                

 Confidential 7/31/2018 Page 2
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Proposed DIP Agreement 
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DEBTOR IN POSSESSION LOAN AGREEMENT 

THIS DEBTOR IN POSSESSION LOAN AGREEMENT (this “Agreement”), dated July 
31, 2018, is entered into between 1141 Realty Owner, LLC (“Owner”), a limited liability 
company organized under the laws of the State of New York, and Flatironhotel Operations 
LLC, a limited liability company organized under the laws of the State of New York 
(“Operations” and, together with Owner, the “Debtors”), jointly and severally, on one hand, and 
Premier Flatiron, LLC, a limited liability company organized under the laws of the State of 
New York (“Premier” or, “Lender”), on the other hand. 

W I T N E S S E T H: 

WHEREAS, on July 31, 2018 (the “Petition Date”) the Debtors each filed a voluntary 
petition for relief under chapter 11 of Title 11 of the United States Code (the “Bankruptcy 
Code”) with the United States Bankruptcy Court for the Southern District of New York; and 

WHEREAS, the Debtors have requested that Lender make a DIP Loan (as defined 
hereinafter) to the Debtors subject to the terms and conditions set forth herein; and 

WHEREAS, Lender is willing, on the terms and conditions hereinafter set forth, to make 
such a DIP Loan. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged and intending to be legally bound hereby, the parties hereto 
agree as follows: 

SECTION 1. DEFINITIONS. 

1.1 Defined Terms.  Certain terms are defined in the text of this Agreement. In 
addition, as used in this Agreement, the following terms shall have the following meanings: 

“Agreement” means this Debtor in Possession Loan Agreement, as it may hereafter be 
amended, modified, extended, restated or supplemented from time to time. 

“Avoidance Actions” means causes of action of Debtors’ estates arising under sections 
544, 545, 547, 548 and 550 of the Bankruptcy Code. 

“Bankruptcy Code” means Title 11 of the United States Code, as may hereafter be 
amended from time to time. 

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as may be 
amended from time to time. 

“Budget” means the budget annexed to the Interim DIP Order and/or the Final DIP 
Order, and any subsequent budget for use of the proceeds of the DIP Loan that may be agreed 
upon by the Debtors and the Lender, in writing. 
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“Business Day” means any day on which banks are required to be open in New York 
City. 

“Carve Out” has the meaning given to it in the Final DIP Order. 

“Chapter 11 Case” means the jointly administered voluntary bankruptcy cases of the 
Debtors. 

“Collateral” means all Property securing the DIP Obligations hereunder, including, 
without limitation all assets, all real property and all personal property, tangible or intangible, 
including without limitation all bank accounts, deposits and cash, wherever located, whether now 
existing or hereafter acquired, of the Debtors, and all proceeds (including the proceeds of any 
asset sales to third parties), products, rents, revenues and profits of any of the foregoing, all 
causes of action (except Avoidance Actions), and such other collateral of any nature as may be 
provided as security for the DIP Obligations in the Final DIP Order or otherwise. 

“Debtor Representative” shall mean the Debtors’ Chief Restructuring Officer, or any 
agent of the Debtors designated by the foregoing to act as an “Authorized Representative” 
hereunder. 

“Default” means any event specified in Section 6 hereof, whether or not any requirement 
in connection with such event for the giving of notice, lapse of time, or happening of any further 
condition has been satisfied. 

“Default Rate” has the meaning given such term in Section 3.2(b) hereof. 

“DIP Loan” has the meaning given such term in Section 2.1 hereof. 

“DIP Loan Commitment” means the commitment of the Lender to loan the Debtors an 
aggregate principal amount of up to $2,500,000.00 on a final basis subject to approval of a Final 
DIP Order in form and substance acceptable to the Lender, in its sole discretion, and up to 
$450,000.00 in accordance with the terms of the Interim Order. 

“DIP Loan Documents” means, collectively, this Agreement, any Interim DIP Order, the 
Final DIP Order, and each other order of the Court and each other instrument, document or 
agreement required to be delivered pursuant to this Agreement or any order of the Court or 
delivered in connection with this Agreement, including without limitation any documents or 
instruments executed or delivered by any Entity from time to time as security for the DIP 
Obligations, in each case as amended, modified, waived, substituted, replaced or extended from 
time to time. 

“DIP Obligations” means all present and future obligations, indebtedness and liabilities, 
and all renewals and extensions of all or any part thereof, of the Debtors to Lender arising from, 
by virtue of, or pursuant to this Agreement, any DIP Loan Documents, and any and all renewals 
and extensions thereof or any part thereof, or future amendments thereto, all interest accruing on 
all or any part thereof and the reasonable attorneys’ fees incurred by Lender for the negotiation 
and preparation of this Agreement and consummation of the same, execution of waivers, 
amendments and consents, and in connection with the enforcement or the collection of all or any 
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part thereof, and reasonable attorneys’ fees incurred by Lender in connection with the 
enforcement or the collection of all or any part of the DIP Obligations during the continuance of 
a Default, in each case whether such obligations, indebtedness and liabilities are direct, indirect, 
fixed, contingent, joint, several or joint and several. 

“Entity” means an individual, partnership, limited liability company, joint venture, 
corporation, trust, Governmental Unit, unincorporated organization, and government, or any 
department, agency, or political subdivision thereof. 

“Final DIP Order” means the order entered by the Court upon sufficient notice as 
required by Bankruptcy Rule 4001, in form and substance satisfactory to Lender, in its sole 
discretion, approving the DIP Loan and the DIP Loan Documents. 

“Final Order” means an order, ruling or judgment of a court of competent jurisdiction 
(a) that is in full force and effect, (b) that is not stayed, (c) as to which the time to appeal, petition 
for certiorari, or move for reargument or rehearing has expired, and no appeal, petition for 
certiorari, or other proceedings for reargument or rehearing shall then be pending, and (d) is no 
longer subject to review, reversal, modification or amendment by appeal or writ of certiorari; 
provided, however, that an order will be deemed a Final Order notwithstanding the filing of a 
motion under Rule 59 or Rule 60 of the Federal Rules of Civil Procedure, or any analogous rule 
under the Bankruptcy Rules. 

“GAAP” means generally accepted accounting principles applied on a consistent basis. 

“Governmental Unit” means any state, commonwealth, federal, foreign, territorial, or 
other court or government body, subdivision, agency, department, commission, board, bureau, or 
instrumentality of a governmental body. 

“Highest Lawful Rate” means, at the particular time in question, the maximum rate of 
interest which, under applicable law, Lender is then permitted to charge on the DIP Obligations.  
If the maximum rate of interest which, under applicable law, Lender is permitted to charge on the 
DIP Obligations shall change after the date hereof, the Highest Lawful Rate shall be increased or 
decreased automatically, as the case may be, from time to time as of the effective time of each 
change in the Highest Lawful Rate without notice to the Debtors. 

“Interim DIP Order” means any order entered by the Court with respect to the DIP Loan 
or the DIP Loan Commitment prior to the Final DIP Order, in form and substance satisfactory to 
Lender, in its sole discretion, approving the DIP Loan and the DIP Loan Documents. 

“Law” means any constitution, statute, law, ordinance, regulation, rule, order, writ, 
injunction, or decree of any Governmental Unit. 

“License” means any license, permit, consent, certificate of need, authorization, 
certification, accreditation, franchise, approval, or grant of rights by, or any filing or registration 
with, any Governmental Unit or other Entity necessary for such Entity to own, build, maintain, 
or operate its business or Property. 
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“Lien” means any properly filed and perfected mortgage, pledge, security interest, 
encumbrance, lien, or charge of any kind, including without limitation any agreement to give or 
not to give any of the foregoing, any conditional sale or other title retention agreement, any lease 
in the nature thereof, and the filing of or agreement to give any financing statement or other 
similar form of public notice under the Laws of any jurisdiction (except for the filing of a 
financing statement or notice in connection with an operating lease). 

“Litigation” means any proceeding, claim, lawsuit, arbitration, and/or investigation 
conducted by or before any Governmental Unit or arbitrator, including without limitation 
proceedings, claims, lawsuits, and/or investigations under or pursuant to any environmental, 
occupational, safety and health, antitrust, unfair competition, securities, Tax, or other Law, or 
under or pursuant to any contract, agreement, or other instrument. 

“Material Adverse Change” means any circumstance or event that, by itself or aggregated 
together with all other events or circumstances, is or would reasonably be expected to materially 
and adversely affect the validity or enforceability of or any rights of Lender under the DIP Loan 
Documents, the Interim DIP Order, or the Final DIP Order. 

“Permitted Liens” means: 

(a) any Lien in favor of Lender pursuant to the DIP Loan Documents, the Interim 
DIP Order, or the Final DIP Order to secure the DIP Obligations hereunder; 

(b) Liens existing on the Petition Date or any replacement liens, provided, however, 
that, pursuant to Section 364(d)(1), the Final Order shall provide that all such liens shall be 
rendered junior and second to the liens and security interest granted Lender herein; provided, 
however, that on an interim basis, the Lender is prepared to accept the lien priority established by 
the Interim Order entered in a form that is satisfactory to the Lender in its sole discretion;  

(c) Liens on (i) real estate for real estate Taxes not yet delinquent and (ii) Liens for 
Taxes, assessments, governmental charges, levies or claims that are being diligently contested in 
good faith by appropriate proceedings and for which adequate reserves shall have been set aside 
on the Debtors’ books, but only so long as no foreclosure, restraint, sale or similar proceedings 
have been commenced with respect thereto; 

(d) Liens of carriers, warehousemen, mechanics, laborers and materialmen and other 
similar Liens incurred in the ordinary course of business for sums not yet due or being contested 
in good faith, if such reserve or appropriate provision, if any, as shall be required by GAAP shall 
have been made therefore; and 

(e) Liens incurred in the ordinary course of business after the Petition Date in 
connection with worker’s compensation, unemployment insurance or similar legislation. 

“Permitted Weekly Variance” shall mean a weekly variance of up to ten percent (10%) 
with respect to any one line item of the Budget, provided that the overall weekly disbursements 
do not exceed one hundred five percent (110%) of the budgeted expenses of the Debtors, as 
reflected in the Budget. 
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“Property” means all types of real, personal, tangible, intangible, or mixed property, 
whether owned or hereafter acquired in fee simple or leased by the Debtor. 

“Schedules” means the Schedules of Assets and Liabilities and Statement of Financial 
Affairs filed by each Debtor in their respective chapter 11 cases on the Petition Date. 

“Superpriority Claims” means any debt or other claim arising out of credit obtained or 
debt incurred by the Debtors having priority in accordance with the provisions of Section 
364(c)(1) of the Bankruptcy Code over any or all administrative expenses of the kind specified in 
Section 503(b) or 507(b) of the Bankruptcy Code. 

“Tax” or “Taxes” means all taxes, assessments, imposts, fees, or other charges at any 
time imposed by any Laws or Governmental Unit. 

“Tax Code” means the Internal Revenue Code of 1986, as amended. 

“UCC” means the Uniform Commercial Code as adopted in the State of New York as of 
the date of this Agreement. 

“U.S. Trustee” means the United States Trustee for Region 2. 

1.2 Other Definitional Provisions. 

(a) Unless otherwise specified therein, all terms defined in this Agreement shall have 
the defined meanings when used in any other DIP Loan Document or any certificate or other 
document made or delivered pursuant hereto. 

(b) As used herein, in any other DIP Loan Document and in any certificate or other 
document made or delivered pursuant hereto, accounting terms relating to the Debtor not defined 
herein, and accounting terms partly defined herein to the extent not defined, shall have the 
respective meanings given to them under GAAP. 

(c) The words “hereof”, “herein” and “hereunder” and words of similar import when 
used in this Agreement shall refer to this Agreement as a whole and not to any particular 
provision of this Agreement, and Section, subsection, schedule and exhibit references are to this 
Agreement unless otherwise specified. 

(d) The meanings given to terms defined herein shall be equally applicable to the 
singular and plural forms of such terms. 

SECTION 2. DIP LOAN. 

2.1 DIP Loan Commitment.  Subject to and in accordance with the terms and 
conditions of this Agreement, including, without limitation, the entry of a Final DIP Order that is 
satisfactory to Lender, in its sole discretion, Lender shall make advances to the Debtors up to the 
maximum principal amount of the DIP Loan Commitment (the “DIP Loan”), in Lender’s sole 
discretion. 
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2.2 Term.  The Term of the DIP Loan Commitment shall be from the Petition Date 
through December 31, 2018 (the “Term”).  Upon the expiration of the Term, unless otherwise 
extended by Lender, in its sole discretion, all amounts due and owing under the DIP Loan, 
including interest and fees, shall immediately become due and owing to Lender. 

2.3 Advances.  Provided that no Default shall have occurred and no circumstances 
exist that, with the giving of notice and/or the passage of time, would constitute a Default, 
advances under the DIP Loan shall be made if and when requested in writing on behalf of the 
Debtors by a Debtor Representative in order to meet the Debtors’ cash needs as set forth in the 
Budget.  The Debtor Representative will be required to make any requests for advances from the 
Lender in writing by 12:00 noon on the Friday preceding the week during which such advances 
are required in accordance with the Budget and the Debtors’ cash position.   

2.4 Use of Proceeds.  The proceeds of the DIP Loan shall be used by the Debtors for 
the sole purpose of financing expenditures in accordance with the Budget, subject to the 
Permitted Weekly Variance. 

2.5 Collateral.  As provided in the Final DIP Order, all indebtedness, including DIP 
Obligations under this Agreement and the DIP Loan Documents shall be secured by 
automatically perfected security interests and Liens granted pursuant to Section 364(c) and 
364(d)(1) of the Bankruptcy Code, with first priority on all Collateral; provided, however, that 
on an interim basis, the Lender is prepared to accept the lien priority established by an Interim 
Order entered in a form that is satisfactory to the Lender in its sole discretion. 

2.6 Monthly Interest Payments.  The Debtor shall pay monthly interest payments to 
the Lender in accordance with the terms of this DIP Loan, as computed in accordance with 
Section 3.2 of this Agreement.  Monthly interest payments shall automatically accrue and be 
capitalized to the principal amount of the DIP Obligations, and shall thereafter be deemed to be a 
part of the principal amount of the DIP Obligations. 

2.7 Prepayment.  The unpaid principal amount of the DIP Loan, together with any 
and all accrued interest thereon through the date of prepayment, may be voluntarily paid or 
prepaid, in whole or in part, without premium or penalty. 

2.8 Interim and Final DIP Orders.  For the avoidance of doubt and without waiving 
any discretion or other rights reserved to the Lender in this Agreement, unless otherwise 
consented to by the Lender through written authorization, the Interim DIP Order and Final DIP 
Order, if any, will not be acceptable to the Lender and no DIP Loan shall be funded by the 
Lender, unless the same contains, inter alia, the following provisions: 

(a) A first priority, valid, perfected, priming lien on all of the Collateral shall 
begranted to Lender to secure repayment of the DIP Loan as contemplated by Section 2.4 hereof; 
provided, however, that on an interim basis, the Lender is prepared to accept the lien priority 
established by an Interim Order entered in a form that is satisfactory to the Lender in its sole 
discretion;  

(b) A Superpriority Claim shall be granted to the Lender against each Debtor in an 
amount no less than the DIP Obligations; and 
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(c) It shall be an Event of Default under the Final Order, if any, if the Debtors shall 
fail to secure the entry of orders of the Bankruptcy Court, in form and substance acceptable to 
Lender: 

(i) approving a disclosure statement for the Debtors’ joint plan of 
reorganization, on or before November 20, 2018; and 

(ii) confirming a joint plan of reorganization of the Debtors, on or before 
December 31, 2018. 

SECTION 3. GENERAL PROVISIONS APPLICABLE TO DIP LOAN. 

3.1 No Note.  This Agreement, the DIP Loan Documents, any Interim DIP Orders and 
the Final DIP Order fully evidence and memorialize the DIP Obligations, and no 
other instrument is required to evidence such DIP Obligations. 

3.2 Interest Rates. 

(a) Interest Rate.  Subject to Section 3.2.(b) hereof, the DIP Loan shall bear interest at 
a rate of four (4%) percent per annum. 

(b) Default Rate.  Upon the occurrence and during the continuance of a Default, and 
provided that Lender shall have provided a Notice of Default as provided in Section 6.2 and any 
applicable cure period has expired, the DIP Loan and all other amounts unpaid and outstanding 
under this Agreement shall bear interest at a rate equal to twenty-four (24%) percent per annum 
or the Highest Lawful Rate, whichever is greater (the “Default Rate”). 

(c) Computation of Interest.  Interest on the Advances shall be computed on the basis 
of a year of 365 days and the actual days elapsed (including the first day but excluding the last 
day) occurring in the period for which such interest is payable, unless such calculation would 
exceed the Highest Lawful Rate, in which case interest shall be calculated on the per annum. 

3.3 Collateral. 

(a) Grant of Security Interest.  The Debtors each hereby grant to Lender a security 
interest in all of their respective Collateral as security for the full and prompt payment in cash 
and performance of the DIP Obligations. 

(b) Perfection; Duty of Care.  Until all the DIP Obligations have been paid and 
performed in full, the Debtors shall take all actions reasonably requested by Lender or otherwise 
required to perfect, maintain and protect Lender’s security interest in the Collateral, including 
delivering to Lender all Collateral in which Lender’s security interest may be perfected by 
possession together with such endorsements as Lender may request.  The Debtors shall pay when 
due all Tax assessments and other charges imposed upon or with respect to the Collateral or any 
part thereof, first arising after the Petition Date, unless such assessments and charges are subject 
to a good faith contest adequately reserved for by the Debtors.  If the Debtors shall fail to pay 
such amounts, upon prior written notice to the Debtors, Lender may do so and add the amount of 
such payment to the principal owed under the DIP Loan.  Upon prior written notice to the 
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Debtors, Lender may discharge any Lien that is not a Permitted Lien, pay for any insurance, or 
take any other action the Debtors are required to take pursuant to this Agreement but have not 
taken, and add the amount of such payment to the principal owed under the DIP Loan. 

SECTION 4. AFFIRMATIVE COVENANTS. 

The Debtors hereby agree that, so long as any portion of the DIP Loan or other DIP 
Obligation remains outstanding and unpaid or any other amount is owing to Lender hereunder, 
the Debtors shall: 

4.1 Payment of Post-Petition Obligations.  Pay, discharge or otherwise satisfy all 
post-Petition Date obligations and liabilities as required pursuant to the 
Bankruptcy Code or by order of the Court. 

4.2 Insurance.   

(a) Maintain with financially sound and reputable insurance companies insurance on 
all Collateral in at least such amounts and with only such deductibles as are usually maintained, 
and against at least such risks as are usually insured against in the same general area, by 
companies engaged in the same or a similar business; and furnish to Lender, at their request, full 
information as to the insurance carried. 

(b) Lender shall be named as an additional insured and as its interests may appear on 
all insurance maintained by the Debtors pursuant to Section 4.2(a) hereof.   

4.3 Books and Records.  Keep proper books of record and account in which complete 
and correct entries are made of all dealings and transactions in relation to the Debtors’ business 
and activities and which permit financial statements to be prepared in conformity with GAAP 
and all applicable Laws. 

4.4 Cash Accounts.  Deposit and maintain all proceeds of the DIP Loan in only such 
accounts permitted by the Court’s order approving the Debtors’ use after the Petition Date of its 
existing bank accounts and cash management system. 

4.5 Visits and Inspections.  Promptly permit representatives of Lender, upon prior 
written notice to the Debtors, from time to time during normal business hours to (a) visit and 
inspect any Property of the Debtors as often as Lender shall reasonably deem advisable, (b) make 
such inspections of, abstracts from and copies of the Debtors’ books and records as Lender shall 
deem advisable, and (c) discuss with the Debtors’ members, officers and the auditors of the 
Debtors, the Debtors’ business, operations, assets, liabilities, financial positions, results of 
operations and business prospects as often as Lender shall deem advisable. 

4.6 Use of Proceeds.  Use the proceeds of the DIP Loan solely in accordance with the 
Budget (as applicable) subject to the Permitted Variance and upon the terms and conditions set 
forth in this Agreement, including without limitation Section 2.3 hereof. 
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4.7 Compliance with Law.  Comply in all material respects with all requirements of 
law applicable to the Property (including but not limited to requirements relating to the 
environment or hazardous or toxic substances) and the Bankruptcy Code.   

SECTION 5. NEGATIVE COVENANTS. 

The Debtors hereby agree that each shall not, directly or indirectly so long as the DIP 
Loan or any of the DIP Obligations remain outstanding and unpaid, or any other amount is 
owing to Lender hereunder (it being understood that each of the permitted exceptions to each of 
the covenants in this Section 5 is in addition to, and not overlapping with, any other of such 
permitted exceptions except to the extent expressly provided): 

5.1 Debt.  Create, incur, assume or suffer to exist any debt, except: 

(a) Debt in existence on the date of this Agreement; 

(b) the DIP Loan and this Agreement; and Debt incurred by the Debtors within the 
Budget, subject to the Permitted Weekly Variance, in the ordinary course of business in the form 
of accounts payable and accrued expenses. 

5.2 Limitation on Liens.  Create, incur, assume or suffer to exist any Lien upon any of 
its property, assets, income or profits, whether now owned or hereafter acquired, except Permitted 
Liens and the Carve Out. 

5.3 Use of Proceeds.  Use the proceeds of the DIP Loan for any purpose not set forth 
in each respective Budget or in Section 2.3 hereof, subject to the Permitted Weekly Variance. 

5.4 DIP Financing.  Incur, or apply to the Court for authority to incur, or suffer to 
exist, any (i) indebtedness having the priority afforded by Section 364(c) or (d) of the Bankruptcy 
Code (including any Superpriority Claims) other than the financing provided for under this 
Agreement and the other DIP Loan Documents or (ii) obligation to make adequate protection 
payments, or otherwise provide adequate protection, other than as contemplated by the Interim 
Order or the Final DIP Order or in the Budget, or as may be required by order of the Court in 
connection with the provision of adequate protection to holders of Permitted Liens whose 
collateral is sold or otherwise disposed of or as to which Lender consents, provided, however, that 
on an interim basis, the Lender is prepared to accept the lien priority established by the Interim 
Order entered in a form that is satisfactory to the Lender in its sole discretion. 

5.5 Alteration of Rights of Lender.  Limit, affect or modify, or apply to the Court to 
limit, affect or modify, any of Lender’s rights with respect to the DIP Obligations, including 
rights with respect to the Collateral and the priority thereof, except with the prior written consent 
of Lender. 

5.6 Chapter 11 Claims.  Except as permitted under the Final DIP Order, apply to the 
Court for the authority to incur, create, assume, suffer or permit any claim, Lien or encumbrance 
(other than Permitted Liens and the Carve Out) against the Debtors, or any of their assets in the 
Chapter 11 Case to be pari passu with, or senior to, the Liens and claims of Lender granted and 
arising under the DIP Loan Documents. 
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5.7 Superpriority Administrative Expense.  Create or permit to exist any Superpriority 
Claims (other than with respect to this Agreement or the Interim or Final DIP Orders and other 
than the Carve Out). 

5.8 Alterations.  Undertake any alterations or modifications to the Property without 
Lender’s prior written consent. 

5.9 Transfers.  Transfer, directly or indirectly, any of its right, title or interest in, to or 
under any of the Collateral without the Lender’s prior written consent.   

SECTION 6. DEFAULT. 

6.1 Default.  In addition to the Events of Default under the Interim DIP Order and/or 
Final DIP Order, the following shall constitute a Default: 

(a) The Debtors shall fail to pay any principal or interest of the DIP Loan or any other 
DIP Obligation (including any fees or reimbursable amounts) when any such amount becomes 
due in accordance with the terms hereof, which failure continues for a period of five (5) Business 
Days after notice thereof from Lender; or 

(b) The Debtors shall default in the observance or performance of any covenant, 
agreement, obligation or restriction set forth in this Agreement or any other DIP Loan Document, 
and such Default shall continue for a period of ten (10) Business Days after notice thereof from 
Lender; or 

(c) The Court shall enter an order with respect to the Debtors dismissing the Chapter 
11 Case or converting it to a case under chapter 7 of the Bankruptcy Code, or, without the prior 
written consent of Lender (i) appointing a trustee in the Chapter 11 Case or (ii) appointing a 
responsible officer or an examiner with enlarged powers relating to the operation of the Debtors’ 
business (beyond those set forth in Section 1106(a)(3) or (4)) under Bankruptcy Code Section 
1106(b); or 

(d) The Debtor shall fail to comply with the terms of the Interim DIP Order or the 
Final DIP Order, if any; or 

(e) There occurs any Material Adverse Change, including without limitation, any 
impairment to the value of Collateral which Lender, in good faith, deems will threaten timely 
payment in full of the DIP Loan; or 

(f) The Court grants any superpriority administrative expense claim or Lien or enters 
any order granting relief from the automatic stay (if not in favor of Lender) on any assets of the 
Debtors which have an aggregate value in excess of $100,000, except with the express written 
consent of Lender. 

(g) The Debtors shall assume or reject any unexpired lease or executory contract 
relating to the Property without the prior written consent of the Lender. 
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6.2 Notice of Default and Certain Remedies.  If any Default shall occur, Lender may 
provide written notice (a “Notice of Default”) to the Debtors and counsel for the official 
committee of unsecured creditors, if any, and the U.S. Trustee of such Default.  If a Default shall 
have occurred and Lender shall have provided a Notice of Default, then, upon expiration of any 
applicable cure period, so long as any such Default shall be continuing, any of the actions set 
forth in the next sentence may be taken upon written notice by Lender to the Debtors, the U.S. 
Trustee, and to the official committee of unsecured creditors of the Debtors, if any.  Lender may 
(A) without further order of the Court, declare the DIP Loan Commitment reduced to zero 
whereupon the DIP Loan Commitment and all obligations of Lender relating thereto shall be 
immediately terminated, (B) without further order of the Court, declare all or a portion of the 
DIP Loan (with accrued interest thereon) and all other amounts owing under this Agreement to 
be due and payable forthwith, whereupon the same shall immediately become due and payable, 
without further notice, demand, presentment, notice of dishonor, notice of acceleration, notice of 
intent to accelerate, protest, or other formalities of any kind, all of which are hereby expressly 
waived by the Debtors, (C) foreclose or otherwise enforce any Lien granted to Lender for the 
benefit of itself to secure payment and performance of the DIP Obligations in accordance with 
the terms of the DIP Loan Documents, and (D) exercise all other rights and remedies available at 
law or in equity.  Except as expressly provided above in this Section 6, presentment, notice, 
notice of dishonor, notice of acceleration, notice of intent to accelerate, demand, protest and all 
other notices of any kind are hereby expressly waived. 

SECTION 7. MISCELLANEOUS. 

7.1 Amendments and Waivers.  No DIP Loan Document nor any terms thereof maybe 
amended, supplemented or modified except in writing signed by Lender and Debtor. 

7.2 Notices.  All notices, requests and demands to or upon the respective parties 
hereto to be effective shall be in writing, and, unless otherwise expressly provided herein, shall 
be deemed to have been duly given or made when delivered by hand, or three Business Days 
after being deposited in the mail, postage prepaid, or one Business Day after being entrusted to a 
reputable commercial overnight delivery service, or, in the case of electronic mail notice, when 
sent, addressed as follows in the case of the Debtors and Lender or to such other address as may 
be hereafter notified by such respective parties hereto: 

The Debtors: 

1141 Realty Owner, LLC 
Flatironhotel Operations, LLC 
1141 Broadway 
New York, New York 10001 
Attention: Chief Restructuring Officer 
 

With a copy to 

Klestadt Winters Jureller  
Southard & Stevens, LLP 
292 Madison Avenue, 17th Fl. 
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New York, NY  10017 
Attn:  Tracy L. Klestadt 

Joseph Corneau 
 
Lender: 

Premier Flatiron, LLC 
c/o Mermel Associates PLLC 
One Hollow Lane, Suite 303 
Lake Success, New York 11042 
Attn: Uzi Ben Abraham 

 
With a copy to 

SilvermanAcampora LLP 
100 Jericho Quadrangle, Suite 300 
Jericho, New York 11753 
Attn:  Kenneth P. Silverman 

Brian Powers 
 

7.3 No Waiver; Cumulative Remedies.  No failure to exercise and no delay in 
exercising, on the part of Lender, any right, remedy, power or privilege hereunder shall operate 
as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power or 
privilege hereunder preclude any other or further exercise thereof or the exercise of any other 
right, remedy, power or privilege.  The rights, remedies, powers and privileges herein provided 
are cumulative and not exclusive of any rights, remedies, powers and privileges provided by 
Law. 

7.4 Survival of Representations and Warranties.  All representations and warranties 
made hereunder and in any document, certificate or statement delivered pursuant hereto or in 
connection herewith shall survive the execution and delivery of this Agreement and the making 
of the DIP Loan. 

7.5 Counterparts.  This Agreement may be executed by one or more of the parties to 
this Agreement on any number of separate counterparts and all of said counterparts taken 
together shall be deemed to constitute one and the same instrument. 

7.6 Additional Grant of Lien.  All DIP Obligations, contingent or absolute (including, 
without limitation, the principal thereof, interest thereon, and any costs and expenses owing in 
connection therewith) which may now or from time to time hereafter be owing by the Debtors to 
Lender under any of the DIP Loan Documents shall be secured as set forth in the Final DIP 
Order. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 
executed and delivered by their proper and duly authorized officers as of the day and year first 
above written. 
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DEBTORS 

1141 REALTY OWNER, LLC, 
 

____________________________________ 
By:______________________ 
Title:_____________________ 
 

  

FLATIRONHOTEL OPERATIONS, LLC,
 

____________________________________ 
By:______________________ 
Title:_____________________ 
 

  

 
LENDER 
 
PREMIER FLATIRON LLC,  
 
 
____________________________________ 
By:______________________ 
Title:_____________________ 
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