
 

 

 
 
 
 
 
 
 
 
 
 
 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION, CANTON 
 
----------------------------------------------------------x 
In re :  Case No. 17-61735 
SCI DIRECT, LLC :  
 :  Chapter 11 
 : 
Debtor and :  Chief Judge Russ Kendig 
Debtor-in-Possession : 
 : 
(Employer Tax I.D. No. 27-1695346) : 
-----------------------------------------------------------x 
In re: : Case No. 17-61736 
SUAREZ CORPORATION INDUSTRIES :  
 : Chapter 11 
 :  
 : Chief Judge Russ Kendig 
Debtor and  : 
Debtor-in-Possession : 
 : 
(Employer Tax I.D. No. 34-1132690) : 
----------------------------------------------------------x 
In re :  Case No. 17-61737 
RETAIL PARTNER ENTERPRISES, LLC :  
 :  Chapter 11 
 : 
Debtor and :  Chief Judge Russ Kendig 
Debtor-in-Possession : 
 : 
(Employer Tax I.D. No. 27-1695537) : 
-----------------------------------------------------------x 
In re :  Case No. 17-61738 
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MEDIA SERVICE CORPORATION :  
 :  Chapter 11 
 : 
Debtor and :  Chief Judge Russ Kendig 
Debtor-in-Possession : 
 : 
(Employer Tax I.D. No. 34-1185822) : 
-----------------------------------------------------------x 
 

MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND FINAL 
ORDERS AUTHORIZING: (A) THE DEBTORS’ USE OF CASH COLLATERAL 

PURSUANT TO SECTION 363 OF THE BANKRUPTCY CODE; (B) AUTHORIZING 
DEBTORS TO OBTAIN SECURED POSTPETITION FINANCING PURSUANT TO 

SECTION 364 OF THE BANKRUPTCY CODE; AND (C) APPROVING AND 
AUTHORIZING DEBTORS TO ENTER INTO CERTAIN RELATED LOAN 

DOCUMENTS 
 

The above-captioned debtors and debtors in possession (the “Debtors”), hereby move the 

Court, pursuant to sections 363 and 364 of the Bankruptcy Code, 11 U.S.C. §§ 101-1330 (the 

“Bankruptcy Code”), and Rules 4001 and 9014 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), for the entry of interim and final orders: (a) authorizing the Debtors to use 

Cash Collateral (as such term is defined in section §363(a) of the Bankruptcy Code; (b) authorizing 

the Debtors to obtain secured postpetition financing (the “DIP Facility”); and (c) approving and 

authorizing the Debtors to enter into certain related loan documents. 

In support of this Motion, the Debtors respectfully represent as follows: 

Background 

1. On August 7, 2017 (the “Petition Date”), the Debtor commenced its reorganization case 

by filing a voluntary petition for relief under chapter 11 of the Bankruptcy Code.  The Debtor is 

continuing in possession of its property and is operating and managing its business, as debtor in 

possession, pursuant to sections 1107 and 1108 of the Bankruptcy Code. 
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2. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334.  This 

is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and venue of the Debtor’s chapter 11 case 

and this Application is proper pursuant to 28 U.S.C. §§ 1408 and 1409 and Local Bankruptcy Rules. 

3. The Debtor started in business in 1968 when Benjamin Suarez (“Mr. Suarez”) started a 

small business from his home which eventually became Suarez Corporation Industries (“SCI”), a 

large and formerly very successful direct marketing company. 

4. Following many failures and limited successes, SCI became profitable in 1973 and 

experienced major growth during the 1990s and 2000s when SCI’s annual sales went from 

approximately $16 million to over $200 million, reaching a high of over $400 million in 2008. 

5. Then, like many American businesses, SCI’s business suffered because of the 2008-2009 

Great Recession.  As it started to recover, in 2011, the federal government initiated an extensive 

investigation of alleged federal campaign finance law violations, which resulted in indictments in 

2013 against SCI, Mr. Suarez, and SCI’s chief financial officer, Michael Giorgio. 

6. Following a month-long trial in 2014, Mr. Suarez was convicted on one count of 

attempted witness tampering and in January 2015 he began serving a fifteen-month sentence at a 

federal facility in West Virginia.  Mr. Suarez was released in early 2016. 

7. Stated plainly, SCI, already “wounded” by the nationwide economic downturn in 2008-

2009, simply has not been able to financially recover from the significant expense and major 

distraction of the above-mentioned federal investigation and indictments, compounded by Mr. 

Suarez’s lengthy absence from the business during his incarceration, unfortunately leaving it and its 

related entities insolvent and with no option other than bankruptcy to preserve its business and 

assets. 
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8. To finance their prepetition operations, the debtors Suarez Corporation Industries and 

SCI Direct, LLC entered into a Demand Promissory Note dated July 19, 2013, which note was 

amended and restated on or about April 15, 2015 (collectively, the “Notes”).  The Notes are attached 

hereto as Exhibit A.  The Notes were secured by substantially all of the assets of Suarez Corporation 

Industries and SCI Direct, LLC as provided in the security agreement executed by Suarez 

Corporation Industries and SCI Direct, LLC on or about April 15, 2016.  The security agreement is 

attached hereto as Exhibit B.  Finally, Nancy Suarez perfected her security interest in the collateral 

pursuant to the financing statement filed with the Ohio Secretary of State on April 15, 2016.  The 

financing statement is attached hereto as Exhibit C.  The Notes, security agreement, and financing 

statement are collectively referred to herein as (the “Prepetition Loan Documents”)  

II.  The Debtors’ Need for Use of Cash Collateral 

9. The Debtors require the use of cash collateral to continue their business operations and 

to pay their regular daily expenses including employees’ wages, utilities, and their other costs of 

doing business.   

10. To operate the Debtors’ business, it is essential that the Debtors be able to use cash 

receipts and accounts receivable as they are created.   

11. The Debtors require cash collateral to meet postpetition payroll, to pay necessary 

business expenses, and to continue their operations.  

12. The ability of the Debtors to continue in business and remain a viable entity and to have 

any prospect to propose a plan of reorganization under chapter 11 of the Bankruptcy Code depends 

upon obtaining such authority to immediately use cash collateral on the Petition Date. 

13. Absent the requested relief, the Debtors will be unable to pay their payroll and payroll 

expenses, operating expenses, and to otherwise operate their business and preserve their assets.  
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Immediate and irreparable harm to the Debtors’ business and value of their estate will occur absent 

the relief requested herein. 

14. Pursuant to section 363(c)(2) of the Bankruptcy Code, if the Prepetition Lender’s 

interest in cash collateral is valid, the Debtors may use cash collateral only with the consent of the 

Prepetition Lender or with the Court’s approval.  By this Motion, the Debtors request that the Court 

authorize the Debtors to use cash collateral, in the ordinary course of their business, including, but 

not limited to, meeting their working capital needs.   

15. Lender’s interest in cash collateral is adequately protected.  Such adequate protection 

will be provided to the Prepetition Lender through the preservation of the Debtors’ value as a going 

concern. 

16. Approval of the attached Interim Order is in the best interest of the Debtors’ estate, and 

the Debtors believe that other creditors will not be prejudiced by the entry of the Interim Order. 

17. The Debtors request that they be immediately authorized, pursuant to section 363(c) of 

the Bankruptcy Code, to use cash collateral according to the terms of the Interim Order. 

III.  The Debtors’ Need for Secured Postpetition Financing and  
Description of DIP Facility 

 
18. As evidenced by the budget attached hereto as Exhibit D, The Debtors also require 

secured postpetition financing (pursuant to section 364(c) and (d) of the Bankruptcy Code) to 

continue their business operations and to pay their regular daily expenses, including employees’ 

wages, utilities, and other costs of doing business.  The DIP Facility, as set forth in the Interim 

Order, will provide the Debtors with sufficient additional funds to allow the Debtors to continue 

operating their business.  
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19. To operate Debtors’ business without interruption, it is essential that they be permitted 

to continue to borrow operating funds under the DIP Facility pending a closing of the sale of their 

assets. 

20. The terms of the DIP Facility are set forth in the agreement, copies of which are attached 

hereto as Exhibit E (the “DIP Agreement”).  The DIP Facility will be provided by the Prepetition 

Lender, Nancy Suarez (the “DIP Lender”), pursuant to the DIP Agreement by and among the 

Debtors and the DIP Lender.  The DIP Facility provides up to approximately $250,000.00 in credit 

to the Debtors (the “DIP Loans”). 

21. To secure advances under the DIP Facility, the DIP Lender will receive first priority 

mortgages, security interests, and liens encumbering the Debtors’ property otherwise known as the 

“Collateral”. 

22. As further security for all loans, advances and any other indebtedness on obligations, 

contingent or absolute, which may now or from time to time hereafter be owing by the Debtors to 

the DIP Lender under the DIP Agreement, including without limitation, all principal and accrued 

interest, costs, fees, and expenses (the “DIP Obligations”), the Debtors proposes to grant to the DIP 

Lender, valid, binding, enforceable, and perfected liens (the “Postpetition Liens”) as follows: 

a. pursuant to section 364(c)(2) of the Bankruptcy Code, subject to the 

Administrative Expense Priorities, a perfected first-priority security 

interest in and lien and mortgage against all property of the Debtors’ 

estates, and any proceeds and products therefrom, that was not 

encumbered as of the Petition Date: 
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b. subject to the Administrative Expense Priorities, as defined herein 

and defined in the DIP Agreement, perfected first-priority liens on, 

and security interests in, all accounts, inventory, instruments, 

documents, and intellectual property of the Debtors (including, 

without limitation, patents, copyrights, trademarks, franchises, and 

goodwill), in each case as provided in the DIP Agreement; the  

outstanding stock or other equity interests of the Debtors and their 

debtor and non-debtor subsidiaries; if any, and all general intangibles 

related to the foregoing and all other properties, rights, and assets of 

the Debtors or any guarantor that are or that are intended to be, 

subject to the security interests and mortgages created by the DIP 

Agreement, including, without limitation, deposit accounts and short-

term investments as described in the DIP Agreement; 

c. pursuant to section 364(c)(3) of the Bankruptcy Code, subject to the 

Administrative Expense Priorities, a perfected junior lien on, and 

security interest in, all personal property (including, without 

limitation, cash, receivables, inventory, equipment, vehicles, 

furniture, bank accounts, trademarks, investment property, 

intercompany claims, claims against third parties and other general 

intangibles and the proceeds of any of the foregoing) of the Debtors 

and any proceeds and products therefrom, otherwise subject to a valid 

and perfected lien or security interest on the Petition Date (other than 
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to secure the Prepetition Indebtedness), or a valid lien perfected (but 

not granted) after the Petition Date, to the extent such perfection is 

expressly permitted under the Bankruptcy Code (other than to secure 

the Prepetition Indebtedness); and 

d. pursuant to section 364(d)(1) of the Bankruptcy Code, subject to the 

Administrative Expense Priorities, a perfected, first-priority, senior 

priming lien on, and security interest in, assets that as of the Petition 

Date may have been subject to liens junior to the liens that secured 

the Prepetition Indebtedness (the “Junior Liens”).   

The property described in the preceding paragraphs 22(a), 22(b), 22(c), and 22(d) are collectively 

referred to as the “DIP Collateral”. 

23. The DIP Agreement provides for certain events of default, including, but not limited to:  

(a) the failure by the Debtors to pay when due any amounts due and owing under the DIP 

Agreement; (b) a breach of any term, covenant, condition, or provision set forth in the DIP 

Agreement; (c) the Debtors’s ceasing to do business for any reason; and (d) the unauthorized 

distribution of cash or other assets constituting part of the Collateral to unsecured creditors on 

account of prepetition claims prior to the termination or resolution of the Debtors’ chapter 11 cases.  

Upon the occurrence of an event or default, the DIP Lender may, at its election, without notice of its 

election and without demand, but subject to any applicable terms and conditions set forth in the 

Bankruptcy Code, declare all of the Debtors’ obligations as immediately due and payable.  

24. Debtors, their Prepetition Lender and DIP Lender contemplate that cash collateral will 

be used as described above.  Debtors will continue to use their prepetition Collateral to create 
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postpetition accounts receivable.  Cash generated postpetition will be subject to the DIP Lender’s 

postpetition security interest.   

25. The Debtors will demonstrate adequate protection of the Prepetition Lender’s  and DIP 

Lender’s interest in the Collateral by demonstrating at the hearing on this Motion that the Prepetition 

Lender’s position will be improved if the relief requested in this Motion is granted.  The Debtors 

will show that, if they are authorized to borrow under the DIP Facility, they will be able to operate 

and reorganize or sell their business or business assets.  The Debtors will also show that, if they are 

unable to borrow under the DIP Facility, they will immediately run short of funds and be forced to 

shut down and liquidate.  In short, as the Debtors will demonstrate, the Prepetition Lender’s and DIP 

Lender’s interests will be adequately protected, in part, because the Prepetition Lender will be much 

better off if the Debtors are able to borrow under the DIP Facility and continue in operation. 

26. In accordance with sections 364(a), (b), and (c) of the Bankruptcy Code, the Debtors 

have attempted to obtain secured or unsecured debtor in possession financing on terms as, or more, 

beneficial than those set forth in the DIP Agreement.  Despite those efforts, however, the Debtors 

has been unable to obtain alternative financing.  No other prospective lender is willing to extend new 

credit based solely on a potential administrative expense priority; a “superpriority” over any and all 

administrative expenses of the kind specified in sections 503(b) and 507(b) of the Bankruptcy Code; 

a lien on the Debtors’ unencumbered property (since the Debtors have insufficient unencumbered 

property); or a lien junior to the existing liens on the Debtors’ encumbered property.  Likewise, no 

other prospective lender would offer terms as favorable to the Debtors as the terms set forth in the 

DIP Agreement. 

27. Finally, the terms and conditions of the DIP Agreement, including the terms under which 

the DIP Lender will receive certain security interests are fair and reasonable under the 
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circumstances.  Obtaining credit and incurring debt pursuant to the proposed DIP Agreement are 

actions reasonable and necessary to continue the Debtors’ business operations and to preserve their 

bankruptcy estates.  Thus, the Debtors believe that the entry of an order granting the interim and 

final relief requested in this Motion is in the best interests of their estates and creditors. 

28. The Court’s approval of the DIP Facility described above:  (a) will minimize the 

disruption of the Debtors’ business that would otherwise result from the absence of interim debtor in 

possession financing; (b) will increase the likelihood that the Debtors will successfully complete a 

sale of their assets; and (c) is necessary to avoid immediate and irreparable harm to the Debtors and 

their assets, business, goodwill, reputation, employees, and creditors.  For these additional reasons, 

approval of the DIP Agreement and the DIP Facility evidenced thereby is in the best interests of the 

Debtors, their estate and its creditors. 

V.  The Necessity for Both Interim and Final Relief 

29. Absent use of cash collateral and borrowing under the DIP Facility, the Debtors will not 

have sufficient funds to meet their working capital needs.  Consequently, the Debtors require 

immediate use of cash collateral and debtor in possession revolving credit facility to finance their 

business operations and meet ongoing cash and credit needs during the pendency of their chapter 11 

case.  During the period between the interim hearing on this Motion and the final hearing, the 

Debtors require immediate authority to use cash collateral and borrow, under the DIP Facility, 

sufficient funds to meet its financing needs.  Any denial of the financing contemplated by the DIP 

Facility would prevent the Debtors from operating as viable going concerns thereby substantially 

(and perhaps irreparably) impairing their ability to effectuate a successful reorganization or sale of 

their assets.  Thus, the relief requested in this Motion is essential to the Debtors’ short-term survival 

and the Debtors’ ultimate ability to reorganize successfully or consummate a sale of their assets. 
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VI.  Debtors’ Professionals’ Carve-Out 
 

30. The Debtors’ Prepetition Lender has agreed that except as set forth with respect to the 

superpriority claims related to the DIP Indebtedness, the liens, mortgages and security interests 

claims granted to the Prepetition Lender with respect to the replacement liens, shall be subject and 

subordinate to a carve-out as follows (collectively the “Carve-Out”): up to $200,000.00 aggregate 

for the allowed fees and expenses of the following professionals of the Debtors retained pursuant to 

Bankruptcy Code sections 327 or 328: up to $80,000.00 for Anthony J. DeGirolamo, proposed 

counsel to the Debtors; up to $50,000.00 for Craig T. Connelly, proposed special counsel to the 

Debtors; up to $50,000.00 for the Phillips Organization, proposed financial advisor the Debtors; and 

up to $20,000 in the aggregate for the allowed fees and expenses of counsel and any other 

professionals of a committee appointed in these cases pursuant to Bankruptcy Code sections 1103 or 

329. No portion of the Carve-Out may be used to litigate, object, contest or challenge in any manner 

or raise any defense to the debt or collateral position of the Prepetition Lender, whether by 

challenging the validity, extent, amount, perfection, priority or enforceability of the Loan Agreement 

or the DIP Agreement, the obligations or the Prepetition Lender’s liens, security interests or 

mortgages, or any other rights of interests or Replacement Liens with respect thereto or any other 

rights or interests of the Prepetition Lender, or by seeking to subordinate or recharacterize the claims 

of the Prepetition Lender, or by asserting any claims or causes of action, including, without 

limitation, any actions under chapter 5 of the Bankruptcy Code, against the Prepetition Lender. The 

Carve-Out shall not be used in connection with (i) preventing, hindering or delaying the Prepetition 

Lender’s enforcement or realization upon the Collateral in accordance with this Order, (ii) using or 

seeking to use Cash Collateral other than in accordance with this Order or selling or otherwise 

disposing of the Collateral without the consent of the Prepetition Lender, (iii) using or seeking to use 
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any insurance proceeds related to the Collateral without the consent of the Prepetition Lender; or (iv) 

obtaining credit or incurring debt secured by a lien senior to or pari passu with the Prepetition 

Lender’s liens or the Replacement Liens. 

VII.  Request for Interim Relief 
 

31. Use of cash collateral and the DIP Facility represents the Debtors’ sole source of 

operating funds and working capital.  Without the right to use cash collateral and borrow under the 

DIP Facility, the Debtors would be forced to cease operations.  The Debtors seek, therefore, after a 

preliminary hearing, immediate use of cash collateral and authority to borrow under the DIP Facility 

to avoid immediate and irreparable harm to the Debtors and their estates. 

VIII.  Notice 

32. No creditors’ committee has been appointed in this chapter 11 case.  Notice of this 

Motion has been given to the following parties or, in lieu thereof, to their counsel, if known:  (a) the 

United States Trustee; (b) the Debtors’ 20 largest unsecured creditors as identified in its chapter 11 

petition; (c) the Debtors’ prepetition secured lender; and (d) the District Director of Internal 

Revenue; (e) any party with an interest in the collateral.  In light of the nature of the relief requested 

herein, the Debtors submit that no other or further notice is required. 

33. The Debtors further request that the Court deem service of this Motion, pursuant to 

Bankruptcy Rule 4001(b)(1) and 4001(c)(1) and service of the Interim Order, good and sufficient 

notice of the final hearing. 
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IX.  No Prior Request 
 

34. No prior request for the relief sought in this Motion has been made to this or any other 

court. 

 WHEREFORE, the Debtors respectfully request that the Court enter an Order after a 

preliminary hearing attached hereto as Exhibit F: (a) authorizing the Debtors’ immediate use of cash 

collateral in an amount sufficient to avoid immediate and irreparable harm to the Debtors and their 

estates; (b) authorizing secured postpetition financing on a superpriority basis in an amount 

sufficient to avoid immediate and irreparable harm to the Debtors and their estates; (c) after a final 

hearing,  

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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enter a final order authorizing the Debtors use of cash collateral in the ordinary course of the 

Debtors’ business; (d) authorizing secured postpetition financing on a superpriority basis; and (e) 

granting the Debtors such other and further relief as the Court deems just and proper. 

       Respectfully submitted, 

 
/s/ Anthony J. DeGirolamo   
Anthony J. DeGirolamo (0059265) 
3930 Fulton Dr., Ste. 100B 
Canton, Ohio  44718 
Telephone:  (330) 305-9700 
Facsimile:  (330) 305-9713 
E-mail:  ajdlaw@sbcglobal.net 
 
PROPOSED COUNSEL FOR THE 
DEBTORS AND DEBTORS IN 
POSSESSION 
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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EXHIBIT D 
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EXHIBIT E 
 
 
 

17-61738-rk    Doc 11    FILED 08/07/17    ENTERED 08/07/17 10:17:50    Page 38 of 66



 

POST-PETITION NOTE 

$250,000  ____________, 2017 
 

FOR VALUE RECEIVED, Suarez Corporation Industries, SCI Direct, LLC, Retail 
Partners, Inc., and Media Services Corporation , as debtors and debtors-in-possession in the 
Bankruptcy Case defined below, (collectively the “Borrowers”), promise to pay to the order of 
Nancy E. Suarez (the “Lender”), an individual located in Ohio, the principal sum of TWO 
HUNDRED FIFTY THOUSAND DOLLARS ($250,000) or such lesser amount as may be 
advanced and outstanding hereunder, together with simple interest thereon at the rate of five 
percent (5.0%) per annum from the date of disbursement thereof until paid, all in lawful money 
of the United States of America and in immediately available funds. 

Recitals 

A. Borrowers have filed for bankruptcy protection under chapter 11 of Title 11 of the United 
States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the Northern 
District of Ohio (the “Bankruptcy Court”), Case No. ______ (the “Bankruptcy Case”); 

B. The Lender has agreed to provide post-petition financing (the “DIP Financing”) to the 
Borrowers as more fully set forth herein and in a financing order to be entered by the Bankruptcy 
Court in the Bankruptcy Case (the “Financing Order”), which order shall be in form and 
substance acceptable to the Lender, to be used to pay approved expenses set forth in a budget in 
form acceptable to the Lender (the “Budget”), including expenses in connection with the DIP 
Financing; 

C. In connection with this Note, the Borrowers shall request that the Bankruptcy Court enter 
the Financing Order granting the Lender, among other things, a superpriority lien, pursuant to 
Section 364 of the Bankruptcy Code, in all the assets of the Borrowers; and 

D. The Borrowers and the Lender each acknowledges that the terms of this Note must be 
approved by the Bankruptcy Court and the Financing Order entered by the Bankruptcy Court 
before any advance is made under this Note. 

Agreement 

1. Requests for Advances. 

a. The Borrowers may request advances under this Note from time to time, 
but not more often than once in any calendar week.  Each request for an advance hereunder shall 
be in writing, shall be signed by the Borrowers, and shall include a certification of the Borrowers 
(a) that the Borrowers are in compliance with the Financing Order, and (b) that the proceeds of 
the borrowing under this Note will be used by the Borrowers solely as permitted by Section 2, 
below.  Provided that a request for advance complies with the foregoing requirements, the 
Lender shall fund such request within three (3) business days after receipt by the Lender of such 
request. 

17-61738-rk    Doc 11    FILED 08/07/17    ENTERED 08/07/17 10:17:50    Page 39 of 66



 

2 

b. Borrowers may borrow, repay, and reborrower hereunder until the 
Expiration Date (as defined below), subject to terms and conditions of this Note. In no event 
shall the aggregate unpaid principal amount of advances exceed the face amount of this Note. 

c. In no event shall the Lender be under any obligation to advance funds 
under this Note if (i) any default has occurred under the Financing Order, (ii) the Lender shall 
fail to have a superpriority lien, pursuant to Bankruptcy Code § 364, in all of the assets of 
Borrowers, or (iii) the Lender’s lien on all of the assets of Borrowers for any reason ceases to be 
or is not a valid and perfected first priority lien. 

d. The Lender is authorized to record in its books and records the date and 
amount of each advance and payment hereunder, and other information related thereto, which 
books and records will constitute prima facie evidence of the accuracy of the information so 
recorded; provided, however, that failure of the Lender to record, or any error in recording, any 
such information will not relieve the Borrowers of any of the Borrowers’ obligations under this 
Note or the Financing Order.   

2. Use of Proceeds.  The proceeds of each advance under this Note may be used by 
the Borrowers only to pay the approved expenses set forth in the Budget.  No portion of the 
proceeds of this Note may be used in any manner inconsistent with the Financing Order. 

3. The Collateral.  Subject to entry of the Financing Order by the Bankruptcy Court, 
the Borrowers agree to grant to the Lender, a superpriority lien, pursuant to Section 364 of the 
Bankruptcy Code, in and to any and all of the assets (real and personal, tangible and intangible) 
of the Borrowers (the “DIP Collateral”).  Subject to Bankruptcy Court approval of the Financing 
Order, said lien shall be deemed to be duly perfected, non-voidable, superpriority lien on and 
security interest in the DIP Collateral.  Although no documentation will be required to perfect 
said lien and security interest, the Borrowers will provide any documentation reasonably 
requested by the Lender in order to document the Lender’s interest in the DIP Collateral.  
Subject to Bankruptcy Court approval of the Financing Order, the Lender’s superpriority lien 
shall remain in full force and effect no matter the result of the Bankruptcy Case including, but 
not limited to, a dismissal of the Bankruptcy Case. 

4. Payments. 

a. The entire outstanding principal balance of this Note and all accrued and 
unpaid interest will be due and payable in full on the earlier to occur of the following (the date of 
such earlier occurrence, the “Maturity Date”):  (i) written notice from the Lender to the Borrower 
that an Event of Default has occurred under this Note or the Financing Order; (ii) a sale or 
disposition of any or all of the Borrowers’ assets outside the ordinary course of business; or (iii) 
____________________ [insert date].  In addition, if and on each occasion that any funds are 
received by or on behalf of the Borrowers from the sale or other disposition of any DIP 
Collateral, the Borrowers shall, within one (1) business day after such funds are received by the 
Borrowers, prepay this Note in an amount equal to 100% of the amount of such funds. 

17-61738-rk    Doc 11    FILED 08/07/17    ENTERED 08/07/17 10:17:50    Page 40 of 66



 

3 

b. Except as otherwise provided in the Financing Order, the Borrowers waive 
presentment, demand, notice, protest and all other demands and notices in connection with the 
delivery, acceptance, performance, default or enforcement of this Note or the Financing Order. 

5. Events of Default.  The following shall be considered Events of Default: 

a. the failure of the Borrowers to perform in any material respect any of their 
obligations under this Note or the Financing Order 

b. the dismissal of the Case or conversion to a Chapter 7 case, without the 
prior written consent of the Lender  

c. the entry of any order modifying, reversing, revoking, staying, rescinding, 
vacating or amending a Financing Order without the express prior written consent of the 
Lender (and no such consent shall be implied from any other action, inaction or 
acquiescence by the Lender)  

d. the Borrowers or any other party in interest, filing, without the prior 
written consent of the Lender a motion requesting authority to incur indebtedness either 
(i) having administrative expense priority equal or superior to the administrative expense 
priority granted to the Lender under a Financing Order with respect to the Lender’s 
claims, or (ii) secured by a security interest or lien with priority equal or superior to the 
priority of Lender’s security interests in or liens on the Post-Petition Collateral (as 
defined in the Financing Order);  

e. the Bankruptcy Court finding that any liens or claims of any third party, 
are of priority equal or superior to the priority of Lender’s super priority priming security 
interests in and liens on the Post-Petition Collateral;  

6. Remedies Upon Default.  Upon the occurrence of any default hereunder, no 
further advances shall be paid and the outstanding principal balance of this Note, all accrued and 
unpaid interest thereon, and any additional amounts owing to the Lender under this Note, will be 
immediately due and payable in full, and the Lender shall be entitled to exercise its remedies 
against the Borrowers and the DIP Collateral, including without limitation the right to foreclose 
the Lender’s liens and security interests and, subject to Bankruptcy Court approval, shall be 
entitled to do so without obtaining relief from the automatic stay of Section 362 of the 
Bankruptcy Code. 

7. Fees and Expenses.  The Borrowers shall pay (or reimburse the Lender for) all 
reasonable expenses and attorneys’ fees incurred by the Lender in connection with the 
Bankruptcy Case.  At the Borrowers’ option upon notice to the Lender, such expenses fees may 
be paid by an advance under this Note. 

8. Modifications in Writing.  No modification or amendment of the terms of this 
Note shall be valid unless such amendment is in writing and signed by the Borrowers and the 
Lender. 
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9. Headings.  The headings of the paragraphs of this Note are inserted for 
convenience only and shall not affect the interpretation hereof. 

10. Successors and Assigns.  This Note shall bind the Borrowers and the Borrowers’ 
successors and assigns, and the benefits hereof shall inure to the benefit of the Lender and its 
successors and assigns. 

11. Governing Law.  This Note shall be governed by, and construed in accordance 
with, the laws of Ohio (without reference to the conflict of laws provisions thereof) and, to the 
extent applicable, the Bankruptcy Code. 

 

 
 
 IN WITNESS WHEREOF, the Borrowers have executed and delivered this Post-Petition 
Note as of the date first set forth above. 

 
 
       

17-61738-rk    Doc 11    FILED 08/07/17    ENTERED 08/07/17 10:17:50    Page 42 of 66



 

138371  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT F 

17-61738-rk    Doc 11    FILED 08/07/17    ENTERED 08/07/17 10:17:50    Page 43 of 66



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION, CANTON 

 
----------------------------------------------------------x 
In re :  Case No. 17-61735 
SCI DIRECT, LLC :  
 :  Chapter 11 
 : 
Debtor and :  Chief Judge Russ Kendig 
Debtor-in-Possession : 
 : 
(Employer Tax I.D. No. 27-1695346) : 
-----------------------------------------------------------x 
In re: : Case No. 17-61736 
SUAREZ CORPORATION INDUSTRIES :  
 : Chapter 11 
 :  
 : Chief Judge Russ Kendig 
Debtor and  : 
Debtor-in-Possession : 
 : 
(Employer Tax I.D. No. 34-1132690) : 
----------------------------------------------------------x 
In re :  Case No. 17-61737 
RETAIL PARTNER ENTERPRISES, LLC :  
 :  Chapter 11 
 : 
Debtor and :  Chief Judge Russ Kendig 
Debtor-in-Possession : 
 : 
(Employer Tax I.D. No. 27-1695537) : 
-----------------------------------------------------------x 
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In re :  Case No. 17-61738 
MEDIA SERVICE CORPORATION :  
 :  Chapter 11 
 : 
Debtor and :  Chief Judge Russ Kendig 
Debtor-in-Possession : 
 : 
(Employer Tax I.D. No. 34-1185822) : 
-----------------------------------------------------------x 
 

STIPULATION AND INTERIM ORDER GRANTING  
MOTION OF THE DEBTORS IN POSSESSION: (A) AUTHORIZING 

THE DEBTORS’ USE OF CASH COLLATERAL PURSUANT TO 
SECTION 363 OF THE BANKRUPTCY CODE; (B) AUTHORIZING THE 
DEBTORS TO OBTAIN POSTPETITION FINANCING PURSUANT TO 

SECTION 364 OF THE BANKRUPTCY CODE; (C) PROVIDING 
ADEQUATE PROTECTION AND GRANTING SUPERPRIORITY 

CLAIMS; AND (D) APPROVING AND AUTHORIZING DEBTORS TO 
ENTER INTO CERTAIN RELATED LOAN DOCUMENTS 

 
 This matter coming before the Court on the Motion of the Debtors for an Interim Order 

Authorizing: (a) the Debtors’ Use of Cash Collateral Pursuant to section 363(c)(2) of the Title 11 

of the United States Code (the “Bankruptcy Code”); (b) the Debtors to Obtain Postpetition 

Financing Pursuant to section 364(c)(1) of the Bankruptcy Code; and Approving and 

Authorizing the Debtors to Enter into Certain Related Loan Documents (the “Motion”).  The 

motion was filed with this Court on August 7, 2017, Docket No. ___ (the “Motion”). 

 After a hearing, and consideration of the Motion, the statements made by parties in 

interest at the Hearing, the Court hereby makes these following findings of fact and conclusions 

of law:  (a) the Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334 and the order 

of reference entered in this District on April 12, 2012, pursuant to 28 U.S.C. § 157; (b) this is a 

core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (J), and (M); (c) service of the Motion 

and notice of the Hearing was sufficient under the circumstances and any requirement for other 

or further notice shall be, and it hereby is, dispensed with and waived; (d) the Court, having been 
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asked by the Debtor to consider the Motion made under Sections 363(c)(2) and 364 (c)(1) of the 

Bankruptcy Code and Rules 2002, 4001 and 9014 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), is authorized to enter final judgment and this Interim Order constitutes 

the Court’s findings of fact and conclusions of law under Bankruptcy Rule 7052; and (e) the 

Court having considered the legal and factual bases set forth in the Motion, determines that just 

cause has been shown for the relief granted herein, and accordingly; 

The Motion shall be, and hereby is, GRANTED on an interim basis to the extent 

provided herein. 

1. Capitalized terms not otherwise defined herein have the meanings given to them 

in the Motion. 

2. The Debtors filed voluntary petitions for relief under chapter 11 of the 

Bankruptcy Code on August 7, 2017, (the “Petition Date”) and are continuing in the management 

and possession of their business and property as a debtors-in-possession pursuant to sections 

1107 and 1108 of the Bankruptcy Code. 

3. Prior to the commencement of the Debtors’ chapter 11 case, Nancy Suarez ( the 

“Prepetition Lender”) made loans and advances to the Debtors, pursuant to the terms certain loan 

agreements and promissory notes, executed on or about April 15, 2016, as amended, 

supplemented, restated or otherwise modified from time to time, and certain other loan and 

security agreements executed and delivered by the Debtors Suarez Corporation Industries and 

SCI Direct, LLC with, to, or in favor of the Prepetition Lender (collectively, the “Loan 

Agreement”).  The Prepetition Lender holds prepetition claims in excess of $20,496,358.55.  

4. The Debtors agree and acknowledge that, as of August 4, 2017, the outstanding 

principal amount under the Loan Agreement was note less than $20,496,358.55, (the foregoing 
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loans and all interest and accrued and unpaid fees and expenses thereon collectively referred to 

herein as the “Prepetition Indebtedness”); and the Debtors further agree and acknowledge that 

the Prepetition Indebtedness constitutes a valid and binding obligation of the Debtors enforceable 

(except solely to the extent enforcement is stayed pursuant to section 362 of the Bankruptcy 

Code) in accordance with the terms of the Prepetition Loan Documents, no offsets, expenses or 

counterclaims to the Prepetition Indebtedness exist, and the Prepetition Indebtedness is not 

subject to avoidance or subordination under the Bankruptcy Code or applicable non-bankruptcy 

law. 

5. The Prepetition Lender has agreed to provide postpetition financing to the 

Debtors and consents to the Debtors’ use of Cash Collateral as provided in this Interim Order.   

6. Pursuant to Section 363(c)(2) the Debtors may not use Cash Collateral without the 

consent of all parties with an interest in the property or demonstrating adequate protection to 

such parties under Section 361.  As evidenced by the signatures below, the Prepetition Lender 

has agreed to the Debtors’ use of cash collateral on the terms and conditions set forth herein. 

7. The Debtors have demonstrated adequate protection to the Prepetition Lender for 

the Debtors’ use of Cash Collateral by granting:  a replacement lien on the Debtors’ post-petition 

property subject to the DIP Financing and with the specific exception of those causes of action 

under Chapter 5 of the Bankruptcy Code (“Avoidance Actions”).  Therefore, the Debtors may 

use Cash Collateral as provided herein pursuant to Section 363(c)(2)(b). 

8. Pursuant to Section 364(c)(1) of the Bankruptcy Code, the Debtors also requested 

that this Court grant it authority to obtain up to $250,000.00 as post-petition financing (“DIP 

Financing”) as well as approval of the Note and Security Agreement attached hereto as Exhibit A 

(collectively, the “DIP Agreement”).    
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9. The Prepetition Lender is willing to provide the DIP Financing pursuant to 

Section  364(c)(1) in exchange for superpriority administrative expense claims for the amounts 

so borrowed and related costs, fees, and expenses; provided, however, that such superpriority 

administrative expense claim shall not extend to the proceeds of the Avoidance Actions.   

10. No practical source of additional financing exists other than pursuant to the DIP 

Agreement since the Debtors acknowledge that (a) all or substantially all of their cash is the Cash 

Collateral of the Prepetition Lender; (b) the Prepetition Lender does not consent to the Debtors’ 

use of the Cash Collateral going forward except pursuant to the terms of this Interim Order; 

(c) uncertainty exists over whether the Debtors could obtain approval to use Cash Collateral or 

obtain a “priming” lien with respect to the Prepetition Collateral over the Prepetition Lender’s 

objection; and (d) the Debtors’ only present means of obtaining funding is a debtor-in-possession 

loan facility pursuant to section 364 of the Bankruptcy Code. 

11. The Debtors have stated that they desire to pursue a financial restructuring or sale 

of their assets in cooperation with the Prepetition Lender and that the Debtors believe that the 

best method to effectuate such a financial restructuring is by means of a chapter 11 case for the 

Debtors. 

12. Based on the record presented to the Court by the Debtors at the Hearing, (i) the 

Debtors are unable to obtain interim or permanent financing from sources other than the 

Prepetition Lender on terms more favorable than under the DIP Agreement; (ii) the Debtors have 

been unable to obtain interim unsecured credit solely under section 503(b)(1) of the Bankruptcy 

Code as an administrative expense; and (iii) new credit is unavailable to the Debtors without its 

granting to the Prepetition Lender claims having priority over that of administrative expenses of 

the kind specified in sections 503(b) and 507(b) of the Bankruptcy Code. 

17-61738-rk    Doc 11    FILED 08/07/17    ENTERED 08/07/17 10:17:50    Page 48 of 66



 

138373  6

13. Based upon the record presented to the Court by the Debtors, the DIP Agreement 

have been negotiated in good faith and at arm’s length between the Debtors and the Prepetition 

Lender, and any credit extended and loans made to the Debtors by the Prepetition Lender 

pursuant to the DIP Agreement and this Interim Order are deemed to have been extended or 

made in good faith within the meaning of section 364(e) of the Bankruptcy Code. 

14. Based upon the record presented to the Court by the Debtors, the relief requested 

in the Motion is necessary, essential, and appropriate for the continued operation of the Debtors’ 

business and the management and preservation of the Debtors’ assets and properties and is in the 

best interests of the Debtors, their estate, creditors and equity security holders. 

15. Having determined the above, this Court hereby grants the Debtors authority to 

obtain the DIP Financing under the DIP Agreement as described in the Motion. 

IT IS ORDERED, ADJUDGED, AND DECREED THAT: 

A. The Debtors are hereby authorized to use Cash Collateral only through August __, 

2017, (the “Interim Period”), pursuant to the terms and provisions of this Interim Order and 

pursuant to Section 363(c)(2)(B) of the Bankruptcy Code as setoff forth in the budget attached 

hereto as Exhibit B.  Debtors may not use or seek to use Cash Collateral unless otherwise agreed 

by the Prepetition Lender other than pursuant to the terms of this Interim Order. 

B. The Debtors are authorized to obtain the DIP Financing from the Prepetition 

Lender in an aggregate amount up to $250,000 under the terms of the DIP Agreement (the “DIP 

Indebtedness”).  Interest on the unpaid principal amount of the DIP Financing shall accrue from 

the date of the first borrowing until the principal amount thereof shall be paid in full, at a rate per 

annum equal to five percent (5%), and shall be due and payable in full on the earlier of (i) the 

date upon which a Plan of the Debtors is consummated, (ii) the date a sale of the Debtors’ assets 
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closes; (iii) the occurrence of an event of default under the DIP Agreement or (iv) the effective 

date of termination of the obligations hereunder.  Interest shall be computed on the basis of a 

year of 365/366 days and the actual number of days elapsed.  The Debtors are authorized and 

directed to pay all interest, fees and other amounts that may be required or necessary for the 

Debtors’ performance under the terms of this Interim Order or the DIP Agreement.   

C. The Prepetition Lender is granted an allowed superpriority administrative expense 

claim pursuant to Section 364(c)(1) having priority in right of payment over any and all other 

obligations, liabilities and indebtedness of the Debtors, now in existence or hereafter incurred by 

the Debtors and over any and all administrative expenses or priority claims of the kind specified 

in, or ordered pursuant to, sections 326, 330, 331, 503(b), 506(c) or 507(b) of the Bankruptcy 

Code, such superpriority administrative claim being limited to an amount equal to the aggregate 

amount of borrowings of the Debtors through the Interim Period; provided, however, that such 

superpriority administrative claims shall not extend to the proceeds of any Avoidance Actions. 

D. As security for the DIP Indebtedness as further set forth in the Security 

Agreement attached as Exhibit A, and in accordance with section 364(c)(2),(3) and (d) of the 

Bankruptcy Code, the Prepetition Lender shall have and is hereby granted to the extent necessary 

(without the necessity of the recordation of mortgages, security agreements, pledge agreements, 

assignments, control agreements, financing statements or otherwise) valid and perfected senior 

and first priority priming security interests in and liens on all property and interests in property of 

the Debtor whether acquired by the Debtor prior to or subsequent to the Petition Date, and any 

and all proceeds thereof or other interests to secure any and all obligations under the DIP.  

E. Except as set forth with respect to the superpriority claims related to the DIP 

Indebtedness, the liens, mortgages and security interests claims granted to the Prepetition Lender 
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with respect to the replacement liens, shall be subject and subordinate to a carve-out as follows 

(collectively the “Carve-Out”): up to $200,000.00 aggregate for the allowed fees and expenses of 

the following professionals of the Debtors retained pursuant to Bankruptcy Code sections 327 or 

328: up to $80,000.00 for Anthony J. DeGirolamo, proposed counsel to the Debtors; up to 

$50,000.00 for Craig T. Connelly, proposed special counsel to the Debtors; up to $50,000.00 for 

the Phillips Organization, proposed financial advisor the Debtors; and up to $20,000 in the 

aggregate for the allowed fees and expenses of counsel and any other professionals of a 

committee appointed in these cases pursuant to Bankruptcy Code sections 1103 or 329. No 

portion of the Carve-Out may be used to litigate, object, contest or challenge in any manner or 

raise any defense to the debt or collateral position of the Prepetition Lender, whether by 

challenging the validity, extent, amount, perfection, priority or enforceability of the Loan 

Agreement or the DIP Agreement, the obligations or the Prepetition Lender’s liens, security 

interests or mortgages, or any other rights of interests or Replacement Liens with respect thereto 

or any other rights or interests of the Prepetition Lender, or by seeking to subordinate or 

recharacterize the claims of the Prepetition Lender, or by asserting any claims or causes of 

action, including, without limitation, any actions under chapter 5 of the Bankruptcy Code, 

against the Prepetition Lender. The Carve-Out shall not be used in connection with (i) 

preventing, hindering or delaying the Prepetition Lender’s enforcement or realization upon the 

Collateral in accordance with this Order, (ii) using or seeking to use Cash Collateral other than in 

accordance with this Order or selling or otherwise disposing of the Collateral without the consent 

of the Prepetition Lender, (iii) using or seeking to use any insurance proceeds related to the 

Collateral without the consent of the Prepetition Lender; or (iv) obtaining credit or incurring debt 
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secured by a lien senior to or pari passu with the Prepetition Lender’s liens or the Replacement 

Liens. 

F. Subject to applicable provisions of the Bankruptcy Code and this Order, no costs 

or administrative expenses which have been or may be incurred in the Debtors’ chapter 11 case 

or in subsequent cases under chapter 7 of the Bankruptcy Code as a result of a conversion 

pursuant to section 1112 of the Bankruptcy Code, and no priority claims, are or will be prior to 

or on a parity with the claims of the Prepetition Lender with respect to the DIP Financing, and no 

other claim having a priority superior to or pari passu with that granted by this Interim Order to 

the Prepetition Lender shall be granted while any portion of the DIP Financing remains 

outstanding unless the Prepetition Lender otherwise agrees. 

G. No costs or expenses of administration which have or may be incurred in the 

Debtors’ chapter 11 case, any conversion of any of the Debtors’ chapter 11 case pursuant to 

section 1112 of the Bankruptcy Code, pursuant to section 506(c) of the Bankruptcy Code, or in 

any future proceedings or cases related hereto, shall be charged against the Prepetition Lender, 

its claims or the Collateral, without the written consent of the Prepetition Lender and no such 

consent shall be implied from any other action, inaction or acquiescence by the Prepetition 

Lender and no obligations incurred or payments or other transfers made by or on behalf of the 

Debtors on account of the financing arrangements with the Prepetition Lender shall be avoidable 

or recoverable from the Prepetition Lender under sections 547, 548, 550, 553 or any other 

provision of the Bankruptcy Code. The Prepetition Lender shall not be subject to the equitable 

doctrine of “marshaling” or any similar doctrine with respect to the Collateral, and the 

Prepetition Lender shall have the right, in their sole discretion, to seek payment from the Debtors 
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or any other person or entity, and from the Collateral or any assets of any person or entity other 

than the Debtor, in such order and at such times as the Prepetition Lender may choose. 

H. The Debtors may use the proceeds of the loans and advances made pursuant to the 

DIP Agreement only for the purposes specifically set forth in the DIP Agreement.  

Notwithstanding anything herein or in the DIP Agreement to the contrary, no such loans or 

advances or any proceeds of the Prepetition Collateral may be used by the Debtors or any other 

person or entity to investigate, object to or consent in any manner, or raise any defense to, the 

validity, extent, perfection, priority or enforceability of  the Prepetition Indebtedness, the DIP 

Financing and any interest and accrued and unpaid fees and expenses thereon (collectively 

referred to herein as the “Post-Petition Indebtedness”), or any liens or security interests with 

respect thereto or any other rights or interest of the Prepetition Lender to investigate or assert any 

claims or causes of action, including, without limitation, any actions under chapter 5 of the 

Bankruptcy Code, against the Prepetition Lender. 

I. As adequate protection and in accordance with section 363(e) of the Bankruptcy 

Code, the Prepetition Lender is hereby granted a valid, binding, enforceable and perfected 

postpetition replacement liens and additional liens (the “Adequate Protection Liens”) in all of the 

Debtors’ assets, except for Avoidance Actions.  The Adequate Protection Liens shall secure an 

amount of the Prepetition Loans equal to the aggregate amount of Cash Collateral expended 

during the Interim Period.   

J. Except as it relates to the Prepetition Lender’s rights set forth in this Interim 

Order, the automatic stay provisions of section 362 of the Bankruptcy Code are vacated and 

modified to the extent necessary to permit the Prepetition Lender to implement the terms and 

conditions of the DIP Agreement and the provisions of this Interim Order. 
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K. The Debtors are hereby authorized and directed to perform all acts, and execute 

and comply with the terms of such other documents, instruments and agreements in addition to 

this Interim Order as the Prepetition Lender may reasonably require as evidence of and for the 

protection of the Post-Petition Indebtedness or which may be otherwise deemed necessary or 

advisable by the Prepetition Lender to effectuate the terms and conditions of this Interim Order, 

each of such documents, instruments, and agreements being included in the definition of 

“Interim Order” contained herein. 

L. The following shall be Events of Default under this order: the failure of the Debtors to 

perform in any material respect any of their obligations under the DIP Agreement or this Order; 

the dismissal of the Bankruptcy Case or conversion to a Chapter 7 case, without the prior written 

consent of the Prepetition Lender; the appointment of a Chapter 11 Trustee or examiner; the 

entry of any order modifying, reversing, revoking, staying, rescinding, vacating or amending this 

Order without the express prior written consent of the Prepetition Lender (and no such consent 

shall be implied from any other action, inaction or acquiescence by the Prepetition Lender); the 

Debtors or any other party in interest, filing, without the prior written consent of the Prepetition 

Lender, a motion requesting authority to incur indebtedness either (i) having administrative 

expense priority equal or superior to the administrative expense priority granted to the 

Prepetition Lender under this Order with respect to the Prepetition Lender’s claims, or 

(ii) secured by a security interest or lien with priority equal or superior to the priority of 

Prepetition Lender’s security interests in or liens on the Collateral; and the Bankruptcy Court 

finding that any liens or claims of any third party, are of priority equal or superior to the priority 

of Prepetition Lender’s super priority priming security interests in and liens on the Collateral.   
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M. All post-petition loans, advances and other financial accommodations under the 

DIP Agreement are made in reliance on this Interim Order, and other than pursuant to this 

Interim Order, there shall not at any time be entered in any of the Debtors’ chapter 11 case any 

order which (a) authorizes the use of Cash Collateral by the Debtors in which the Prepetition 

Lender has an interest or (b) under section 364 of the Bankruptcy Code authorizes the obtaining 

of credit or the incurring of indebtedness secured by a lien or security interest which is equal or 

senior to a lien or security interest in any property in which the Prepetition Lender may hold a 

lien or security interest, or which is entitled to priority administrative expense status which is 

equal or superior to that granted to the Prepetition Lender herein; unless, in each instance (i) the 

Prepetition Lender, prior to entry of such an order, shall have given its express prior written 

consent thereto (and no such consent shall be implied from any other action, inaction or 

acquiescence from the Prepetition Lender), or (ii) the DIP Financing and the Prepetition 

Indebtedness, without limitation, shall first be indefeasibly paid in full in cash, including all 

debts and obligations of the Debtors to the Prepetition Lender which arises or results from the 

obligations, loans, and interests authorized herein.   

N. The Debtors hereby waive any and all claims or causes of actions against the 

Prepetition Lender and any of its officers, directors, employees, attorneys, advisors or 

representatives relating to or arising in connection with the Loan Agreement.  

O. Nothing herein shall limit the rights of the Prepetition Lender to (i) seek further 

adequate protection in addition to the Adequate Protection Liens under sections 362, 363, or 364 

or the Bankruptcy Code on account of obligations outstanding under the Loan Agreement, (ii) 

seek further relief from the automatic stay of section 362 of the Bankruptcy Code at any future 

time, (iii) request a conversion of any or all of the Debtors’ chapter 11 case to a chapter 7 or the 
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appointment of a trustee or examiner under section 1104 of the Bankruptcy Code, or (iv) 

propose, subject to the provisions of section 1121 of the Bankruptcy Code, a chapter 11 plan or 

plans in any or all of this chapter 11 case.  

P. The provisions of this Interim Order shall inure to the benefit of the Debtors, the 

Prepetition Lender and shall be binding upon the Debtors, the Prepetition Lender and their 

respective successors and assigns including any trustee or other fiduciary hereafter appointed as 

a legal representative of the Debtors or with respect to property of the estates of the Debtors, 

whether under chapter 11 of the Bankruptcy Code or any subsequent chapter 7 case, and shall 

also be binding upon the United States Trustee, all creditors of the Debtors and other parties in 

interest.  

Q. If any or all of the provisions of this Interim Order are hereafter modified, vacated 

or stayed, such modification, vacation or stay shall not affect (a) the validity of any obligation, 

indebtedness or liability incurred by the Debtors to the Prepetition Lender prior to the effective 

date of such modification, vacation or stay (including, without limitation, the Post-Petition 

Indebtedness), or (b) the validity or enforceability of any security interest, lien, or priority 

authorized or created hereunder or pursuant to the DIP Agreement.  Notwithstanding any such 

modification, vacation or stay, any indebtedness, obligations or liabilities incurred by the 

Debtors to the Prepetition Lender prior to the effective date of such modification, vacation or 

stay (including, without limitation, the Post-Petition Indebtedness), shall be governed in all 

respects by the original provisions of this Interim Order, and the Prepetition Lender shall be 

entitled to all the rights, remedies, privileges and benefits granted herein and pursuant to the DIP 

Agreement with respect to all such indebtedness, obligations or liabilities.  The obligations, 

indebtedness or liability of the Debtors to the Prepetition Lender under this Interim Order 
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(including, without limitation, the Post-Petition Indebtedness), and the DIP Agreement shall not 

be discharged by the entry of an order confirming a plan of reorganization(s) in the Debtors’ 

chapter 11 case and, pursuant to section 1141(d)(4) of the Bankruptcy Code, unless and until all 

Indebtedness is paid in full in cash prior to or concurrently with the entry of such order.  

R. Any obligations or duties of the Debtors set forth in this Interim Order shall be 

binding upon and enforceable against any agent retained by the Debtors to perform such 

obligations or duties; provided, however, that neither the retention by the Debtors of an agent for 

the purpose of performing any such obligations or duties nor the failure of any such agent to 

punctually and faithfully perform any such obligations or duties shall relieve or discharge the 

Debtors from the punctual and faithful performance thereof.  

S. The Debtors irrevocably waive any right to seek any modifications or extensions 

of this Interim Order without the prior written consent of the Prepetition Lender, and no such 

consent shall be implied by any other action, inaction or acquiescence by the Prepetition Lender.  

T. The terms of the financing arrangements between the Debtors and the Prepetition 

Lender, set forth herein and in the DIP Agreement, have been negotiated in good faith and at 

arms’ length between the Debtors and the Prepetition Lender and any loans, advances or other 

financial and credit accommodations which are made or caused to be made to the Debtors by the 

Prepetition Lender pursuant to the DIP Agreement are deemed to have been extended in good 

faith, as the term “good faith” is used in section 364(e) of the Bankruptcy Code, and shall be 

entitled to the full protection of section 364(e) of the Bankruptcy Code in the event that this 

Interim Order or any provision hereof is vacated, reversed or modified, on appeal or otherwise.  

U. Further requests for additional DIP Financing or use of Cash Collateral as may be 

made by the Debtors, if any, will be heard at ____ a.m. (Eastern Time) on August __, 2017, 
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(“Further Hearing”), in United States Bankruptcy Court for the Northern District of Ohio 

(Canton Division), 401 McKinley Avenue SW, Canton, Ohio 44702, at which time any party-in-

interest may appear and state its objections, if any, to the use of cash collateral and borrowings 

by the Debtors.  The following parties shall immediately, and in no event later than three (3) 

days after the entry of this Interim Order, be mailed copies of this Interim Order: (a) the Office 

of the United States Trustee, (b) the attorneys for the Prepetition Lender, (c) all other creditors 

known to the Debtors who may have liens against Debtors’ assets, (d) any statutory committee of 

unsecured creditors (or if retained, its counsel) if and when one is appointed, (e) the twenty (20) 

largest unsecured creditors of the Debtors, (f) all landlords, operators and/or mortgagors of the 

premises at which any of the Debtors’ inventory or equipment is located, (g) all equipment 

lessors of the Debtors and (h) all parties in interest that have filed requests for notice in this 

chapter 11 case.  Except as otherwise provided in this paragraph, the terms of this Interim Order 

shall be valid and binding upon the Debtors, all creditors of Debtors and all other parties-in-

interest from and after the date of this Interim Order by this Court.  In the event this Court 

modifies any of the provisions of this Interim Order following such further hearing, such 

modifications shall not affect the rights and priorities of the Prepetition Lender pursuant to this 

Interim Order with respect to the administrative expense claims, and any portion of the Post-

Petition Indebtedness which arises, or is incurred or is advanced prior to such modifications (or  

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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otherwise arising prior to such modifications), and this Interim Order shall remain in full force 

and effect except as specifically amended or modified at such final hearing. 

Dated: August ____, 2017 
 

# # # 

APPROVED AND CONSENTED TO: 
 
 
_____________________________ 
Anthony J. DeGirolamo (0059265) 
3930 Fulton Dr., Ste. 100B 
Canton, Ohio  44718 
Telephone:  (330) 305-9700 
Facsimile:  (330) 305-9713 
E-mail:  ajdlaw@sbcglobal.net 
 
PROPOSED COUNSEL FOR THE 
DEBTORS AND DEBTOR IN POSSESSION 
 
 
 
      
Marc B. Merklin (___________) 
Brouse McDowell 
388 S. Main St., Ste. 500 
Akron, Ohio 44311 
Telephone: (330) 535-5711 
Facsimile: (330) 253-8601 
E-Mail: mmerklin@brouse.com 
 
COUNSEL FOR NANCY SUAREZ 
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POST-PETITION NOTE 

$250,000  ____________, 2017 
 

FOR VALUE RECEIVED, Suarez Corporation Industries, SCI Direct, LLC, Retail 
Partners, Inc., and Media Services Corporation , as debtors and debtors-in-possession in the 
Bankruptcy Case defined below, (collectively the “Borrowers”), promise to pay to the order of 
Nancy E. Suarez (the “Lender”), an individual located in Ohio, the principal sum of TWO 
HUNDRED FIFTY THOUSAND DOLLARS ($250,000) or such lesser amount as may be 
advanced and outstanding hereunder, together with simple interest thereon at the rate of five 
percent (5.0%) per annum from the date of disbursement thereof until paid, all in lawful money 
of the United States of America and in immediately available funds. 

Recitals 

A. Borrowers have filed for bankruptcy protection under chapter 11 of Title 11 of the United 
States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the Northern 
District of Ohio (the “Bankruptcy Court”), Case No. ______ (the “Bankruptcy Case”); 

B. The Lender has agreed to provide post-petition financing (the “DIP Financing”) to the 
Borrowers as more fully set forth herein and in a financing order to be entered by the Bankruptcy 
Court in the Bankruptcy Case (the “Financing Order”), which order shall be in form and 
substance acceptable to the Lender, to be used to pay approved expenses set forth in a budget in 
form acceptable to the Lender (the “Budget”), including expenses in connection with the DIP 
Financing; 

C. In connection with this Note, the Borrowers shall request that the Bankruptcy Court enter 
the Financing Order granting the Lender, among other things, a superpriority lien, pursuant to 
Section 364 of the Bankruptcy Code, in all the assets of the Borrowers; and 

D. The Borrowers and the Lender each acknowledges that the terms of this Note must be 
approved by the Bankruptcy Court and the Financing Order entered by the Bankruptcy Court 
before any advance is made under this Note. 

Agreement 

1. Requests for Advances. 

a. The Borrowers may request advances under this Note from time to time, 
but not more often than once in any calendar week.  Each request for an advance hereunder shall 
be in writing, shall be signed by the Borrowers, and shall include a certification of the Borrowers 
(a) that the Borrowers are in compliance with the Financing Order, and (b) that the proceeds of 
the borrowing under this Note will be used by the Borrowers solely as permitted by Section 2, 
below.  Provided that a request for advance complies with the foregoing requirements, the 
Lender shall fund such request within three (3) business days after receipt by the Lender of such 
request. 
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b. Borrowers may borrow, repay, and reborrower hereunder until the 
Expiration Date (as defined below), subject to terms and conditions of this Note. In no event 
shall the aggregate unpaid principal amount of advances exceed the face amount of this Note. 

c. In no event shall the Lender be under any obligation to advance funds 
under this Note if (i) any default has occurred under the Financing Order, (ii) the Lender shall 
fail to have a superpriority lien, pursuant to Bankruptcy Code § 364, in all of the assets of 
Borrowers, or (iii) the Lender’s lien on all of the assets of Borrowers for any reason ceases to be 
or is not a valid and perfected first priority lien. 

d. The Lender is authorized to record in its books and records the date and 
amount of each advance and payment hereunder, and other information related thereto, which 
books and records will constitute prima facie evidence of the accuracy of the information so 
recorded; provided, however, that failure of the Lender to record, or any error in recording, any 
such information will not relieve the Borrowers of any of the Borrowers’ obligations under this 
Note or the Financing Order.   

2. Use of Proceeds.  The proceeds of each advance under this Note may be used by 
the Borrowers only to pay the approved expenses set forth in the Budget.  No portion of the 
proceeds of this Note may be used in any manner inconsistent with the Financing Order. 

3. The Collateral.  Subject to entry of the Financing Order by the Bankruptcy Court, 
the Borrowers agree to grant to the Lender, a superpriority lien, pursuant to Section 364 of the 
Bankruptcy Code, in and to any and all of the assets (real and personal, tangible and intangible) 
of the Borrowers (the “DIP Collateral”).  Subject to Bankruptcy Court approval of the Financing 
Order, said lien shall be deemed to be duly perfected, non-voidable, superpriority lien on and 
security interest in the DIP Collateral.  Although no documentation will be required to perfect 
said lien and security interest, the Borrowers will provide any documentation reasonably 
requested by the Lender in order to document the Lender’s interest in the DIP Collateral.  
Subject to Bankruptcy Court approval of the Financing Order, the Lender’s superpriority lien 
shall remain in full force and effect no matter the result of the Bankruptcy Case including, but 
not limited to, a dismissal of the Bankruptcy Case. 

4. Payments. 

a. The entire outstanding principal balance of this Note and all accrued and 
unpaid interest will be due and payable in full on the earlier to occur of the following (the date of 
such earlier occurrence, the “Maturity Date”):  (i) written notice from the Lender to the Borrower 
that an Event of Default has occurred under this Note or the Financing Order; (ii) a sale or 
disposition of any or all of the Borrowers’ assets outside the ordinary course of business; or (iii) 
____________________ [insert date].  In addition, if and on each occasion that any funds are 
received by or on behalf of the Borrowers from the sale or other disposition of any DIP 
Collateral, the Borrowers shall, within one (1) business day after such funds are received by the 
Borrowers, prepay this Note in an amount equal to 100% of the amount of such funds. 
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b. Except as otherwise provided in the Financing Order, the Borrowers waive 
presentment, demand, notice, protest and all other demands and notices in connection with the 
delivery, acceptance, performance, default or enforcement of this Note or the Financing Order. 

5. Events of Default.  The following shall be considered Events of Default: 

a. the failure of the Borrowers to perform in any material respect any of their 
obligations under this Note or the Financing Order 

b. the dismissal of the Case or conversion to a Chapter 7 case, without the 
prior written consent of the Lender  

c. the entry of any order modifying, reversing, revoking, staying, rescinding, 
vacating or amending a Financing Order without the express prior written consent of the 
Lender (and no such consent shall be implied from any other action, inaction or 
acquiescence by the Lender)  

d. the Borrowers or any other party in interest, filing, without the prior 
written consent of the Lender a motion requesting authority to incur indebtedness either 
(i) having administrative expense priority equal or superior to the administrative expense 
priority granted to the Lender under a Financing Order with respect to the Lender’s 
claims, or (ii) secured by a security interest or lien with priority equal or superior to the 
priority of Lender’s security interests in or liens on the Post-Petition Collateral (as 
defined in the Financing Order);  

e. the Bankruptcy Court finding that any liens or claims of any third party, 
are of priority equal or superior to the priority of Lender’s super priority priming security 
interests in and liens on the Post-Petition Collateral;  

6. Remedies Upon Default.  Upon the occurrence of any default hereunder, no 
further advances shall be paid and the outstanding principal balance of this Note, all accrued and 
unpaid interest thereon, and any additional amounts owing to the Lender under this Note, will be 
immediately due and payable in full, and the Lender shall be entitled to exercise its remedies 
against the Borrowers and the DIP Collateral, including without limitation the right to foreclose 
the Lender’s liens and security interests and, subject to Bankruptcy Court approval, shall be 
entitled to do so without obtaining relief from the automatic stay of Section 362 of the 
Bankruptcy Code. 

7. Fees and Expenses.  The Borrowers shall pay (or reimburse the Lender for) all 
reasonable expenses and attorneys’ fees incurred by the Lender in connection with the 
Bankruptcy Case.  At the Borrowers’ option upon notice to the Lender, such expenses fees may 
be paid by an advance under this Note. 

8. Modifications in Writing.  No modification or amendment of the terms of this 
Note shall be valid unless such amendment is in writing and signed by the Borrowers and the 
Lender. 
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9. Headings.  The headings of the paragraphs of this Note are inserted for 
convenience only and shall not affect the interpretation hereof. 

10. Successors and Assigns.  This Note shall bind the Borrowers and the Borrowers’ 
successors and assigns, and the benefits hereof shall inure to the benefit of the Lender and its 
successors and assigns. 

11. Governing Law.  This Note shall be governed by, and construed in accordance 
with, the laws of Ohio (without reference to the conflict of laws provisions thereof) and, to the 
extent applicable, the Bankruptcy Code. 

 

 
 
 IN WITNESS WHEREOF, the Borrowers have executed and delivered this Post-Petition 
Note as of the date first set forth above. 
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EXHIBIT B 
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