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UNITED STATES BANKRUPTCY COURT 
 

DISTRICT OF OREGON 

In re  
 
Olsen Agricultural Enterprises LLC, 
an Oregon limited liability company, 
 
   Debtor. 
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)

  
Case No. 11-62723-fra11 
 
Chapter 11 
 
FINAL ORDER AUTHORIZING 
DEBTOR TO OBTAIN POSTPETITION 
SECURED FINANCING AND 
GRANTING ADEQUATE PROTECTION 
TO PREPETITION SECURED PARTIES 

 
 A preliminary hearing was held on June 13, 2011, to consider the Motion for 

Authorization to Obtain Secured Credit on Interim and Final Basis [Dkt #34] filed by Olsen 

Agricultural Enterprises LLC (the “Debtor”), as debtor in possession.  Based on the evidence 

presented at the preliminary hearing and on the entire record of this case, the Court granted the 

motion on an interim basis and authorized the Debtor to obtain advances from Bacchus Capital, 

L.P. in the aggregate principal amount of $675,000 in accordance with the terms set forth in the 

Below is an Order of the Court.

_______________________________________
FRANK R. ALLEY

U.S. Bankruptcy Judge

U.S. BANKRUPTCY COURT
DISTRICT OF OREGON

F I L E D
June 23, 2011

Clerk, U.S. Bankruptcy Court
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term sheet attached to the motion as Exhibit A, subject to the limitations and qualifications 

described by the Court on the record while announcing its decision, so as to avoid immediate and 

irreparable harm to the estate pending a final hearing.  On June 16, 2011, the Court entered 

herein as Document #79 its Interim Order (I) Authorizing Debtor to Obtain Postpetition Secured 

Financing, (II) Granting Adequate Protection to Prepetition Secured Parties and (III) Scheduling 

a Final Hearing (the “Interim Order”).  On June 17, 2011, the Debtor filed its Motion to Amend 

the Interim Order [Dkt #80] (the “Motion to Amend”).  On June 20, 2011, at the hearing to 

consider the Motion to Amend, (i) the Debtor withdrew the Motion to Amend and informed the 

Court and other parties that Rabo Agrifinance, Inc. (“Rabo” or the “DIP Lender”) and the Debtor 

had agreed to the terms of a debtor in possession loan facility for a loan (the “DIP Loan”) in the 

aggregate amount of $3,000,000 on terms more favorable to the estate than those approved by 

the Interim Order, and (ii) the Court approved, on a final basis, the DIP Loan to be provided by 

Rabo and cancelled the hearing scheduled for July 13, 2011.  Based on the entire record of this 

case, the Court makes the following findings of fact and conclusions of law:  

 A. On June 1, 2011 (the “Petition Date”), the Debtor filed herein a voluntary petition 

under Chapter 11 of the Bankruptcy Code.  The Debtor is continuing in the management and 

possession of its business and properties as debtor in possession under sections 1107 and 1108 of 

the Bankruptcy Code.  On June 9, 2011, the Official Committee of Unsecured Creditors (the 

“Committee”) was appointed by the United States trustee.  As of the date hereof, no trustee or 

examiner has been requested or appointed in this case.   

 B. The Debtor is the surviving entity of a merger transaction that was consummated 

on June 1, 2011.  In the merger transaction, Olsen Agricultural Company, Inc., an Oregon 
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corporation (“OAC”), Jenks-Olsen Land Co., an Oregon general partnership (“JOLC”), Olsen 

Vineyard Company, LLC, an Oregon limited liability company (“OVC”), and The Olsen Farms 

Family Limited Partnership (“OFFLP”) were merged with and into the Debtor.  OAC, JOLC, 

OVC and OFFLP were co-borrowers under the term loan originally made by AXA Equitable 

Life Insurance Company and subsequently purchased by Rabo, and OAC, JOLC and OVC were 

co-borrowers under the line of credit loans made by Rabo.  In connection with the merger 

transaction, other related parties that pledged real estate collateral to support the line of credit 

loans agreed to contribute such property to the Debtor in exchange for the right to receive 

ownership interests in the Debtor.  

 C. The Debtor operates an agricultural enterprise on approximately 7,762 acres of 

owned and leased land located in Benton, Linn and Polk Counties.  Its business is  comprised 

principally of three divisions:  (a) Olsen Seed Company, which produces and sells a variety of 

grass seed and grains on approximately 5,934 acres; (b) Olsen Agriculture, which grows and 

sells peppermint, nursery stock, squash, hazelnuts and blueberries on approximately 1,334 acres; 

and (c) Olsen Family Vineyards, which grows a variety of grapes on approximately 494 acres 

and produces and sells quality wines under the “Viridian” label as well as private labels.  As of 

the date hereof, the Debtor has 45 employees, including management personnel.  

 D. The following creditors (each an “Existing Secured Creditor” and collectively, the 

“Existing Secured Creditors”) have or may claim to have a security interest in or lien on property 

of the estate (the respective liens of the Existing Secured Creditors being referred to herein as the 

“Existing Liens”) that will be affected by the “priming” liens to be granted to the DIP Lender 

hereunder: 
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  (1) Rabo; 

  (2) BFS International, LLC; 

  (3) United States of America, acting by and through the Internal Revenue 

Service; 

  (4) Ledeboer Seed, LLC; 

  (5) Callisons, Inc. d/b/a I.P. Callisons and Sons; and 

  (6) West Coast Bank. 

 E. In requesting postpetition financing, the Debtor acknowledges, represents, 

stipulates, and agrees that: 

  (i) as consideration for the DIP Loan, the Debtor hereby agrees that until such 

time as all obligations of the Debtor under the DIP Loan and this Order (collectively, the “DIP 

Loan Obligations”) are indefeasibly paid in full in cash and the commitments related thereto are 

terminated, the Debtor shall not in any way grant, seek to grant, or cause to be granted any lien 

and/or claim that is senior to or pari passu with any of the liens, security interests and claims 

provided under this Order to the DIP Lender, including, without limitation, by offering a 

subsequent lender or any other party a superior or pari passu lien or claim pursuant to 

Bankruptcy Code section 364(d), or otherwise, except with respect to the Carve-Out; and 

  (ii) the DIP Lender is not and shall not be deemed to be a control person or 

insider of the Debtor by virtue of any of the actions taken by such parties in respect of or in 

connection with the DIP Loan Obligations. 

 F. The Debtor requires the financing described in the motion to fund the necessary 

and critical ordinary course expenses of maintaining and preserving its business and for other 
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purposes contemplated by the budget attached hereto as Exhibit A (as updated and revised from 

time to time in accordance with the terms of this Order, the “Approved Budget”), subject to the 

variances permitted herein.  If the Debtor does not obtain authorization to borrow under this 

Order and the DIP Loan is not approved, the Debtor will suffer immediate and irreparable harm.  

The Debtor is unable to obtain adequate unsecured credit allowable as an administrative expense 

under Bankruptcy Code section 503, or other financing under Bankruptcy Code sections 364(c) 

or (d), on equal or more favorable terms than those set forth in this Order based on the totality of 

the circumstances.  Moreover, loan advances in the amount provided by this Order are not 

available to the Debtor without granting the DIP Lender superpriority claims, priming liens, and 

security interests, pursuant to Bankruptcy Code sections 364(c)(1), 364(c)(2), 364(c)(3) and 

364(d), as provided in this Order.  After considering all alternatives, the Debtor determined, in 

the exercise of its prudent business judgment, that the DIP Loan represents the best financing 

package available to it and is in the best interests of the estate.  The adequate protection provided 

herein and other benefits and privileges contained herein are consistent with and authorized by 

the Bankruptcy Code and adequately protect any non-consenting parties’ interests in the 

Collateral (as defined in paragraph 5(a) below). 

 G. Sufficient and adequate notice of the interim hearing on the motion and of this 

Order have been given in accordance with Bankruptcy Rule 4001, and no other or further notice 

need be given for entry of this Order. 

 H. The Debtor has requested immediate entry of this Order pursuant to Bankruptcy 

Rule 4001(c).  The motion and this Order comply with Local Bankruptcy Rule 4001-2.  The 

relief granted herein is necessary to avoid immediate and irreparable harm to the estate.  Entry of 
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this Order is in the best interests of the Debtor’s estate as its implementation will provide for 

payment of the necessary and critical ordinary course expenses of maintaining and preserving the 

Debtor’s business and will further enhance the Debtor’s prospects for a successful 

reorganization.   

 Based upon the foregoing findings, acknowledgements, and conclusions, and good and 

sufficient cause appearing therefor, it is hereby 

 ORDERED that: 

 1. Disposition.  The motion is granted on a final basis, subject to the terms set forth 

herein, and the terms and provisions of the DIP Loan are approved.  Any objections to the 

Motion that have not previously been withdrawn or resolved are hereby overruled on their 

merits.   

 2. Authorization.  The Debtor is hereby authorized to immediately obtain advances 

under the DIP Loan, pursuant to the terms of this Order, in an aggregate principal amount not to 

exceed $3,000,000 in the aggregate.  Advances under the DIP Loan shall be used by the Debtor 

to fund its expenses in accordance with the Approved Budget (and the variances permitted 

thereto).   

 3. Authority to Execute and Deliver Necessary Documents.   

  (a) The Debtor is authorized to negotiate, prepare, enter into, and deliver such 

agreements, instruments and documents as may be reasonably necessary or desirable to evidence 

or secure the DIP Loan Obligations consistent with the terms of this Order (collectively, the 

“DIP Loan Documents”). 

  (b) The Debtor is hereby further authorized to (i) perform all of its obligations 
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under the DIP Loan Documents and this Order, and (ii) perform all acts required under the DIP 

Loan Documents and this Order, including, without limitation, the payment of loan fees and the 

reimbursement of costs and expenses (including, without limitation, the DIP Lender’s attorneys’ 

and other advisors’ fees and expenses), paid or incurred by the DIP Lender in its capacity as such 

as provided for in the DIP Loan Documents.  All such unpaid fees, costs, and other expenses 

shall be included and constitute part of the principal amount of the DIP Loan Obligations and be 

secured by the Collateral as provided in the DIP Loan Documents and this Order.   

(c) All DIP Loan Obligations shall constitute valid and binding obligations of the 

Debtor, enforceable against it and its successors and assigns (including, without limitation, any 

trustee or other estate representative in this Chapter 11 case or in any superseding Chapter 7 

case), in accordance with the terms of the DIP Loan Documents and the terms of this Order, and 

no obligation, payment, transfer or grant of security under the DIP Loan Documents or this 

Order shall be voidable or recoverable under the Bankruptcy Code or under any other applicable 

law or subject to any avoidance, recharacterization, subordination (whether equitable, contractual 

or otherwise), or any other challenges under the Bankruptcy Code or any other applicable law or 

regulation by any person or entity. 

 4. DIP Lender’s Superpriority Claim.  The DIP Lender is hereby granted an allowed 

superpriority administrative expense claim (the “Superpriority Claim”) pursuant to Bankruptcy 

Code section 364(c)(1) for all DIP Loan Obligations, having priority over any and all other 

administrative expense claims, now existing or hereafter arising, of any kind whatsoever, 

including, without limitation, all administrative expenses of the kinds specified in or arising or 

ordered under Bankruptcy Code sections 503(b), 507(b), or otherwise, subject and subordinate in 
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priority of payment only to the payment of the Carve-Out.  Except as set forth herein, no other 

superpriority administrative expense claims under Bankruptcy Code section 364(c)(1) shall be 

granted or allowed in this Chapter 11 case. 

 5. DIP Liens.   

  (a) The DIP Loan Obligations shall be secured by the following liens 

(collectively, the “DIP Liens”): 

   (i) valid, properly perfected, first priority senior liens on all now 

existing and hereafter acquired (whether before or after the Petition Date) property of the Debtor 

of any nature whatsoever, real and personal, tangible and intangible, including, without 

limitation, accounts receivable, general intangibles, payment intangibles, supporting obligations, 

investment property, development orders, environmental permits or other approvals to develop 

any real property, machinery, equipment, subsidiary capital stock, chattel paper, documents, 

instruments, deposit accounts, contract rights, tax refunds, and all rights, claims, and other causes 

of action of the Debtor and the Debtor’s estate (including any actions asserted by the Debtor or 

any subsequently appointed trustee or representative of the Debtor’s estate under any section of 

the Bankruptcy Code, and in each case, all proceeds resulting therefrom, excluding, however, 

avoidance actions under sections 544, 545, 547, 548, 549, 550, 551, or 553 of the Bankruptcy 

Code (collectively, the “Collateral”), pursuant to section 364(d)(1) of the Bankruptcy Code, with 

such liens securing the DIP Loan Obligations to prime and be senior in priority to all existing 

security interests in and liens on the Collateral other than (A) statutory liens that secure claims of 

governmental units for ad valorem property taxes or similar impositions, and (B) validly 

perfected purchase money security interests in equipment extant as of the Petition Date 
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(collectively, the “Non-Primed Liens”); provided, however, if it is determined that the Debtor 

has an interest in any commercial tort claims or tax refunds that are property of the Debtor’s 

estate, the proceeds of such interests shall be part of the Collateral;  

   (ii) perfected, first-priority senior liens, pursuant to section 364(c)(2) 

of the Bankruptcy Code, on that portion of the Collateral that is unencumbered property of the 

Debtor; and 

   (iii) perfected, second-priority liens, pursuant to Bankruptcy Code 

section 364(c)(3), on that portion of the Collateral subject to any Non-Primed Liens.   

  (b) In each case, the Collateral shall also include any and all rents, issues, 

products, offspring and profits generated by any item of Collateral, without the necessity of any 

further action or any kind or nature by the DIP Lender in order to claim or perfect such interests. 

  (c) The DIP Liens shall not at any time be (i) made subject or subordinate to, 

or made pari passu with, any other lien, security interest or claim existing as of the Petition Date, 

or created under Bankruptcy Code section 364(d) or otherwise, other than the Non-Primed Liens, 

or (ii) subject to any lien or security interest that is avoided and preserved for the benefit of the 

Debtor’s estate under Bankruptcy Code section 551. 

  (d) The DIP Liens, Superpriority Claim, and other rights and remedies granted 

under this Order to the DIP Lender shall continue in this Chapter 11 case and in any superseding 

Chapter 7 case, and such liens and security interests shall maintain their priority as provided in 

this Order until all the DIP Loan Obligations have been indefeasibly paid in full in cash and 

completely satisfied and the DIP Lender’s commitments have been terminated in accordance 

with the DIP Loan Documents. 
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 6. Fees.  The Debtor is hereby authorized to pay all interest, fees, costs, and 

expenses in accordance with the terms of the DIP Loan Documents and this Order, without the 

DIP Lender or its counsel having to file any further application with this Court for approval or 

payment of such fees, costs or expenses; provided, however, that the DIP Lender shall furnish 

summary documentation (which may be redacted in part) of the same to the United States trustee 

and the Committee upon written request.  Such fees include a commitment fee in the amount of 

$30,000, which is fully earned and payable.   

 7. Amendments, Consents, Waivers, and Modifications.  The Debtor and the DIP 

Lender may enter into any non-material amendments, consents, waivers or modifications to the 

DIP Loan Documents, including amendments to the Approved Budget, in each case without the 

need for further notice and hearing or any order of this Court; provided, however, that no such 

amendment or waiver shall increase the amount of the DIP Lender’s lending commitment. 

 8. Term.  All DIP Loan Obligations shall be due and payable, and repaid in full, in 

cash, on the date (the “Maturity Date”) that is the first to occur of: (i) February 15, 2012; (ii) the 

effective date of a plan of reorganization confirmed in this Chapter 11 case; (iii) conversion or 

dismissal of this Chapter 11 case; (iv) appointment of a trustee in this Chapter 11 case; or (v) the 

occurrence of an Event of Default under and as defined in this Order. 

 9. Interest on DIP Loan Obligations.  Interest on the DIP Loan Obligations shall 

accrue at a fixed rate of ten percent (10%) per annum and shall be payable monthly in arrears.  

The default rate of interest will be four percent (4%) higher than the rate otherwise payable.  

 10. Adequate Protection for Existing Secured Creditors.  The Existing Secured 

Creditors have not consented to the incurrence of the DIP Loan Obligations by the Debtor under 
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the DIP Loan Documents and the Debtor’s granting of priming liens in connection therewith.  

The Debtor acknowledges and stipulates that the Existing Secured Creditors are entitled, 

pursuant to Bankruptcy Code sections 361 and 364(d)(1), to adequate protection of their 

respective interests in the Debtor’s prepetition property (the “Prepetition Collateral”) in 

exchange for the priming of their respective security interests in and liens on the Prepetition 

Collateral by the DIP Liens being granted to the DIP Lender pursuant to the DIP Loan 

Documents and this Order.  As adequate protection, the Existing Secured Creditors are hereby 

granted the protections described in clauses (a) and (b) below: 

  (a) Adequate Protection Liens.  Pursuant to Bankruptcy Code sections 361 

and 364(d), as adequate protection of the respective interests of the Existing Secured Creditors in 

the Prepetition Collateral against any diminution in the value of their interests in the Prepetition 

Collateral resulting from the grant of the DIP Liens, each of the Existing Secured Creditors is 

hereby granted a continuing valid, binding, enforceable and perfected postpetition lien on the 

Collateral (the “Adequate Protection Liens”).  The Adequate Protection Liens shall be junior in 

priority only to (i) the DIP Liens, (ii) the Replacement Liens, as such term is defined in the 

Interim Order Authorizing Debtor to Use Cash Collateral entered herein on June 3, 2011, as 

Document #23 and in the Final Order Authorizing Debtor to Use Cash Collateral entered 

herewith (collectively, the “Cash Collateral Orders”), and (iii) all validly perfected and 

enforceable security interests in and liens on the Collateral extant as of the Petition Date; and 

shall have the same validity, enforceability and relative priorities as the Existing Liens.   

  (b) Adequate Protection Claims.  As further adequate protection of the 

respective interests of the Existing Secured Creditors in the Prepetition Collateral against any 
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diminution in the value of their interests in the Prepetition Collateral resulting from the grant of 

the DIP Liens, each of the Existing Secured Creditors shall have an administrative expense claim 

under Bankruptcy Code section 503(b) that will have superpriority as provided in Bankruptcy 

Code section 507(b) (the “Adequate Protection Claims”).  The Adequate Protection Claims shall 

be junior in priority to (i) the DIP Lender’s Superpriority Claim, and (ii) the superpriority 

administrative expense claims awarded to the Existing Secured Creditors under the Cash 

Collateral Orders. 

 11. Carve-Out.   

  (a) Upon the occurrence and during the continuance of an Event of Default 

with respect to which the DIP Lender provides written notice to the Debtor of the cessation of 

funding under the DIP Loan Documents (the “Carve-Out Trigger Notice”), to the extent 

unencumbered funds are not available to pay allowed administrative expenses in full, the DIP 

Liens, the Superpriority Claim, the Adequate Protection Claims and the Adequate Protection 

Liens shall be subject to the payment of the “Carve-Out,” which shall mean (i) an amount not to 

exceed $300,000 on account of all allowed professional fees and expenses incurred by the estate 

professionals prior to delivery of the Carve-Out Trigger Notice, but which fees and expenses 

shall not exceed the amounts set forth in the Approved Budget for such items through the date of 

such notice less any amounts actually paid to or on account of such professionals with respect to 

such period of time; plus (ii) $50,000 for the payment of allowed professional fees and expenses 

(including those of a Chapter 7 trustee and its professionals) incurred by the estate arising after 

delivery of the Carve-Out Trigger Notice; plus (iii) fees incurred pursuant to 28 U.S.C. § 

1930(a)(6) and fees payable to the clerk of the Bankruptcy Court.  All amounts payable as part of 
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the Carve-Out shall only be paid to the extent subsequently allowed by order of this Court.   

  (b) The DIP Lender shall not be responsible for the direct payment or 

reimbursement of any fees or disbursements of any professionals incurred in connection with this 

Chapter 11 case or any superseding Chapter 7 case.  Nothing in this Order or otherwise shall be 

construed to obligate the DIP Lender in any way to pay compensation to or reimburse expenses 

of any professional in this case, or to guarantee that the Debtor has sufficient funds to pay such 

compensation or reimbursement. 

  (c) No liens, claims, interests or priority status, other than the Carve-Out, 

having a lien or administrative priority superior to pari passu with that of the DIP Liens or the 

Superpriority Claim granted by this Order, shall be granted while any portion of the DIP Loan 

Obligations remain outstanding, or any commitment under the DIP Loan Documents remains in 

effect, without the prior written consent of the DIP Lender. 

  (d) No party shall be entitled, directly or indirectly, to charge the Carve-Out 

or the Collateral, whether by operation of Bankruptcy Code sections 105, 506(c) or 552(b) or 

otherwise. 

 12. Release.  The Debtor, on behalf of itself and its estate (including any successor 

trustee or other estate representative in this Chapter 11 case or in any superseding Chapter 7 

case), forever and irrevocably (i) releases, discharges, and acquits the DIP Lender, and each of 

its respective former, current or future officers, employees, directors, agents, representatives, 

owners, members, partners, financial advisors, legal advisors, shareholders, managers, 

consultants, accountants, attorneys, affiliates, and predecessors in interest of and from any and 

all claims, demands, liabilities, responsibilities, disputes, remedies, causes of action, 
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indebtedness, and obligations, of every type, including, without limitation, any so-called “lender 

liability” or equitable subordination claims or defenses, solely with respect to or relating to the 

negotiation and entry into the DIP Loan Documents, and (ii) waives any and all defenses 

(including, without limitation, offsets and counterclaims of any nature or kind) as to the validity, 

perfection, priority, enforceability and nonavoidability of the DIP Liens and Superpriority Claim. 

 13. Limitation on Additional Surcharges.  No action, inaction or acquiescence by the 

DIP Lender, including funding the Debtor’s ongoing operations under this Order, shall be 

deemed to be or shall be considered as evidence of any alleged consent by the DIP Lender to a 

charge against the Collateral pursuant to Bankruptcy Code sections 506(c), 552(b) or 105(a), and 

as provided in paragraph 11(d) above, no such costs, fees or expenses shall be so charged against 

the Collateral without the prior written consent of the DIP Lender, to the extent of its interests in 

such Collateral.   

 14. Additional Perfection Measures. The DIP Liens and the Adequate Protection 

Liens shall be perfected by operation of law immediately upon entry of this Order.  None of the 

Debtor, the DIP Lender, or the Existing Secured Creditors shall be required to enter into or 

obtain landlord waivers, mortgagee waivers, bailee waivers, warehouseman waivers or other 

waiver or consent, or to file or record financing statements, mortgages, deeds of trust, leasehold 

mortgages, notices of lien or similar instruments in any jurisdiction, or obtain consents from any 

licensor or similarly situated party in interest, or take any other action in order to validate and to 

perfect the DIP Liens or the Adequate Protection Liens.  The DIP Lender and Existing Secured 

Creditors may, but shall not be obligated to, file a true and complete copy of this Order in any 

place at which any such instruments would or could be filed, together with a description of 
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Collateral or Prepetition Collateral, as applicable, and such filings by the DIP Lender and the 

Existing Secured Creditors shall have the same effect as if such mortgages, deeds of trust, 

financing statements, notices of lien or similar instruments had been filed or recorded at the time 

and on the date of entry of this Order. 

 15. Events of Default.  The occurrence of any of the following shall constitute an 

Event of Default under this Order upon five (5) business days’ written notice to the Debtor by 

the DIP Lender: 

  (a) the failure to pay the DIP Loan Obligations in cash in full upon the 

Maturity Date, or when due if prior to the Maturity Date;  

  (b) breach by the Debtor of any of its representations, warranties or covenants 

under the DIP Loan Documents, which breach is not cured within ten (10) business days of 

written notice by the DIP Lender to the Debtor of such breach and written notice shall also be 

provided to the U.S. Trustee and the Committee;  

  (c) the filing of a plan of reorganization for the Debtor that (i) is not 

acceptable to the DIP Lender in its sole and absolute discretion, or (ii) does not provide for the 

payment in cash in full of the DIP Loan Obligations;  

  (d) entry of an order to recover from any portion of the Collateral any costs or 

expenses of preserving or disposing of such Collateral under Bankruptcy Code section 506(c);   

  (e) the occurrence of a Material Adverse Effect as that term is defined in the 

DIP Loan Agreement; or 

  (f) the commencement of litigation which, if successful, would have a 

material adverse impact on the Debtor’s ability to repay the DIP Loan Obligations. 
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 16. Consequences of Events of Default; Automatic Stay Vacated and Modified. 

  (a) Upon the occurrence of an Event of Default, (x) the automatic stay of 

Bankruptcy Code section 362 is hereby modified to the extent necessary to permit the DIP 

Lender to immediately (A) deliver a notice of an Event of Default, and (B) terminate or suspend 

any outstanding advances or use thereof, and (y) after five (5) business days’ written notice from 

the DIP Lender to the Debtor and the Committee of an Event of Default (within which period the 

Debtor may only dispute the DIP Lender’s declaration of an Event of Default on the basis of the 

events described in paragraph 15(b), 15(e) and 15(f) above in the Bankruptcy Court on an 

expedited basis), the automatic stay shall terminate, without further order of the Court and 

without the need for filing any motion for relief from the automatic stay or any other pleading, 

for the limited purpose of permitting the DIP Lender to do any one or more of the following:  (A) 

charge the default rate of interest on the DIP Loan Obligations, and (B) declare the principal of 

and accrued interest, fees and expenses constituting the DIP Loan Obligations to be due and 

payable.  Upon and after the occurrence of an Event of Default, except as provided in the 

preceding sentence, the DIP Lender shall be required to file a motion seeking relief from the 

automatic stay (a “Stay Motion”) to enforce any of its other rights or remedies, which motion 

shall be heard on no more than five (5) days’ notice and the only issue to be adjudicated on the 

Stay Motion shall be whether an Event of Default occurred under the DIP Loan Documents or 

this Order.  The Debtor is deemed to waive any right under Bankruptcy Code section 105 to 

enjoin the exercise of the rights and remedies by the DIP Lender following an Event of Default.   

  (b) Prior to the occurrence of an Event of Default, the Debtor shall have the 

right to use the Collateral as cash collateral (as that term is defined in Bankruptcy Code section 
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363(a)) in accordance with the Approved Budget and this Order.  Upon the occurrence and 

during the continuance of an Event of Default, the Debtor’s right to use the Collateral as cash 

collateral shall terminate automatically and without any further notice from the DIP Lender. 

  (c) The rights and remedies of the DIP Lender specified herein are cumulative 

and not exclusive of any rights or remedies that the DIP Lender may have under the DIP Loan 

Documents or otherwise.  The Debtor shall cooperate fully with the DIP Lender in its exercise of 

rights and remedies, whether against the Collateral or otherwise.   

  (d) This Court shall retain exclusive jurisdiction to hear and resolve any 

disputes and enter any orders required by the provisions of this Order and relating to the 

application, re-imposition or continuance of the automatic stay of Bankruptcy Code section 

362(a) or other injunctive relief requested.   

 17. Loan Advances, Budget and Reporting.   

  (a) Proceeds from the DIP Loan shall be used exclusively for funding the 

expenses which are set forth in the Approved Budget. The Debtor may make expenditures in 

excess of the amounts set forth in the Approved Budget so long as the total variance does not 

exceed, on a cumulative basis, 15 percent of the total budgeted expenses through the end of the 

applicable period, and shall be permitted to carry forward from a prior four-week period to the 

next two succeeding four-week periods any unused portion of the actual amounts attributable to 

the prior four-week period.  For the avoidance of doubt, no portion of the DIP Loan, the 

Collateral securing the DIP Loan, the proceeds of the DIP Loan or the Carve-Out may be used in 

connection with discovery proceedings, initiation or prosecution of any claims, causes of action, 

objection or other litigation against the DIP Lender in its capacity as such or with respect to the 
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DIP Loan Obligations. 

  (b) On each Friday of every week, beginning June 24, 2011, the Debtor shall 

deliver via email:  (i) a variance report detailing (x) the cash expenditures for the prior week and 

a comparison to the Approved Budget for that week, (y) the cumulative cash expenditures for all 

of the prior weeks since the Petition Date and as compared to the Approved Budget for such 

weeks, and (z) a narrative explanation of the variances between the actual weekly expenditures 

and the budgeted weekly expenditures; and (ii) an updated weekly cash flow forecast for the then 

remaining period of the Approved Budget (the “Updated Budget”), consistent with the Approved 

Budget (collectively, the “Weekly Reports”).  The Weekly Reports shall be in form and 

substance satisfactory to the DIP Lender.  Subject to the approval of the DIP Lender, which shall 

not be unreasonably withheld or delayed and which shall not require any further Bankruptcy 

Court approval, the Updated Budget shall be deemed the Approved Budget.  Compliance with 

the Approved Budget shall be measured on a weekly basis. 

  (c) The Debtor shall additionally provide to the DIP Lender the following 

reports and information: 

   (i) monthly balance sheet, income statement, operating reports, 

harvested crops and inventory reports, and budget and operating plans for each such monthly 

period (the “Monthly Reports”); and 

   (ii) on an as-requested basis all such other reports and information 

respecting the Debtor’s business, financial condition or prospects as the DIP Lender from time to 

time reasonably requests. 

  (d) The delivery of the Weekly Reports and the Monthly Reports shall be 
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accompanied by a certification from the Debtor that such Weekly Reports and Monthly Reports 

are true and correct in all material respects. 

 18. Access.  The DIP Lender and its respective agents and advisors shall have full 

access, upon reasonable notice during normal business hours, to the Debtor’ business records, 

business premises, and to the Collateral to enable the DIP Lender or its agents and advisors to (a) 

review, appraise, and evaluate the physical condition of the Collateral, (b) inspect and review the 

financial records and all other records of the Debtor concerning the operation of the Debtor’s 

business and the Collateral, and (c) evaluate the Debtor’s overall financial condition and all other 

records relating to the operations of the Debtor and the Collateral.  The Debtor shall fully 

cooperate with the DIP Lender regarding such reviews, evaluations, and inspections, and shall 

make their employees and professionals available to the DIP Lender and its professionals and 

consultants to conduct such reviews, evaluations, and inspections. 

 19. Insurance Policies.  Upon entry of this Order, the DIP Lender shall be, and shall 

be deemed to be, without any further action or notice, named as additional insureds and loss 

payees, as applicable, on each insurance policy maintained by the Debtor which in any way 

relates to the Collateral.  The Debtor is authorized and directed to take any actions necessary to 

have the DIP Lender be added as an additional insured and loss payee on each insurance policy. 

 20. Indemnification.  The Debtor shall indemnify and hold harmless the DIP Lender, 

its affiliates and each of the respective officers, directors, members, partners, employees, agents, 

advisors, attorneys and representatives of each (each, an “Indemnified Party”) from and against 

any and all claims, damages, losses, liabilities and expenses (including, without limitation, 

reasonable fees and disbursements of counsel), joint or several, that may be incurred by or 
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asserted or awarded against any Indemnified Party (including, without limitation, in connection 

with or relating to any investigation, litigation or proceeding or the preparation of any defense in 

connection therewith), in each case arising out of or in connection with or by reason of the DIP 

Loan, this Order, or any of the transactions contemplated thereby, or any actual or proposed use 

of the proceeds of the DIP Loan, except to the extent such claim, damage, loss, liability or 

expense is found in a final judgment by a court of competent jurisdiction to have resulted from 

such Indemnified Party’s gross negligence or willful misconduct.  In the case of an investigation, 

litigation or other proceedings to which the indemnity in this paragraph applies, such indemnity 

shall be effective whether or not such investigation, litigation or proceeding is brought by the 

Debtor, any of its managers, equity owners or creditors, an Indemnified Party or any other 

person, or an Indemnified Party is otherwise a party thereto and whether or not the transactions 

contemplated by the DIP Loan Documents are consummated.  The Debtor further agrees that no 

Indemnified Party shall have any liability (whether direct or indirect, in contract, tort, or 

otherwise) to the Debtor or any of its equity owners or creditors for or in connection with the 

transactions contemplated by the DIP Loan Documents, except for direct damages (as opposed to 

special, indirect, consequential or punitive damages (including, without limitation, any loss of 

profits, business or anticipated savings)) determined in a final judgment by a court of competent 

jurisdiction to have resulted from such Indemnified Party’s gross negligence or willful 

misconduct. 

 21. Successors and Assigns.  The provisions of this Order shall be binding upon and 

inure to the benefit of the Debtor, the DIP Lender, the Existing Secured Creditors, all other 

creditors and all equity owners, and each of their respective successors and assigns, including, 
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without limitation, any trustee, responsible officer, estate administrator or representative, or 

similar person appointed in a case for the Debtor under any chapter of the Bankruptcy Code.  

 22. Binding Nature of Agreement.  Each of the DIP Loan Documents to which the 

Debtor is or will become a party shall constitute legal, valid, and binding obligations of the 

Debtor, enforceable in accordance with their terms.  The DIP Loan Documents have been or will 

be properly executed and delivered to the DIP Lender by the Debtor as soon as is practicable 

after entry of this Order.  The rights, remedies, powers, privileges, liens, and priorities of the DIP 

Lender provided for in this Order and in the DIP Loan Documents shall not be modified, altered 

or impaired in any manner by any subsequent order (including a confirmation order), by any plan 

in this Chapter 11 case, or by the dismissal or conversion of this Chapter 11 case or any 

superseding Chapter 7 case unless and until the DIP Loan Obligations have first been 

indefeasibly paid in full in cash and completely satisfied and the commitments terminated in 

accordance with the DIP Loan Documents. 

 23. Restriction on Use of DIP Lender’s Funds.  The Superpriority Claim, the DIP 

Liens, the Adequate Protection Claims and the Adequate Protection Liens shall be valid and 

binding liens and claims, enforceable in accordance with the provisions hereof, and no proceeds 

from the DIP Loan, Collateral or proceeds thereof, or any portion of the Carve-Out may be used 

to pay any claims for services rendered by any of the professionals retained by the Debtor (or 

any successor trustee or other estate representative in this Chapter 11 case or in any superseding 

Chapter 7 case), any creditor or party in interest, any Committee or any other party to 

investigate, assert, join, commence, support or prosecute any action for any claim, counter-claim, 

action, proceeding, application, motion, objection, defense, or other contested matter seeking any 
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order, judgment, determination or similar relief against, or adverse to the interests of, in any 

capacity, the DIP Lender or any of its respective officers, directors, employees, agents, attorneys, 

affiliates, assigns, or successors, with respect to:  (i) any action with respect to the validity, 

amount and/or extent of the DIP Loan Obligations or the validity, extent, and priority of the DIP 

Liens; (ii) any action seeking to invalidate, set aside, avoid or subordinate, in whole or in part, 

the DIP Liens; and/or (iii) any action that has the effect of preventing, hindering or delaying 

(whether directly or indirectly) the DIP Lender’s assertion, enforcement or realization on the 

Collateral in accordance with the DIP Loan Documents or this Order. 

 24. Priming and Subordination of Liens.  For avoidance of doubt, and 

notwithstanding anything to the contrary herein, all liens on the Collateral in existence on the 

date hereof (except the Non-Primed Liens) shall be primed by the DIP Liens and the Adequate 

Protection Liens and shall be subordinate to the DIP Liens and the Adequate Protection Liens. 

 25. No Waiver.  This Order shall not be construed in any way as a waiver or 

relinquishment of any rights that the DIP Lender may have to bring or be heard on any matter 

brought before this Court. 

 26. No Waiver by Failure to Seek Relief.  The failure of the DIP Lender to seek relief 

or otherwise exercise their rights and remedies under this Order, the DIP Loan Documents, or 

applicable law, as the case may be, shall not constitute a waiver of any of the rights thereunder, 

or otherwise of the DIP Lender. 

 27. Limits on DIP Lender’s Liability.  Nothing in this Order or in any of the DIP 

Loan Documents or any other documents related to this transaction shall in any way be construed 

or interpreted to impose or allow the imposition upon the DIP Lender of any liability for any 
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claims arising from any and all activities by the Debtor in the operation of its business or in 

connection with its restructuring efforts. 

 28. Priority of Terms.  To the extent of any conflict between or among (a) the express 

terms or provisions of any of the DIP Loan Documents, the motion, any other order of this Court, 

or any other agreements, on the one hand, and (b) the terms and provisions of this Order, on the 

other hand, unless such term or provision herein is phrased in terms of “as defined in” or “as 

more fully described in” the DIP Loan Documents, the terms and provisions of this Order shall 

govern. 

 29. No Third Party Beneficiary.  Except as expressly set forth herein, no rights are 

created hereunder for the benefit of any third party, any creditor or any direct, indirect or 

incidental beneficiary. 

 30. Survival.  Except as otherwise provided herein, (a) the protections afforded to the 

DIP Lender and the Existing Secured Creditors under this Order, and any actions taken pursuant 

thereto, shall survive the entry of an order (i) dismissing this Chapter 11 case, or (ii) converting 

this Chapter 11 case to a case under Chapter  7, and (b) the DIP Liens, the Adequate Protection 

Liens, the Superpriority Claim, and the Adequate Protection Claims shall continue in this 

Chapter 11 case, in any superseding Chapter 7 case or after any such dismissal.  Except as 

otherwise provided herein, the DIP Liens and the Adequate Protection Liens shall maintain their 

priorities as provided in this Order, and shall not be modified, altered or impaired in any way by 

any other financing, extension of credit, incurrence of indebtedness, or any conversion of this 

Chapter 11 case to a case under Chapter 7 or dismissal of the Chapter 11 case, or by any other 

act or omission until all DIP Loan Obligations are indefeasibly paid in full in cash and 
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completely satisfied, and the commitments under the DIP Loan Documents are terminated in 

accordance therewith. 

 31. Proof of Claim.  The DIP Lender is hereby relieved of the requirement to file a 

proof of claim with respect to any DIP Loan Obligations and any other claims or liens granted 

hereunder or created hereby. 

 32. Effectiveness.  This Order shall be effective as of June 20, 2011, notwithstanding 

the possible application of Bankruptcy Rules 6004(h), 7062, 9014, or otherwise.  This Order 

supersedes in its entirety the Interim Order, which shall not be effective. 

 33. Retention of Jurisdiction.  This Court retains jurisdiction over all matters 

pertaining to the implementation, interpretation and enforcement of this Order and/or the DIP 

Loan Documents. 

 # # #  

 
 
 
Presented by: 
 
          /s/  David A. Foraker                    
David A. Foraker, OSB #812280 
Greene & Markley, P.C. 
1515 SW Fifth Avenue, Suite 600 
Portland, OR  97201 
Telephone:  (503) 295-2668 
Facsimile:    (503) 224-8434 
E-mail: david.foraker@greenemarkley.com 
Attorneys for Debtor  
 
cc: ECF Participants 
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