
UNITED STATES BANKRUPTCY COURT
DISTRICT OF OREGON

In re )
) Case No. _________________
)
) NOTICE OF FINAL
) HEARING ON MOTION 
)     FOR USE OF CASH COLLATERAL
)     TO OBTAIN CREDIT

Debtor(s) ) (Check One)

YOU ARE NOTIFIED THAT:

1. The undersigned moving party, ______________________________________________, filed a
Motion      For Use of Cash Collateral     To Obtain Credit (check one).  A copy of the motion, which
includes the statement required by Local Form #541.5, is attached.

2. The name and service address of the moving party's attorney (or moving party, if no attorney) are:
_________________________________________________________________________________.

3. A FINAL HEARING on the motion WILL BE HELD ON ________________ AT_______________
IN _______________________________________________________________________________,
Testimony will be received if offered and admissible.

4. If you wish to object to the motion, you  must, within 14 days of the service date shown in pt. 5 below,
file with the Clerk of Court (i.e., if the 5-digit portion of the Case No. begins with "3" or "4", mail to 1001
SW 5th Ave #700, Portland OR 97204; or if it begins with "6" or "7", mail to 405 E 8  Ave #2600, Eugeneth

OR 97401):  (1) a written response which states the facts upon which you will rely, and (2) a certificate
showing a copy of the response has been served on the U.S. Trustee and the party named in pt. 2
above.  

5. On __________ copies of  this notice and the motion were served pursuant to FRBP 7004 on the
debtor(s); any debtor's attorney; any trustee; any trustee's attorney; members of any committee elected
pursuant to 11 U.S.C. §705; any creditors' committee chairperson [or, if none serving, on all creditors
listed on the list filed pursuant to FRBP 1007(d)]; any creditors' committee attorney; the U.S. Trustee;
and all affected lien holders whose names and addresses used for service are as follows:

Signature of Moving Party or Attorney                                              OSB #
______________________________________________________________
(If debtor is movant) Debtor’s Address & Taxpayer ID#(s) (last 4 digits)

541 (6/1/15)      
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Proposed Attorneys for Debtor-in-Possession

UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF OREGON

In re 

Creekside Homes, Inc.,

Debtor.

__________________________________

)
)
)
)
)
)
)
)
)
)

CASE NO.: 17-33893-tmb11

AMENDED MOTION FOR USE OF CASH
COLLATERAL ON A FINAL BASIS;
DECLARATION

Date: November 20, 2017
Time: 2:00 p.m.
Place: Courtroom 4

The Debtor, Creekside Homes, Inc., hereby moves this Court (this “Motion”) for

entry of a final order authorizing the Debtor to use cash collateral and to grant

replacement liens as appropriate or necessary.  In support, the Debtor incorporates

statements contained in the Declaration of Andrew Burton ("Burton Declaration”).

The Debtor operates a custom home building company in McMinnville,

Oregon.  There are various financial, accounting and industry developments (See the

Burton Declaration) which led to this reorganization case.  The Debtor has

considerable work in progress and construction projects coming up, both reflected in

the attached reports.  The Debtor builds up to ten (10) custom homes annually.
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Post-petition the Debtor has faced problems addressing mechanics liens on

existing jobs and reluctance by some banks to finance new contracts.  The Debtor is

working to address the prepetition problems which lead to the chapter 11 filing and

beginning to work on the post-petition issues.

The Debtor has four creditors whom the Debtor believes will assert interests in

the Debtor’s monies and accounts receivable.  One of them, Swift Financial (“Swift”)

asserts that it purchased an undefined portion of future receivables or all future

receivables.  Based on the contract with Swift and the case law which Swift provided

in its Opposition to the Debtor’s initial motion on cash collateral, Swift’s legal

argument is incorrect because the risk of loss did not shift to Swift.

I. JURISDICTION AND VENUE

On October 18, 2017 (the "Petition Date") the Debtor filed a voluntary

petition for relief under Chapter 11 of the Bankruptcy Code.  The Debtor is a

debtor-in-possession.  11 U.S.C. §§1107(a) and 1108

This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157

and 1334. This matter is a core proceeding within the meaning of 28 U.S.C. §

157(b)(2).

The bases for the relief requested herein are 11 U.S.C. §§105, 361 and

363, F.R.B.P. Rule 4001and Local Bankruptcy Rule 4001-1.

Venue is proper in this district.

II. SUMMARY OF RELIEF REQUESTED

The Debtor requests the following relief:

A. That the Court consider entry of the proposed order attached hereto

as Exhibit “A”;

B. That the Court grant to the Debtor authority to use cash collateral of

the four entities which assert interests in the Debtor’s monies,

pursuant to the proposed budget attached hereto as Exhibit “B.” 
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During this final period, November 17, 2017, through February,

2018, the Debtor seeks authority to spend $764,000 in costs of

goods sold and $161,083 in overhead expenses for a total grant of

$925,083;

C. That the Court grant the variances, carry forwards and application of

excess revenues to costs of goods sold;

D. That the Court grant adequate protection to those entities entitled to

such protection; and 

E. the Court grant such further relief as may be appropriate and

consistent with this Motion.

III. Names of Entities with an Interest in Cash Collateral. The entities with an

interest in cash collateral are the following:

• Funding Circle filed a UCC 1 financing statement to secure a loan of

$100,000 to the Debtor on or about October 26, 2016, with an

interest rate of 19.29%.  It claimed an interest in monies.

• Swift Financial Corp.  Swift asserts that it purchased future

receivables.  As discussed below, the better argument is that Swift is in

a junior position security interest in the Debtor’s receivables.  Swift

loaned $100k to the Debtor, on or about March 7, 2017.  The

interest rate is 17%.   Prepetition, Swift commenced a legal action

against the Debtor and its two guarantors, Mr. and Mrs. Burton.  The 

matter is now in arbitration with what appears to be a trial date of

November 8, 2017. 

• Knight Capital, like Swift, either “purchased” an undefined portion of

future receivables or it loaned $104,000 to the Debtor on or about

March 8, 2017.  The interest rate is 28%.  The Debtor has not located

a recorded financing statement.
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• LoanMe loaned $75,000 to the Debtor in August, 2017.  The interest

rate is 69%.  The Debtor has not located a recorded financing

statement.

IV. DISCOURAGED PROVISIONS UNDER LBR 541.5 PROCEDURES RE;

MOTIONS FOR USE OF CASH COLLATERAL

None of the provisions contained in paragraph 5 of Local Bankruptcy Form

541.5 are contained in the Motion or proposed by this Motion.

V. GENERAL BACKGROUND FACTS

The Debtor is an active Oregon corporation in good standing incorporated

by Andrew Burton in 2009.  Since then, the Debtor has operated a business

constructing custom new homes, remodeling homes and acting as a project

manager usually in and around Yamhill County, Oregon.   The Debtor typically

employs 7 to 10 employees.  The Debtor will typically oversee the construction of

close to 10 homes annually.

There are various reasons for the Debtor’s financial difficulties:

• The construction industry in and around McMinnville is doing well.

There is a lot of work, actually, too much work.  Subcontractors can

take whichever jobs they want, not follow deadlines and over-bill ...

and get away with these behaviors.

• There were cost overruns on some jobs because the person at the

Debtor overseeing those projects did not work hard enough to keep

subs’ charges down.

• The Debtor was not turning down work, even work that might have

poor margins or property owners who were difficult people.

• With the shortage of subs, in the past year or two, jobs have been

taking longer and longer to complete.  This increases costs.

• The Debtor was not maintaining its financial books and records as
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well as perhaps it should have done.  As a result, the Debtor did not

realize that it needed to increase its margins.

• In 2016, the Debtor had 3 customers in the design phase who

delayed construction work for up to one year.  These delays were not

expected and the work for the 3 jobs came in at the same time.  This

led to considerable difficulties staffing jobs and caused inefficiencies,

impacting the margin.  This happened again this year in 2017.

• At one construction job, the home caught on fire during construction

and the customer did not have insurance.  The Debtor reduced its

charges and that lead to considerable losses.  This is the “S.C.” job.

• The Debtor was fronting too many costs on construction sites.

• The Debtor took on too many jobs at one time.

The Debtor presently has 6 construction jobs ongoing with a total contract

price of roughly $2.59 million. The margins range from 17% to 25%. The Debtor

has additional jobs, described in the Burton Declaration to start in the next few

months.  The aggregate gross dollar value of the additional jobs exceeds $1.9

million and the Debtor has bid for jobs of an additional $3.8 million.  The Debtor

has a steady stream of jobs which come from customers who are in the design

phase with the Debtor.  Typical charges for the design contract work range from

$5,000 to $12,000.  The Debtor presently has 4 or 5 jobs in the design phase. 

The Debtor is “approved” by four banks doing business in the McMinnville

area meaning that these banks have inspected the Debtor’s work and financial

condition and are satisfied with the Debtor.  These banks, in effect, have a form of

preapproval for jobs where the Debtor is the general contractor.  

There are claims against the Debtor’s monies.  Four entities have loaned

monies but only two of these entities recorded financing statements.  The likely

indebtedness to these four lenders, in the aggregate is approximately $400,000
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with interest rates ranging from 17% to 69%. (To the extent a lender did not record

a financing statement, its security interest may be avoidable.)  Here is more

specific information about each loan to the Debtor:

• Funding Circle loaned $100,000 at 19.29% interest on or about

October 26, 2016.

• Swift loaned $100,000 at 17% on or about March 7, 2017.

• Knight Capital loaned $104,000 at 28% interest on or about March

8, 2017.  

• LoanMe loaned $75,000 in August, 2017.  The interest rate is 69%.

To fix the problems that led to this bankruptcy filing, the Debtor has

implemented or will implement, the procedures and changes described below. 

Some of these changes may not work; others may.

• The Debtor is limiting the pricing in its contracts for 90 days or less. 

The Debtor has added in to its contracts an escalation clause for

increased costs of lumber, drywall, concrete and roofing.

• The Debtor now requires subs to work through the Debtor’s P.O.

system to help manage costs and timeliness.

• The Debtor has increased its accounting staff.

• The Debtor is building its own preferred subcontractor list to have at

least 3 subcontractors per trade, e.g., plumbing, roofing, electrical, in

order to solicit more competitive bids.

• As homes are completed, the Debtor will stop using some subs who

have been unreliable.

• For lender financed construction jobs, the Debtor now demands a

deposit to help cover up-front expenses and to avoid the problem of

the Debtor having to carry the front loaded expenses.

That the Debtor recognizes the problems and has identified potential
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solutions makes it more likely that the Debtor will successfully reorganize.

Attached to the Burton Declaration are the following financial reports:

• A report showing the Debtor’s prepetition financial performance for

year 2016. (Exhibit “C” )

• An accounts receivable report as of October 31, 2017.  (Exhibit “D”)

• An accounts payable report as of October 31, 2017.  (Exhibit “E”)

• A work in progress log as of October 31, 2017.  This report briefly

outlines each job by initials only, its status in construction, the contract

or dollar amount of each job, the dollar amount billed and paid and

the remaining dollar value of the contract.  (Exhibit “F”)

• A bid log as of October 31, 2017.  This is a listing of jobs which have

been bid, identified only by initials, type of job, bid amount and

margin. (Exhibit “G”)

• A balance sheet as of October 31, 2017.  (Exhibit “H”)

• A profit and loss statement (cash basis) for the year as of October 31,

2017.  (Exhibit “I”)

• A profit and loss statement (accrual) for the year as of October 31,

2017.  (Exhibit “J”)

• An actual to budget report for the post-petition period.  (Exhibit “K”)

• A projection of gross revenues, less costs of goods sold, less overhead

expenses, net profit and cash flow on a weekly basis for the next 8

weeks.  As of October 31, 2017, the Debtor had approximately

$4,243.17 in monies.  Exhibit “B”

The Debtor’s personal property has a likely value of $1,099,364 before

deductions are made for secured claims. The Debtor’s assets are described in

detail in Exhibit “L.”
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• The Debtor’s receivables have a face value of approximately

$53,905, up from approximately $25,000 when the case began.  Of

this amount, the Debtor expects to collect approximately $49,268.75

over time.  

• The Debtor’s machinery and equipment have a face value of

$24,000.

• The Debtor has $4,243.17 in monies.

• The Debtor has Work in Progress with an estimated value of

$993,699 and margins of approximately 24%. 

• The Debtor is the title owner of 4 vehicles with an estimated value of

$31,000.  They are owned free and clear.

VI. FACTS SPECIFIC TO THE CONSTRUCTION PROJECTS.

Prepetition subs filed mechanics liens.  This has created problems for the

Debtor in that lenders will not pay draws to the Debtor while mechanics liens cloud

title.  Subs are not willing to release liens.  The Debtor cannot authorize the

lenders to pay the mechanics liens as they are for prepetition claims.  The Debtor

is exploring what legal option will permit title to be cleared while providing to the

Debtor the maximum amount of money possible and will file an appropriate

motion seeking relief.

Here is a summary of information about the different projects where

mechanics liens have been filed and the face amounts of these liens:

• A.N. job:

Parker Concrete $7,541.40

Amcraft Inc. $29,136

Surface Works, LLC $10,595

Total face amount of mechanics liens: $47,272.40
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Total contract amount: $456,724

Monies paid to date: $386,465

Monies to be paid: $70,258

On this job, a draw payment in the amount of $70,258 is being held up by

the lender pending clearing the mechanics liens from the property’s title.

• J.H. job:

Surface Works  $21,866

Total face amount of mechanics liens: $21,866

Total contract amount: $308,793

Monies paid to date: $282,955

Monies to be paid: $25,838

On this job, a draw payment in the amount of $25,838 is being held up by

the lender pending clearing the mechanics liens from the property’s title.

• S.C. job (the job with the fire last year):

Nice Electric $15,875

Parker Concrete $4,126

Milwaukie Lumber $20,285

Northwest Door $10,927

Surface Works $47,623

Jacobs Hearing & A.C. $14,540

Total face amount of mechanics liens: $113,376

AMENDED MOTION FOR USE OF CASH COLLATERAL ON A FINAL BASIS;
DECLARATION Page 9 of  18

Case 17-33893-tmb11    Doc 43    Filed 11/03/17



Total contract amount: $651,000

Monies paid to date: $649,201

Monies to be paid: $1,799

On this job, a draw payment in the amount of $1,799 is being held up by

the lender pending clearing the mechanics liens from the property’s title.

For the S.C. job with only $1,799 being due from the property owner and

$113,376 being due to the mechanics lien claimants, the logical course appears

to be to reject the contract with the property owner.  The Debtor is not aware of a

legal benefit to creditors by assuming this contract.

• A.S. job:

Pyramid Heating $2,739 

(recorded 10/18 at 2:06 p.m.)

Ferguson Ent. $6,123

Total face amount of mechanics liens: $8,862

Total contract amount: $592,234

Monies paid to date: $592,234

Monies to be paid: $0

VII. SWIFT FINANCIAL IS A LENDER; IT DID NOT PURCHASE FUTURE

RECEIVABLES.

In Swift’s Objection to Debtor’s Motion for Authority to Use Cash Collateral

(docket no. 24), Swift asserts that it is the owner of “all of the Debtor’s rights and

interest in a certain dollar value of its Future Receivables ($117,899...).” 

(Objection page 1, para. 1) Swift argues that the Debtor sold its receivables and
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that Swift is not a lender.  Swift’s main argument is that the risk of loss of non-

payment of the future receivables passed from the Debtor to Swift.  In other words,

if the Debtor never collected any future receivables, then the Debtor would have

no liability.

Swift’s actions belie Swift’s argument for at least the following reasons:

• Swift required Mr. and Mrs. Burton to guaranty this “sale.”.

• Swift is enforcing their guaranties by way of arbitration.  Attached as

Exhibit “M” and copies of notices advising that trial on Swift’s efforts

on the contract against the Debtor and also on Swift’s efforts to

enforce the guaranty is set for November 8, 2017. 1

• As part of the contract, Swift did not collect the receivables.  Swift did

not require the Debtor to segregate the receivables. 

• Instead, Swift made regular withdrawals in a set amount from the

Debtor’s bank account.  These withdrawals were loan payments.

• Funding Circle already had a financing statement of record with the

Secretary of State.  The Debtor could not sell its future receivables

except perhaps subject to Funding Circle’s prior claim.  

The test which the cases Swift cites in its Objection as to whether the

transaction was a sale of future receivables or the taking of a security interest in

connection with a loan looks to the passing of risk.  

In In re SOAW Enterprises, Inc., 32 BR 279 ( Bankr. W.D. Texas 1983), the

fact pattern is somewhat similar to the present matter.  There the debtor had sold

interests in property to third parties and Castle Rock had provided financing.  The

1 With respect to the arbitration Swift has taken the position in writing that
the automatic stay does not stop litigation against guarantors.  Swift may
not have thought through the impact of a judgment against the
guarantors via vie the stay.
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Debtor and its principal guaranteed to Castle Rock the return of its investment plus

interest.  In bankruptcy, Castle Rock asserted that it owned certain deeds and that

the transactions were not loans.  The court found that Castle Rock had no risk, that

it did not look to the deeds and the deed vendees for repayment; Castle Rock

instead looked to the two guarantors, the debtor and its principal in the event it

was not paid its investment and interest.  Likewise in the Creekside matter, Swift

obtained guaranties and is going to trial on November 8th to enforce payment. 

There was no transfer of the risk of loss.  

That the risk of loss did not transfer from the Debtor to Swift making the

transaction a loan is also reflected in another case.  In re Executive Growth

Investments, Inc., 40 BR 417 (Bankr.  C.D. CA 1984).  That court asked the key

question - “ who bears the risk of loss in the event of non-payment?”  (Id. at 422) 

The traditional benchmark for ownership of an asset is the risk of loss.  The

bankruptcy court saw the UCC as adopting the risk of loss analysis - or allocation

of risk - to distinguish between a sale or a security interest.  In the Executive

Growth case, though the transaction was papered as a sale, the court found the

transaction was actually a loan as it was made with recourse.  2

Fireman's Fund Insurance vs. Grover (In re The Woodson Company), 813

F.2d 266, (9th Cir. 1987) does not assist Swift’s arguments.

The Ninth Circuit noted that “[s]imply calling transactions ‘sales’ does not

make them so.  Labels cannot change the true nature of the underlying

transactions.”  (Id. at page 272)

2 The Executive Growth court also noted that a purchase is not necessarily
an outright sale.  “Section 1201(32) defines "purchase" as including
"taking by sale, discount, negotiation, mortgage, pledge, lien," etc. Cal.
Comm.Code § 1201(32) (West 1983) (emphasis added), indicating that
a security transaction may be a "purchase" just as much as an outright
sale.  Id at page 423.
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In Woodson, the debtor was a mortgage broker which arranged loans. The

Debtor solicited parties for money.  There were two classes of investors, one class

being “permanent investors” who had a guaranteed rate of return and no decision

making control. 3  The bankruptcy trustee contends that the permanent investors

had made loans and, as a result, the estate held title to the deeds of trust given as

security for the loans made and the estate was entitled to the loan payments.  The

bankruptcy court determined that the permanent investors had direct claims

against the borrowers, not against the debtor and that they owned the deeds of

trust which the debtor procured when it made loans to the borrowers. (Id. at 268)

The Ninth Circuit on Woodson noted the crucial distinctions in its case

(Woodson was not acting as a lead lender; Woodson kept all of the risk of loss

while the permanent investors had no risk of loss).  Id at 271.  In contrast, here, in

the Creekside matter, Swift did not relieve either the Debtor or the guarantors of

the risk of loss and in fact sued them in arbitration.

At best Swift holds a security interest in receivables, nothing more.

VIII. USE OF CASH COLLATERAL SHOULD BE APPROVED

The Debtor seeks authority to use cash collateral pursuant to the budget.

 During this final period, November 17, 2017, through February, 2018, the

Debtor seeks authority to spend $764,000 in costs of goods sold and $161,083 in

overhead expenses for a total grant of $925,083.

3 The “revolving investors” deposited monies into an account from which
the debtor could withdraw monies at its discretion.  Revolving investors
could withdraw their funds and they were paid interest at one of two
rates.  In contrast, permanent investors could not get back their monies
until loans matured.  The interest rate paid to permanent investors was
tied to the particular loans in which their monies were invested.
Woodson at page 269-270.
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The Debtor needs the use of cash collateral to operate its business, to pay

employees, to pay rent and utilities and pay other expenses.  Without the use of

cash collateral, the Debtor will be unable to remain in business.  If it cannot use

cash collateral, it will be unable to work on its existing jobs and to start

construction on projects with signed contracts.  The Debtor’s reputation in the

industry will be severely harmed.  

Authorizing the relief requested below will benefit entities asserting interests

in estate monies as the use of cash collateral will protect their security.  If  their

security interests extend to the Debtor’s monies, then the Debtor does not have

unencumbered sources of monies or other assets to pay ordinary course of

business obligations.

Variance.  The Debtor has done its best to make accurate projections

concerning income and expenses.  However, budgeting is not an exact science,

especially as the Debtor’s business is subject to unanticipated changes, e.g.,

changes dictated by lenders, unexpected changes in schedules when a

subcontractor needs to start sooner or later than forecast.  There may be

considerable variance week to week and month to month in the work the Debtor is

expected to do.

Therefore, the Debtor requests it be permitted to vary from the proposed

budget by as much as 20% in any one category where the projected spending is

under $10,000 and vary from the proposed budget by as much as 15% as to any

other category.  If the Debtor determines it needs to vary from any one budgeted

item by more than the 15% or 20% variances, the Debtor proposes that it provide

written notice by email or telecopier of the variance to the senior entities asserting

interests in the Debtor’s monies, Funding Circle and Swift.  If Funding Circle and

Swift do not object to the variance within 48 business hours, then the variance will

be deemed approved.  If either lender objects to the proposed variance, then the
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Debtor may seek to set a hearing on shortened notice seeking approval of the

variance from this Court.

At the initial hearing on the original motion seeking authority to use

cash collateral, the Court authorized a 10% variance.  The Debtor

renews its request for a larger variance of 20%.

Rolling Unspent Budgeted Monies Forward.  The budget is a weekly budget. 

It is likely the Debtor will underspend in certain categories in some weeks.  The

Debtor requests that the Court authorize the Debtor to carry over from pervious

weeks any unused monies to be used in the same categories in future weeks.  

The rollover is important because while the Debtor projects sales and

revenues on a weekly basis, some sales and some revenue may come in one or

two weeks later than projected.  This typically happens with lenders as they may

delay approval of work or delay making payments to the Debtor.  If the rollover is

not permitted, then the Debtor may have insufficient monies in various categories

to operate its business.  

That a project may not move forward in a week specified in the budget is

common and has already occurred during the chapter 11 case.

The Debtor also requests that the monies carried forward not count toward

the 20% variance. 

Applying Any Excess Revenues to Costs of Goods Sold.  It may be that in

some periods the Debtor’s gross revenues exceed the projected figures.  If this

happens, this also means that the Debtor has a lot of work and a lot of expenses

directly tied to the jobs it is doing.  The Debtor requests that in the event its gross

revenues exceed the projected gross revenue figures for a given week, that the

Debtor be permitted to apply up to 75% of such excess gross revenues to costs of
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goods sold.  COGS includes these categories: Costs of materials for jobs; and

direct labor costs for jobs.

The Four Lenders’ Interests Are Adequately Secured.  They are afforded

adequate protection of their claims in many ways.

a. The value of the assets discussed above. 

b. The Debtor continuing to operate the business and maintaining and

servicing the inventory and equipment.

c. Operating the business creates additional revenues.

d. All assets are properly insured.

e. The Debtor will provide replacement liens to the four entities to the

extent their prepetition liens attached to the Debtor’s property and

with the same validity, priority, and description of collateral.  To be

clear, if there is a defect in a security interest prepetition, that same

defect would apply post-petition.

f. The Court may order the Debtor, at this hearing or at a future

hearing, to make adequate protection payments.  The Debtor does

not propose to make adequate protection payments until a later

hearing as its finances are not yet well grounded.

The entities are also protected by the value of the Debtor’s assets.  They

include the following:

Work in Progress $993,699

Receivables $53,904.99 (increased from $25,000 as of

the petition date)

Monies on Hand $4,243.17

Total $1,051,847.16

Total principal loan amounts on the four loans aggregate under $400,000

though there will be fees and interest but also loan payments made.
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Waivers and Stipulations.  There is no stipulation for the use of cash

collateral.  

The Debtor is not here waiving (1) any right to dispute the validity of any

lien, (2) to challenge whether particular assets are subject to a security interest, (3)

to invalidate a security interest, (4) to surcharge collateral or (5) to maintain any

claims it may hold against any creditors.  

IX. CONCLUSION

The Debtor requests that the Court take the following actions:

A. That the Court consider entry of the final order which is attached

hereto as Exhibit “A”;

B. That the Court grant to the Debtor authority, on a final basis, to use

cash collateral of the four entities which assert interests in the Debtor’s

monies, pursuant to the proposed budget attached hereto as Exhibit

“B.” During this final period, November 17, 2017, through February,

2018, the Debtor seeks authority to spend $764,000 in costs of

goods sold and $161,083 in overhead expenses for a total grant of

$925,083;

C. That the Court grant the variances, carry forwards and application of

excess revenues to costs of goods sold;

D. That the Court grant adequate protection to those entities entitled to

such protection; and

E. That the Court grant such further relief as may be appropriate and

consistent with this Motion.
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Dated: November 3, 2017 LAW OFFICES OF STEVEN R. FOX

__/s/ Steven R. Fox_______________
Steven R. Fox, proposed counsel for
Creekside Homes, Inc.,  Debtor-in-
Possession, California SBN 138808

THE LAW OFFICES OF KEITH Y. BOYD

__/s/ Keith Y. Boyd_______________
Keith Y. Boyd, proposed counsel for
Creekside Homes, Inc.,  Debtor-in-
Possession, OSB #760701

AMENDED MOTION FOR USE OF CASH COLLATERAL ON A FINAL BASIS;
DECLARATION Page 18 of  18

Case 17-33893-tmb11    Doc 43    Filed 11/03/17



DECLARATION OF ANDREW BURTON IN SUPPORT OF 

CREEKSIDE HOMES, INC.’S AMENDED MOTION FOR USE OF CASH

COLLATERAL ON A FINAL BASIS

I, Andrew Burton, declare as follows:

1. I am the president and, with my wife Sarah Burton, I am the sole

shareholder of Creekside Homes, Inc.  I am its founder.  My business

address is 219 N.E. Highway 99 West, McMinnville, Oregon 97128.  My

statements here are based on my personal knowledge and if called to testify

concerning the contents of my declaration, I could and would do so

competently.

I. AUTHENTICATION AND PERSONAL KNOWLEDGE.

2. I am the Debtor’s President.  I founded the Debtor in 2003 and later

incorporated the company.

3. My roles with the Debtor include the following: 

• I oversee office administration.

• I overseeing the creation and maintenance of the Debtor’s financial

books and records.

• I oversee marketing and incoming calls for work.

• I oversee human resources.

• I oversee customer and public relations.
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• I oversee marketing strategies and direction for the company. 

• While I have an oversight role as to ongoing projects, they are directly

overseen by employees Isaac Mitchell and James Elliott.  

• I prepare the estimates for jobs (whether remodels or new homes)

with help from Isaac Mitchell.  

4. I am one of the custodians of the Debtor’s books, records, and documents. 

The Debtor maintains records of its transactions in the regular course of

business, and it is the Debtor’s practice and procedure to maintain records

and to record transactions, acts, and events at or about the time the

transaction occurs.  The Debtor relies on these records in connection with its

business dealings.  

5. I oversee the safekeeping of business records including financial records. 

The Debtor has business records primarily as computer files.   If a business

record is maintained on a computer, there are safety features which help to

keep business records secure.  For example, access to many records is

limited for most employees.  Financial records as one example can only be

accessed if one has the necessary password.  Only management level

personnel have a necessary password.  Other employees do not.  

6. The computer is linked to a server.  The server backs up the data stored on

the computer.   The server computer and attachments are maintained in a
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secured location and has an uninterruptible power supply.

7. I have personal knowledge of the procedures for creating, receiving,

maintaining, storing and retrieving documents and records.  The Debtor’s

business records are received, maintained, stored and retrieved in the

ordinary course of the company’s course of business.  It is the ordinary

course of the business to receive, maintain, store and retrieve records

including any business records attached as exhibits discussed below.  People

with knowledge of the records and any exhibits contained below recorded 

or made these exhibits discussed below.  The records were recorded at or

near the time of their receipt or creation in the ordinary course of business.

8. In my declaration, I discuss various exhibits.  As to each of them, I either

prepared them, someone else prepared them but I inspected them or they

were obtained or prepared based on records which I oversee.  They are true

and correct copies of what they appear to be.

II. GENERAL BACKGROUND.

9. The Debtor is an active Oregon corporation in good standing.

10. When I was 19 years old, and prior to incorporating the Debtor, I built my

first home on speculation.  I incorporated the Debtor in 2009, and since

then, the Debtor has operated a business constructing custom new homes,

remodeling homes and acting as a project manager usually in and around
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McMinnville, Oregon.   The Debtor typically employs 7 to 10 employees.

11. Back in year 2003, when I was 22 to 23 years old, an investor backed me in

the construction of a home on speculation.  I built the spec home in part

using my father’s tools.  When the property was ready to sell, the housing

market collapsed and buyers disappeared.  I held on to the spec home and

I paid the mortgage for a few years until I could sell it, which I did for a

profit.  From building the first spec home, and through the Debtor, I moved

quickly into construction of new homes and remodels.  

12. The Debtor is fully licensed.  It has good reviews at Google.com and at

Houzz.com

13. The Debtor presently builds most of its custom homes in and around Yamhill

County though in past years it has done considerable home construction

work as far north as Portland, as far south as Salem and out to the coast. 

The Debtor may construct as many as ten homes annually.  The Debtor will

construct close to ten homes this year, 2017. The Debtor will also oversee

existing construction work and will do some remodeling work.  Most of the

construction work is done by subcontractors.

14. The Debtor’s typical customer reflects the Debtor’s niche in the McMinnville 

market.  They tend to be married couples who have done well in

employment, often engineers from high tech companies looking to build a
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home near the wineries.  They can be teachers and others who see the cost

of purchasing a home to be roughly equivalent to the cost of building a

home (to their specifications) and they are willing to put up with the time

and the demands of construction in order to have the new home they way

they want it.

15. The Peer Group.  The Debtor is a member of the National Association of

Homebuilders (both National and the Salem chapter) and belongs to a peer

group of homebuilders.  Twice annually, the members of the peer group

travel to the business location of one member and take a couple of days to

inspect that member’s business operation and its work in the field.  That

member’s books and records are opened up and scrutinized.  Our margins

and costs are inspected and critiqued.  If that member’s operation is sloppy,

we do not hesitate to say so.

16. In September, 2017, the peer group visited the Debtor in McMinnville and

spent a couple of days examining the Debtor’s books and records,

interviewing staff and looking for problems.  The members of the peer

group made suggestions about changes they believe would help the

business, noted that the Debtor had already applied many suggestions and

lessons from a prior visit in year 2014 and commented on the positive

aspects of the business.  In particular, looking at the projected margin after
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costs of goods sold (“COGS”), they commented that the projected 24%

margin is healthy for the construction industry.  In recent years, the margin

had been lower, at about 13%, for reasons I discuss below, including the

difficulty hiring and keeping subcontractors in a booming market.

17. As a member of this peer group, I visit other members’ businesses located

around the United States and examine and comment on their businesses.  I

am the youngest member of this peer group.  When the peer group first

examined Creekside, the Debtor’s business was not large enough to join the

peer group but since 2014, it grew sufficiently that the Debtor applied for

membership in the peer group and was admitted in spring, 2017.

18. The Debtor typically employs 7 to 10 employees.  The Debtor will typically

oversee the construction of close to 10 homes annually.

III. NAMES OF ENTITIES ASSERTING AN INTEREST IN CASH COLLATERAL. 

19. The entities asserting an interest in cash collateral are the following:

• Funding Circle filed a UCC 1 financing statement to secure a loan of

$100,000 to the Debtor on or about October 26, 2016, with an

interest rate of 19.29%.  It claimed an interest in monies.

• Swift Financial Corp.  Swift loaned $100k to the Debtor, on or about

March 7, 2017.  The interest rate is 17%.   Prepetition, Swift sued the

Debtor, my wife and me. My wife and I do not have an attorney in the
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arbitration.  I understand a trial will be held on November 8, 2017. 

• Knight Capital loaned $104,000 to the Debtor on or about March 8,

2017.  The interest rate is 28%.  

• LoanMe loaned $75,000 to the Debtor in August, 2017.  The interest

rate is 69%.  

IV. PROBLEMS LEADING TO THE FILING AND POTENTIAL SOLUTIONS.

20. There are various reasons for the Debtor’s financial difficulties:

• The construction industry in and around McMinnville is doing well.

There is a lot of work, actually, too much work.  Subcontractors can

take whichever jobs they want, not follow deadlines and over-bill ...

and get away with these behaviors.

• There were cost overruns on some jobs because the person at the

Debtor overseeing those projects did not work hard enough to keep

subs’ charges down.

• The Debtor was not turning down work, even work that might have

poor margins or property owners who were difficult people.

• With the shortage of subs, in the past year or two, jobs have been

taking longer and longer to complete.  This increases costs.

• The Debtor was not maintaining its financial books and records as

well as perhaps it should have done.  As a result, the Debtor did not
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realize that it needed to increase its margins.

• In 2016, the Debtor had 3 customers in the design phase who

delayed construction work for up to one year.  This happened again

in 2017.

• The Debtor had been fronting too many costs on construction sites.

• The Debtor took on too many jobs at one time.

• Last year at one project, the house caught fire and the homeowner

did not have fire insurance. 

21. To fix the problems that led to this bankruptcy filing, the Debtor has

implemented or will implement, the procedures and changes described

below.  Some of these changes may not work; others may.

• The Debtor is limiting the pricing in its contracts for 90 days or less. 

The Debtor has added in to its contracts an escalation clause for

increased costs of lumber, drywall, concrete and roofing.

• The Debtor now requires subs to work through the Debtor’s P.O.

system to help manage costs and timeliness.

• The Debtor has increased its accounting staff.

• The Debtor is building its own preferred subcontractor list to have at

least 3 subcontractors per trade, e.g., plumbing, roofing, electrical, in

order to solicit more competitive bids.
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• As homes are completed, the Debtor will stop using some subs who

have been unreliable.

• For lender financed construction jobs, the Debtor is now demanding a

deposit to help cover up-front expenses and avoiding the problem of

the Debtor having to carry the front loaded expenses.

22. That the Debtor recognizes these problems and has identified potential

solutions makes it more likely that the Debtor will successfully reorganize.

V. THE DEBTOR’S PRESENT STATUS.

23. The Debtor presently has 6 construction jobs ongoing with a total contract

price of roughly $2.59 million. The margins range from 17% to 25%. The

Debtor has additional jobs which will start in the next few months.  The

aggregate gross dollar value of the additional jobs exceeds $1.9 million

and the Debtor has bid for jobs of an additional $3.8 million.  As part of the

Debtor’s business model, it has a steady stream of jobs which come from

customers who are in the design phase with the Debtor.  Typical charges for

the design contract work range from $5,000 to $12,000.  The Debtor

presently has 4 or 5 jobs in the design phase. 

Discussion of ongoing jobs.  1

1 There are additional jobs discussed below in the mechanic lien
section.  Work was completed so they are not discussed in this
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• The A.N. job is mostly completed with close to 85% of the billed

contract amount paid.  This is a construction job with a face contract

amount of $465,724. Below I have a discussion of mechanics liens

filed against the A.N. property but I believe the Debtor can complete

this job and not lose money on the job even if the mechanics lien

claims have to be paid in full.  The Debtor will be paid an additional

$70,258 for work on this job.  Mechanics liens against this job

amount to $47,272.40.

• The C.L. job is about 60% complete.  This is a design contract where

the Debtor works with the client to design the home the client wants. 

Typically customers who go through a design contract with the Debtor

will hire the Debtor to do the construction work. The contract is for

$11,823 with $4,730 to be paid.

• The D.L. construction job is about 55% completed.  The contract

amount is $275,000 of which $121,194 remains in work to be done

and to be paid.  There are no mechanics liens on this property.

• The J.C. job is about 60% complete.  This is another design contract. 

The contract amount is $14,200 of which $5,680 remains to be paid.

section.
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• The K.G. job is a construction job with a face amount of $422,000

and with $303,128 in work to be done and to be paid.  There are no

mechanics liens filed against this property.  The job is approximately

28% completed.

• The S.C. construction job is 99% complete with about $1,800 left to

be paid.  The face amount of mechanics liens against this property

exceed $110,000.  There is essentially no work left to do on the S.C.

project. The Debtor cannot pay the mechanics liens from funds to be

paid by the property owner.

• The T.S. job is a construction job that is about 10% complete and with

a contract amount of $539,000.  There is $486,910 remaining to bill

on the contract. There are no mechanics liens filed on this project.

Discussion of jobs with contracts signed and to begin.

24. The bid log has contains two categories of jobs, Q1 jobs which are jobs with

signed contracts and work to begin and Q2 jobs which are bids with no

contracts signed.  This section discusses Q1 jobs - signed contracts.

• The K.K. job went through the design contract phase and a contract

has been signed.  This job will begin in a couple of months.  The

contract amount is $750,000 with a 23% margin.

• The J.C. job also went through the design contract phase and a
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contract was signed.  This job will begin in the next few weeks.  The

contract amount is $650,000 and there is a 25% margin.

• The C.S. job is included here as the client went through the design

phase and the client has indicated it will sign a construction contract. 

Work should begin in December, 2017, the contract amount is

$182,000 with a 30% margin.  

• The D.G. job also went through the design contract phase and a

contract has been signed.  The contract amount is for $380,000 with

a 25% margin.  Work should begin in or about December, 2017.

25. The Debtor has $1,962,000 in contracted for work which will begin shortly.

Discussion of jobs being bid on.

26. In the same bid log, the Debtor has a second chart of what it calls Q2 work,

jobs bid on but not awarded.  The Debtor has bid on five jobs.  Of the five

jobs, four clients went through the design phase with the Debtor.  The likely

margins range from 24% to 30% and the total contract amount if all

contracts were awarded to the Debtor is $3,840,000.  Presumably the

Debtor will not be awarded all of these contracts but it should be awarded

at least some of them.

Approval by Local Banks

27. The Debtor is “approved” by four banks doing business in the McMinnville
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area meaning that these banks have inspected the Debtor’s work and

financial condition and are satisfied with the Debtor.  These banks, in effect,

have a form of preapproval for jobs where the Debtor is the general

contractor. 

VI. FINANCIAL REPORTING.

28. In connection with the Amended Motion, and at my direction staff prepared

financial reports concerning the company’s financial condition in the recent

past, at present and in the future.  I am the person who manually inputs

most of the financial data into the Debtor’s financial reporting systems and I

will take steps to verify the reliability of my work.  Also, I study the financial

reports to the best of my understanding which, I believe, also helps them to

be reliable.  Also, as to the bid log and the work in progress log, the

information in those two reports comes directly from the company’s records

and from my personal knowledge as I negotiate contracts for new work. 

29. Attached to my Declaration are true and correct copies of the following

financial reports:

• A report showing 2016 financial performance (Exhibit “C” )

• An accounts receivable report as of October 31, 2017.  (Exhibit “D”)

• An accounts payable report as of October 31, 2017.  (Exhibit “E”)

• A work in progress log as of October 31, 2017.  This report outlines
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each job (by initials), construction status, the dollar amount of each

job, monies billed and paid and to be paid.  (Exhibit “F”)

• A bid log as of October 31, 2017.  This is a listing of jobs which have

been bid (identified only by initials), type of job, bid amount and

margin. (Exhibit “G”)

• A balance sheet as of October 31, 2017.  (Exhibit “H”)

• A P&L statement (cash basis) through October 31, 2017.  (Exhibit “I”)

• A P&L statement (accrual) through October 31, 2017.  (Exhibit “J”)

• An actual to budget report for the post-petition period.  (Exhibit “K”)

• A projection of gross revenues, less costs of goods sold, less overhead

expenses, net profit and cash flow on a weekly basis for the next 8

weeks.  As of October 31, 2017, the Debtor had approximately

$4,243 in monies.  Exhibit “B”

30. The Debtor’s personal property has a likely value of $1,099,364 before

deductions are made for secured claims. The Debtor’s assets are described

in detail in Exhibit “L.”  This exhibit is the Debtor’s Schedules A and B to the

bankruptcy petition.

• The Debtor’s receivables have a face value of approximately

$53,905.  Of this amount, the Debtor expects to collect

approximately $49,268.75 over time.  
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• The Debtor’s machinery and equipment have a face value of

$24,000.

• The Debtor has $4,243.17 in monies.

• The Debtor has Work in Progress with an estimated value of

$993,699 and margins of approximately 24%. 

• The Debtor is the title owner of 4 vehicles with an estimated value of

$31,000.  They are owned free and clear.

VII. FACTS SPECIFIC TO THE CONSTRUCTION PROJECTS.

31. Prepetition subs filed mechanics liens.  Lenders will not pay draws to the

Debtor while mechanics liens cloud title.  Subs will not release their liens.  I

understand that the Debtor cannot authorize the lenders to pay the liens as

they are for prepetition claims.  We are exploring how to clear title and

provide the Debtor with the most money possible.

32. Here is a summary of information about those projects where mechanics

liens have been filed and the face amounts of these liens.  The information

about the amounts of the mechanics liens is taken directly from mechanics

liens which were obtained from Yamhill County’s records.  That information

was then compared to the Debtor’s own records. Additional information

below about contract amounts, etc., comes from the Debtor’s internal

DECLARATION SUPPORTING AMENDED MOTION FOR USE OF CASH
COLLATERAL ON A FINAL BASIS - Page 15 of 24

Case 17-33893-tmb11    Doc 43    Filed 11/03/17



records.  2

• A.N. job

Parker Concrete $7,541

Amcraft Inc. $29,136

Surface Works, LLC $10,595

Total face amount of mechanics liens: $47,272.40

Total contract amount: $456,724

Monies paid to date: $386,465

Monies to be paid: $70,258

33. On this job, a draw payment in the amount of $70,258 is being held up by

the lender pending clearing the mechanics liens from the property’s title.

34. There is virtually nothing more the Debtor needs to purchase for the A.N.

project other than cabinets which will cost approximately $5,000 to $6,000. 

The Debtor will need to pay a bill for counter tops of approximately

$13,000.  If the Debtor had to pay the mechanics liens of $47,272 but the

Debtor completed the work and was paid the $70,258 still to be paid on the

contract for this job, the Debtor’s cash flow would not go negative as a

result of paying the mechanics liens (if authorized) and obtaining the

2 The balance of the Debtor’s jobs in process have not been liened by
mechanics liens.

DECLARATION SUPPORTING AMENDED MOTION FOR USE OF CASH
COLLATERAL ON A FINAL BASIS - Page 16 of 24

Case 17-33893-tmb11    Doc 43    Filed 11/03/17



remaining cabinets and counter tops.

• J.H. job

Surface Works,  $21,866

Total face amount of mechanics liens: $21,866

 

Total contract amount: $308,793

Monies paid to date: $282,955

Monies to be paid: $25,838

35. On this job, a draw payment in the amount of $25,838 is being held up by

the lender pending clearing the mechanics liens from the property’s title.

36. The J.H. job is not shown in the work in progress report as it is now reflected

in the receivables report.  The job is complete and the Debtor is awaiting the

final draw which has been delayed due to the mechanics lien.

37. With the J.H. job, the Debtor can realize some cash flow of several

thousand dollars once 

• S.C. job

Nice Electric $15,875

Parker Concrete $4,126

Milwaukie Lumber $20,285

Northwest Door $10,927
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Surface Works $47,623

Jacobs Hearing & A.C. $14,540

Total face amount of mechanics liens: $113,376

38. On this job, a draw payment in the amount of $1,799 is being held up by

the lender pending clearing the mechanics liens from the property’s title.

39. For the S.C. job with only $1,799 being due from the property owner and

$113,376 being due to the mechanics lien claimants, the logical course

appears to be to reject the contract with the property owner.  The Debtor is

not aware of a legal benefit to creditors by assuming this contract.

Total contract amount: $651,000

Monies paid to date: $649,201

Monies to be paid: $1,799

• A.S. job

Pyramid Heating $2,739 (recorded 10/18 at 2:06 p.m.)

Ferguson Ent. $6,123

Total face amount of mechanics liens: $8,862

Total contract amount: $592,234

Monies paid to date: $592,234

Monies to be paid: $0
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40. Work on the A.S. job has been completed.  No materials are needed for

purchase.  No labor is required to complete the job.  The final draw amount

exceeds the amount of the two liens.  

VIII. SWIFT FINANCIAL.

41. Here are some facts concerning the transaction with Swift:

• Swift required my wife and I to guaranty the transaction.

• Swift is enforcing our guaranties through arbitration.  Attached as

Exhibit “M” are true and correct copies of notices (which were sent to

me) advising that trial on Swift’s efforts on the contract against the

Debtor and also on Swift’s efforts to enforce the guaranties against

my wife and me is set for November 8, 2017. Swift states that the

automatic stay does not stop the arbitration as to my wife and I.

• Swift did not collect the receivables.  

• Swift did not require the Debtor to segregate the receivables. 

• Swift made regular withdrawals, in a set amount, from the Debtor’s

bank account.  

• Before Swift entered into the loan with the Debtor, Funding Circle

already had recorded a financing statement with the Secretary of

State.  To my understanding, the Debtor could not sell its future

receivables except perhaps with Funding Circle’s prior permission.
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42. It would seem that Swift, by suing the Debtor, my wife and me, is taking the

position that the risk of loss is not on Swift but instead on the Debtor, my

wife and me.

IX. USE OF CASH COLLATERAL SHOULD BE APPROVED

43. The Debtor needs to use cash collateral to operate its business, to pay

employees, to pay rent and utilities and pay other expenses.  Without the

use of its monies, the Debtor cannot remain in business, work on its existing

jobs and start construction on projects with signed contracts.  The Debtor’s

reputation in the industry will be severely harmed.  

44. Authorizing the relief requested below will benefit entities asserting interests

in estate monies as the use of cash collateral will protect their security.  If 

their security interests extend to the Debtor’s monies, then the Debtor does

not have unencumbered sources of monies or other assets to pay ordinary

course of business obligations.

45. Variance.  The Debtor has done its best to make accurate projections

concerning income and expenses.  However, budgeting is not an exact

science, especially as the Debtor’s business is subject to unanticipated

changes, e.g., changes dictated by lenders, unexpected changes in

schedules when a subcontractor needs to start sooner or later than forecast,

and the weather.  There may be considerable variance week to week and
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month to month in the work the Debtor is expected to do.

46. Therefore, the Debtor requests it be permitted to vary from the proposed

budget by as much as 20% in any one category where the projected

spending is under $10,000 and vary from the proposed budget by as much

as 15% as to any other category.  If the Debtor determines it needs to vary

from any one budgeted item by more than the 15% or 20% variances, the

Debtor proposes that it provide written notice by email or telecopier of the

variance to the senior entities asserting interests in the Debtor’s monies,

Funding Circle and Swift.  If Funding Circle and Swift do not object to the

variance within 48 business hours, then the variance will be deemed

approved.  If either lender objects to the proposed variance, then the Debtor

may seek to set a hearing on shortened notice seeking approval of the

variance from this Court.

47. At the initial hearing on the original motion seeking authority to use cash

collateral, the Court authorized a 10% variance.  The Debtor needs 20%.

48. Rolling Unspent Budgeted Monies Forward.  The budget is a weekly budget. 

It is likely the Debtor will underspend in certain categories in some weeks. 

The Debtor requests that the Court authorize the Debtor to carry over from

pervious weeks any unused monies to be used in the same categories in

future weeks.  
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49. The rollover or carryforward is crucial because while the Debtor projects

sales and revenues on a weekly basis, some sales and some revenue may

come in one or two weeks later than projected.  This typically happens with

lenders as they may delay approval of work or delay making payments to

the Debtor.  Also, when jobs are delayed, the Debtor must roll over

expenses from week to week for when a job actually begins.  

50. If the rollover is not permitted, then the Debtor may have insufficient monies

in various categories to operate its business.  

51. That a project may not move forward in a week specified in the budget is

common and has already occurred during the chapter 11 case.

52. The Debtor also requests that the monies carried forward not count toward

the 20% variance. 

53. Applying Any Excess Revenues to Costs of Goods Sold.  It may be that in

some periods the Debtor’s gross revenues exceed the projected figures.  If

this happens, this also means that the Debtor has a lot of work and a lot of

expenses directly tied to the jobs it is doing.  The Debtor requests that in the

event its gross revenues exceed the projected gross revenue figures for a

given week, that the Debtor be permitted to apply up to 75% of such excess

gross revenues to costs of goods sold.  COGS includes these categories:

Costs of materials for jobs; and direct labor costs for jobs.
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54. The Four Lenders’ Interests Are Adequately Secured.  They are afforded

adequate protection of their claims in many ways.

a. The value of the assets; work in progress $993,699, receivables

$53,904.99, monies on hand $4,243.17, total $1,051,847.16.

b. The Debtor continuing to operate the business and maintaining and

servicing the inventory and equipment.

c. Operating the business creates additional revenues.

d. All assets are properly insured.

e. The Debtor will provide replacement liens to the four entities to the

extent their prepetition liens attached to the Debtor’s property and

with the same validity, priority, and description of collateral.  To be

clear, if there is a defect in a security interest prepetition, that same

defect would apply post-petition.

f. The Debtor does not propose to make adequate protection payments

until a later hearing as its finances are not yet well grounded.

55. Total principal loan amounts on the four loans aggregate under $400,000

though there will be fees and interest but also loan payments made.
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Executed on November 3, 2017.

I declare under the penalty of perjury and under the laws of the U.S. of

America that the foregoing is true and correct.

__/s/ Andrew Burton______________
Andrew Burton
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CERTIFICATE OF SERVICE

I hereby certify that on November 3, 2017, I served the following

AMENDED MOTION FOR USE OF CASH COLLATERAL ON A FINAL BASIS;

DECLARATION by depositing in the United States mail at Encino, California full

and complete copies thereof, by first class mail, postage prepaid, or email

transmission where indicated, addressed to the following:

via Manual Service (first class mail and as described below):

Creekside Homes, Inc. (via Email)
c/o Andrew Burton
219 NE Hwy 99W
McMinnville, OR 97128

Largest Unsecured Creditors:

Amcraft, Inc. (via Email)
Greg White
1015 NE Alpine Ave
McMinnville, OR  97128-4017

Berkley (via Email)
Accounts Receivable
PO Box 59143
Minneapolis, MN  55459-0143

Canby Drywall (via Email)
Rebecca
PO Box 129
Canby, OR  97013-0129

Ferguson Enterprises (via Email)
Accounts Receivable
Lockbox 043090 M/S 90 
PO Box 4300
Portland, OR  97208

Globe Lighting (via Email)
Accounts Receivable
1919 NW 19th Ave
Portland, OR  97209-1735

GM Construction, LLC (via Email)
Goran Markovic
15864 Stables Pl
Oregon City, OR  97045-1385

Jacobs Heating & AC (via Email)
Tatiana Tucker
4474 SE Milwaukie Ave
Portland, OR  97202-4724

Knight Capital (via Email)
Amanda Barton
9 E Loockerman St Ste 3A-543
Dover, DE  19901-8306

Lambert's Plumbing Solutions (via Email)
Brady Lambert
16705 SW Sunrise Ln
McMinnville, OR  97128-8543

LIC Painting Inc (via Email)
Michael
PO Box 501
Gervais, OR  97026-0501

LoanMe (via Email)
Tre
1900 S State College Blvd # 300
Anaheim, CA  92806-6152
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Milwaukie Lumber (via Email)
Ann Berry
13113 NE Fourth Plain Blvd
Vancouver, WA  98682-4934

Nice Electric (via Email)
Merv Zook
PO Box 636
McMinnville, OR  97128-0636

Northwest Door & Supply
c/o Thomas K. Wolf, LLC
Attn: Thomas K. Wolf
5200 SW Meadows Rd., Suite 150
Lake Oswego, OR 97035

Parker Concrete, Inc. (via Email)
c/o 5530 SE Center St.
Portland, OR  97206

PR Drywall (via Email)
Phil
2730 SE 39th Loop Ste E
Hillsboro, OR  97123-8434

ProBuild (via Email)
Kelly Bryant
PO Box 507
McMinnville, OR  97128-0507

Rayborns Plumbing (via Email)
Rayborn
PO Box 69
Tualatin, OR  97062-0069

Surface Works (via Email)
Melissa
106 SE 11th Ave
Portland, OR  97214-1315

Swift Capital (via Email) 
Sergio I. Scuteri, Shareholder
PO Box 5016
Mount Laurel, NJ  08054-5016

Weather Roofing & Construction, Inc. (via
Email)
Rigoberto Fernandez
4093 Hayesville Dr NE
Salem, OR  97305-2304

Secured Lenders:
LoanMe
National Registered Agents, Inc.
780 Commercial St SE Ste 100
Salem OR 97301

Knight Capital
Spiegel & Utrera, P.A., Registered Agent
9 East Loockerman St Ste 202
Dover, DE 19901

Funding Circle (FC Marketplace, LLC) 
(via Email)
Corporation Service Company, Registered
Agent
1127 Broadway Street NE Ste 310
Salem, OR 97301

Swift Capital
Attn: Bankruptcy Notice
3505 Silverside Rd Ste 200
Wilmington, DE  19810-4905

Swift Financial Services, LLC
LEGALFILINGS.COM, INC., Registered
Agent
1013 Centre Road Suite 403S
Wilmington DE  19805

Swift Capital
c/o Corporation Service Comp
1127 Broadway St. NE Suite 310
Salem, OR 97301

Swift Capital
c/o CHTD Company
P.O. Box 2576
Springfield, IL 62708

Funding Circle
FC Marketplace, LLC
747 Front St., Floor 4
San Francisco, CA 94111

FC Marketplace, LLC
SME Fund FBO Account
P.O. Box 398438
San Francisco, CA 94139-8438

FC Marketplace, LLC
c/o Becket and Lee LLP
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Attn: Christopher Cramer
P.O. Box 3002
Malvern, PA 19355-0701

FC Marketplace, LLC
c/o Becket and Lee LLP
Attn: Crystal J. Oswald
16 General Warren Blvd.
Malvern, PA 19355-1245

American Arbitration Association
Kip C. Lucke, arbitrator
1301 Atwood Avenue, Suite 211N
Johnston, RI 02919

I hereby certify that on November 3, 2017, I determined from the United States

Bankruptcy Court electronic case filing system that the following parties will be served

electronically via ECF:

Local Counsel for Debtor: KEITH Y BOYD ecf@boydlegal.net, arnold@boydlegal.net 
Counsel for Debtor: Steven R Fox emails@foxlaw.com 

Counsel for Canby Drywall, Inc.: DOUGLAS L GALLAGHER doug@dglawoffice.com,
douglasgallagherlawoffice@gmail.com

Counsel for Ferguson Enterprises, Inc.: LAURIE R HAGER lhager@sussmanshank.com,
ecf.laurie.hager@sussmanshank.com
Counsel for Swift Financial Corp.:JAMES P LAURICK jlaurick@kilmerlaw.com,
tparcell@kilmerlaw.com 
Trustee: US Trustee, Portland USTPRegion18.PL.ECF@usdoj.gov

Trustee: SONIA ZAHEER sonia.zaheer@usdoj.gov

Dated: November 3, 2017 THE FOX LAW CORPORATION

By__/s/ Sandy Cuevas_______
    Sandy Cuevas,
    Legal Assistant
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