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DELBELLO, DONNELLAN, WEINGARTEN HEARING DATE:
WISE & WIEDERKEHR, LLP 10/31/2013@10:00 A.M.

Attorneys for Debtor Queen Elizabeth Realty Corp.
One North Lexington Avenue

White Plains, New York 10601

(914) 681-0200

ROBERT L. RATTET

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre: Chapter 11
QUEEN ELIZABETH REALTY CORP,, Case No. 13-12335 (SMB)
Debtor.
X

DEBTOR’S OBJECTION TO MOTIONS OF NON-CREDITOR
MARGARET WU AND NON-CREDITOR DEAN K. FONG AS
RECEIVER FOR ENTRY OF ORDER (1) DISMISSING THE CASE
PURSUANT TO 11 U.S.C. § 1112(b), OR (II) IN THE ALTERNATIVE,
ABSTAINING PURSUANT TO 11 U.S.C. § 305; or (I11) EXCUSING
RECEIVER’S COMPLIANCE WITH 11 U.S.C. 8543

QUEEN ELIZABETH REALTY CORP., the above-captioned debtor (“QERC” or the
“Debtor”,) by and through its undersigned attorneys, files this objection (the “Objection”) to the
Motions of (1) non-creditor Margaret Wu for Entry of an Order dismissing the case or, in the
alternative, abstention; and (2) non-creditor Dean Fong as Receiver of the Property of Phillip Wu
(the “Receiver”) for Entry of an Order dismissing the case or, in the alternative, abstention, and
to excuse the Receiver from compliance with 11 U.S.C. 8543 (the “Motions”). In support of its

Obijection, the Debtor respectfully states as follows:
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BACKGROUND

1. The Debtor is in the business of owning a commercial condominium located at
157 Hester Street a.k.a. 68-82 Elizabeth Street, New York, New York, located in New York
County (the “Real Property”).

2. On or about April 18, 1994 QERC was formed as a New York Corporation.

A. OWNERSHIP OF QERC

3. As illustrated below, the cumulative weight of evidence demonstrates that Jeffrey
Wu, Lewis Wu and Phillip Wu each have one-third (1/3) equity interests in QERC.

4. Myint J. Kyaw a/k/a Jeffrey Wu (“Jeffrey Wu”) was listed as the Chief Executive
Officer in the Certificate of Incorporation.

5. As part of a commercial mortgage transaction between QERC and Shanghai
Commercial Bank (“Shanghai Bank”) executed on June 6, 2008, Jeffrey Wu, Lewis Wu, and
Phillip Wu delivered a document entitled “Directors’ Certificate of Resolutions to Borrow and
Incumbency of Queen Elizabeth Realty Corp” (hereinafter referred to as the “Directors’
Certificate”). A copy of the Director’s Certificate is annexed hereto as Exhibit “1”.

6. The Directors’ Certificate was delivered to Shanghai Bank on June 6, 2008, and
remains in the possession of Shanghai Bank. As part of the Directors’ Certificate, Jeffrey Wu,
Lewis Wu, and Phillip Wu each swore that they each owned a one-third equity interest in QERC

as follows:
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“WE FURTHER CERTIFY that the following individuals are the owners of the equity of
the Company [Queen Elizabeth Realty Corp.] and that he owns the interest set forth opposite his
name:

NAME OF SHAREHOLDER EQUITY HOLDING
(OF ALL ISSUED SHARES)
Phillip Wu 1/3
Myint J. Kyaw a/k/a Jeffrey Wu 1/3
Lewis Wu 1/3”
7. The Directors’ Certificate was sworn to under oath on June 6, 2008, well before

Phillip Wu’s matrimonial litigation was initiated.

8. Annexed hereto as Exhibit “2” is a copy an Affidavit of Chiu N. Wu (no relation
to Jeffry Wu, Lewis Wu or Phillip Wu), Vice President of Shanghai (the “Shanghai Affidavit™)
that confirms that the Director’s Certificate is genuine and was delivered ad part of the loan
transaction.

9. In the Shanghai Affidavit, Mr. Wu, Vice President at Shanghai Bank, stated that
“[t]he loan documents executed in connection with the Directors’ Certificate provide that any
misrepresentation contained within the Directors’ Certificate would constitute a default under the
loan documents” and that the “loan documents between the [Shanghai Commercial Bank] and
Queen Elizabeth Realty Corp. remain in full force and effect” and that the respective ownership
interests in QERC have not changed since June 6, 2008.

10.  Jeffrey Wu guaranteed QERC’s obligations pursuant to the commercial mortgage
and has made certain mortgage payments since QERC and Shanghai Bank executed the

mortgage.
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11. Jeffrey Wu has made and continues to make payments on behalf of QERC to
Shanghai Bank, which included payments that were made after Dean Fong was appointed as the
Receiver, specifically as receiver for Phillip Wu’s business interests This includes, inter alia,
Phillip Wu’s ownership interest in QERC.

12. Jeffrey Wu guaranteed and made the loan payments from QERC to Shanghai
Bank because he has a one-third equity interest in QERC.

13. Neither Phillip Wu nor Receiver Fong has made any of the loan payments from
QERC to Shanghai Bank.

14, Since incorporating in 1994, QERC entered into a number of agreements that
reflect the shared and equal ownership interests of Jeffrey Wu, Lewis Wu, and Phillip Wu,
including but not limited to:

a) OnJune 28, 1994, QERC entered into a mortgage and security agreement with Hester
Property Corp., which was signed by Lewis Wu, as President, and Jeffrey Wu, as
Vice-President, on behalf of QERC.

b) On December 14, 2000, QERC entered into a mortgage note with HSBC (lender),
which was signed by Lewis Wu, as President, on behalf of QERC.

c) On May 1, 2001, QERC executed a guaranty for a loan between HSBC BANK
(lender) and Foodmart International Corp. (borrower), which was signed by Lewis
Wu on behalf of QERC.

d) On May 10, 2007, QERC, as landlord, entered into a lease agreement with New
Enterprise Realty, which was signed by Phillip Wu on behalf of QERC.

15. QERC also issued Certificates of Ownership, pursuant to which Jeffrey Wu,

Lewis Wu, and Phillip Wu each received ten (10) shares in QERC.
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16. In total, the cumulative weight of the documents relating to QERC and its
business transactions conclusively demonstrate that Jeffrey Wu, Lewis Wu, and Phillip Wu have
equal one-third equity interests in QERC.

B. THE DIVORCE ACTION AND THE RECEIVERSHIP

17. During 2009 Margaret Wu as Plaintiff commenced a divorce action against
Phillip Wu in Supreme Court, New York County, Index Number 300080/09 (the *“Divorce
Action”).

18. In the Divorce Action, by Order date May 10, 2010 appointed Margaret Wu and
Dean Fong were appointed as co-receivers of Phillip Wu’s business and property interests. By
Amended Order dated May 18, 2010 Dean Fong (hereinabove defined as “the Receiver”) became
the sole receiver of Phillip Wu’s property.

19. Lewis Wu and Jeffrey Wu, the other two (2) shareholders of QERC, were never
served with notice of any proceeding that purported to allow the Receiver to take possession of
the Real Property, assets and/or management of QERC.

20. Notwithstanding the fact that the Receiver was only charged with the
management of a one-third equity interest in QERC, the Receiver exercised dominion and
control over three of QERC’s tenants by means of collecting rents, obtaining consensual
surrenders of leasehold or possessory interests and/or maintaining eviction proceedings and/or
termination of leaseholds:

a) Hong Kong Supermarket of Hester Corp. (hereinafter (“HKS”) (the “HKS

Premises”);
b) Salon De Tops (the “Salon De Tops Premises™); and

c) First Pharmaceutical Corp. (the “First Pharmaceutical Corp. Premises™).
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21. QERC was thus deprived of due process by means of the Receiver seizing of
control of the assets of QERC.

22. The Receiver’s proper role is limited to one as holder of a one-third equity interest
in the Debtor.

23.  On or about April 17, 2012, the Receiver demanded possession of the First
Pharmaceutical Corp. Premises, asserting in correspondence that the space was “less than the fair
market rent” and that “(t)he Receiver cannot in the proper exercise of his duties continue to accept a
below market rent for this space.”

24. First Pharmaceutical Corp. was paying rent in the amount of $7,524.56 per month.

25.  As reflected in documents that purported to serve as an accounting (the
“Purported Accounting”), a copy of which is annexed hereto as Exhibit “3” First Pharmaceutical
Corp. paid rent, to the Receiver, of $7,525.56 on March 6, 2012, April 11, 2012 and three
months’ rent, in one installment in the amount of $22,573.68 on August 31, 2012.

26.  The First Pharmaceutical Corp. Premises has remained vacant since August 31,
2012.

27.  On July 12, 2012, the Receiver initiated eviction proceedings purportedly on
behalf of QERC against the Debtor’s tenant, HKS, in the Civil Court, City of New York, Index
Number L&T 74045/2012 (the “Eviction Proceeding”).

28.  The Receiver did not serve the Eviction Proceeding upon Lewis Wu and/or
Jeffrey Wu.

29.  The Receiver did not, upon information and belief, serve the Eviction Proceeding

upon the Debtor.
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30. Neither Lewis Wu, Jeffrey Wu nor the Debtor received due process and an
opportunity to be heard in connection with the Eviction Proceeding.

31. The Eviction Proceeding culminated in the Receiver himself and not the owner of
the real property obtaining a money judgment in the amount of $3,256,600.00 and an
accompanying warrant of eviction against HKS, the Debtor’s tenant.

32. The Judgment was improperly entered in the name of “Dean K. Fong Esq. as
Receiver of the Property of Phillip Wu” and not in the corporate name of the property owner, the
Debtor. The eviction proceedings were commenced in the name of the Court Appointed
Receiver as the Receiver of the interests of Phillip Wu. Such a course of conduct was a dramatic
overreach. Phillip Wu is merely a minority shareholder in a corporate entity that own real estate
and thus Phillip Wu could never have had authority to commence an eviction proceeding as a
party and the Receiver's securing for himself a judgment in his own name is nothing other than
outright theft from QERC.

33. Further, QERC is the titular owner of the real estate and QERC obviously should
have been styled as the Petitioner in the Eviction Proceeding.

34.  The above-referenced Judgment effectively terminated the HKS lease, a major
asset of the Debtor’s estate.

35.  The Receiver and/or the Marshal served a notice of eviction dated July 11, 2013.

36.  On July 18, 2013, the Debtor removed the Eviction Proceeding to the U.S.
District Court for the Southern District of New York, 1:13-cv-04988-KPF. The case is awaiting
transfer to this Court.

37.  The Receiver’s exercise of jurisdiction over QERC’s property was void and

without due process.
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38.  The actions taken by the Receiver as regards QERC, including but not limited to
initiating litigation on behalf of QERC to evict HKS and other tenants severely diminishes the
value of the Real Property.

39. The Debtor relies on the income generated by HKS, a lawful tenant of QERC, and
other tenants, that are being wrongfully and unilaterally evicted by the Receiver.

40. Additionally, upon information and belief, more than sixty (60) people will lose
their jobs if HKS is wrongfully evicted.

41. Upon information and belief, Salon De Tops has been paying rent in the monthly
amount of $13,367.00 through July 2012 and $14,036.00 rent thereafter, also to the Receiver.

42. Upon information and belief, the Receiver was not entitled to retain collected
rents beyond the aliquot share of Phillip Wu, as reduced by the mortgage, property tax and
operating expenses of the Real Property Premises.

A RECEIVER’S PROPER ROLE IS AS ANEUTRAL
OFFICER OF THE COURT AND NOT AN ADVOCATE

FOR EITHER PARTY TO THE PROCEEDING FOR
WHICH HE WAS APPOINTED

43.  The Court should note, first, the perverse role that the Receiver has been taking in
this case.

44, The Receiver has been participating as an active partisan for one of the litigants in
the Divorce Action, Margaret Wu.

45, Receivers are inherently neutral parties, an not advocates for any particular

stakeholder. See, e.g. Schwartzberg v. Whalen, 96 A.D.2d 974, 975, 466 N.Y.S.2d 846, 847

(A.D. 3 Dept. 1983) (“A court-appointed receiver in a foreclosure action is an officer of the
court, a fiduciary of all the parties interested in the receivership, and not an agent of the party

who procured the appointment”); Matter of Kane, 75 N.Y.2d 511, 515, 553 N.E.2d 1005, 1007
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(1990) (“A receivership is a creature of the court..., ‘subject to the control of the court at all
times....”, and functions in the place of and as the instrumentality of the court itself. As a special
‘officer of the court’.... with “fiduciary responsibilities’.... the receiver acts solely on the court's

behalf.... and is otherwise a stranger to the parties and their dispute.”); D.B. Zwirn Special

Opportunities Fund, L.P. v. Tama Broad., Inc., 550 F. Supp. 2d 481, 492 (S.D.N.Y. 2008) (“The

temporary receiver-an officer of the court tasked with the “duty to preserve and protect the
property pending the outcome of the litigation”(footnote omitted) will work to discharge that
duty without deference to either party and with preservation of the property as its sole objective.
Should plaintiff indeed be the party responsible for mismanagement, then the temporary receiver
would equally protect the assets against plaintiff as it would against defendants. The temporary
receiver's sole loyalty and responsibility lies with the Court and the assets, rather than with any
of the parties.”).

46. In this case, the Receiver is taking a role as an active litigant by virtue of moving
to dismiss the Chapter 11 case, rather than acting as a mere preserver of Phillip Wu’s business
interests.

47. The Receiver has been by far the most active litigant in both the Divorce

Action and in this Chapter 11 proceeding. To the extent that the Receiver continues to seek

fees derived from rents owing to QERC, the Debtor’s assets are being plundered by the

Receiver’s highly aggressive position.

48.  The instant Chapter 11 case was filed on July 17, 2013 to protect the interests of
Shanghai Bank, protect the assets of QERC from the Receiver’s overreaching, and with a good

faith basis. Accordingly this case should not be dismissed.
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MOVANTS ARE NOT CREDITORS OF THE DEBTOR AND
HAVE NO STANDING TO FILE THE MOTIONS

49, It is axiomatic that a party seeking relief with respect to a Chapter 11 case be a
creditor.
50.  The Court, in connection with motions for relief from the automatic stay, has held

that only a creditor could make such a motion. See, e.g._In re Comcoach, 698 F.2d 571 (2d

Cir.1983) In re Idicula, 484 B.R. 284 (Bankr. S.D.N.Y. 2013); In re Lippold, 457 B.R. 293, 296
(Bankr. S.D.N.Y. 2011).
51. The Court, in In re Lippold, 457 B.R. 293, 296 (Bankr. S.D.N.Y. 2011) stated:

In In re Mims, 438 B.R. 52, 55 (Bankr.S.D.N.Y.2010), this Court explained
that the term “party in interest” is not defined in the Bankruptcy Code. Under
Second Circuit law, however, “in order to invoke the court's jurisdiction to
obtain relief from the automatic stay, the moving party [must] be either a
creditor or a debtor.” Id. (citing In re Comcoach, 698 F.2d 571, 573 (2d
Cir.1983)); see also Agard, 444 B.R. at 245. It follows that U.S. Bank must be
a “creditor” to seek relief from the automatic stay.* Mims, 438 B.R. at 55.

In re Lippold, 457 B.R. 293, 296 (Bankr. S.D.N.Y. 2011).
52. The Court, in In re Idicula, 484 B.R. 284, 287 (Bankr. S.D.N.Y. 2013) stated:

Section 362(a) of the Bankruptcy Code provides an automatic stay on all
litigation against the Debtor, as well as “any act to create, perfect, or enforce
any lien against property of the estate.” 11 U.S.C. 8 362(a). Under section
362(d)(1) of the Bankruptcy Code—the operative provision relied on by U.S.
Bank in seeking relief—*“[0]n request of a party in interest ... the court shall
grant relief from the stay ... for cause.” 11 U.S.C. § 362(d)(1) (emphasis
added).

In In re Mims, 438 B.R. 52, 55 (Bankr.S.D.N.Y.2010), this Court explained
that the term “party in interest” is not defined in the Bankruptcy Code. Under
Second Circuit law, however, “in order to invoke the court's jurisdiction to
obtain relief from the automatic stay, the moving party [must] be either a
creditor or a debtor.” Id. (citing In re Comcoach, 698 F.2d 571, 573 (2d
Cir.1983)); see also Lippold, 457 B.R. at 296. It follows that U.S. Bank must
be a “creditor” to seek relief from the automatic stay.” Id.

In re Idicula, 484 B.R. 284, 287 (Bankr. S.D.N.Y. 2013).

10
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53. In this case, Movants allege no injury from the filing of the Chapter 11
proceeding. In order to have a right to relief, the party must have standing.

54.  The doctrine of standing concerns both the threshold questions of whether this
Court can try this case on the merits, and the prudential question of whether or not it should.

See, e.g. Warth v. Seldin, 422 U.S. 490, 500-501, 95 S.Ct. 2197, 2206 (U.S. 1975); FEW/PBS

Inc. v. City of Dallas, 493 U.S. 215, 231, 110 S.Ct. 596, 607 (U.S. 1990); Bluebird Partners,

L.P. v. First Fidelity Bank, N.A. New Jersey, 85 F.3d 970, 973 (2d. Cir.,1996); and Henneberry

v. Sumitomo Corp. of America, 415 F.Supp.2d 423, 438, 441 (S.D.N.Y ., 2006).

55.  The seminal case on standing, pursuant to which the Supreme Court severely

restricted access to the Federal Courts, was Warth v. Seldin, Id. The Court was faced with a

citizen lawsuit contending that Rochester’s zoning scheme was unlawful. The Court found that
the citizens lacked standing to sue, even assuming the zoning scheme’s illegality, stating:
In essence the question of standing is whether the litigant is entitled to have
the court decide the merits of the dispute or of particular issues. This inquiry
involves both constitutional limitations on federal-court jurisdiction and
prudential limitations on its exercise.

Warth v. Seldin 422 U.S. 490, 498, 95 S.Ct. 2197, 2205 (U.S. 1975).

56.  The Supreme Court further emphasized the standing restrictions in Allen v.

Wright, 468 U.S. 737, 104 S.Ct. 3315, 82 L.Ed.2d 556 (1984) and FW/PBS, Inc. v. City of

Dallas, 493 U.S. 215, 110 S.Ct. 596 (U.S. 1990). The Court stated in FW/PBS, Id.:

The federal courts are under an independent obligation to examine their own
jurisdiction, and standing “is perhaps the most important of [the jurisdictional]
doctrines.” Allen v. Wright, 468 U.S. 737, 750, 104 S.Ct. 3315, 3324, 82
L.Ed.2d 556 (1984).

FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 231, 110 S.Ct. 596, 607 (U.S.
1990).

57.  Movant Margaret Wu is at most a creditor of a minority shareholder of the

11
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Debtor. She cannot claim injury to others as her basis for relief.

58. Movant Receiver has even more tenuous standing. The Receiver is a fiduciary for
the assets of a minority shareholder. He similarly cannot claim injury to others as her basis for
relief.

59. The alleged “bad faith” nature of the filing impacts upon creditors, not upon

minority shareholders. The Court, in Bluebird Partners, Id. stated:

Bluebird must plead facts showing that it has standing to assert its claim.
FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 231, 110 S.Ct. 596, 607-08,
107 L.Ed.2d 603 (1990). In order to have standing, a party must allege “a
distinct and palpable injury to himself,” Warth v. Seldin, 422 U.S. 490, 501,
95 S.Ct. 2197, 2206, 45 L.Ed.2d 343 (1975), and “cannot rest his claim to
relief on the legal rights or interests of third parties,” id. at 499, 95 S.Ct. at
2205. Bluebird Partners, L.P. v. First Fidelity Bank, N.A. New Jersey, 85 F.3d
970, 973 (2d. Cir.,1996).

60.  The Motions never alleges facts “plausibly suggesting Movants’ entitlement to
relief.”
61.  Since Movants lack standing, the Motion must be denied.
THE DEBTOR HAS BEEN DEPRIVED OF DUE PROCESS
IN THE DIVORCE ACTION AND ANY ASSERTION THAT

ITS RIGHTS CAN BE PROTECTED IN THAT
PROCEEDING IS ILLUSORY

62. Both Movants assert, implicitly or explicitly, that QERC can amply protect its
right in the context of the Divorce Action. Alternatively, they assert that the fact that New
Enterprises Realty, LLC was a party to certain stipulations that QERC was somehow protected.

63. These assertions are fatuous and illogical. In fact, QERC has been utterly and
totally deprived of due process.

64. Under the U.S. Constitution, before a party is deprived of a property right, they

are entitled to a hearing. See, e.g. DeBari v. Town of Middleton, 9 F. Supp. 2d 156, 162

12
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(N.D.N.Y. 1998)(“Fourteenth Amendment procedural due process generally requires a pre-
deprivation hearing before property rights can be terminated.”)

65. There was no such due process prior to the Receiver exercising dominion and
control over QERC’s assets.

66. The Court should note that neither Shanghai Bank nor the other two shareholders
who are strangers to the Divorce Action, Jeffrey Wu and Lewis Wu, have been given an
opportunity to assert their rights in the Divorce Action.

67. Prior intervention motions were made by Jeffrey Wu and Lewis Wu and the
Debtor in order for said parties to protect their rights. However Judge Jeffrey Cooper, the Judge
handling the Divorce Action, has stated on the record that he does not grant motions of non-
parties to a matrimonial action to intervene and thus protect their rights. A copy of a transcript
dated October 9, 2013 is annexed hereto as Exhibit “4” (the “October 9, 2013 Hearing
Transcript”). The October 9, 2013 Hearing Transcript state as follows, at Page 23 Line 9 —Page
25 Line 17:

THE COURT: Tell you the truth, I am as unclear as you are who represents
whom.

MS. BERGER: And so if a notice of appearance is filed in the case, I'm happy
to serve whoever formally appears, but what has been another factor that's
been increasing the expenses on everybody is attorneys coming, attorneys
going -- attorneys leaving.

THE COURT: I thought Mr. Mo is still on the case. Mr. Mo stood her for
months and represented he represented Jeffrey Wu and he was going to make
sure this case was resolved.

MS. BERGER: Maybe he is, but that's not my understanding from
proceedings in bankruptcy court. So —

THE COURT: All of a sudden one day Mr. Wu is not here -- excuse me, Mr.
Mo is not here. Right.

13
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MS. BERGER: My only position is if you file a notice of appearance, happy
to serve you. If you don't file a notice of appearance, unless the Court tells me
otherwise, | don't think it's appropriate.

MR. LUBELSKY: Your Honor, | have appeared by virtue of the order to
show cause to intervene. appeared on the record no less than three times,
probably more, I've been CC'd on multiple correspondences from her office
and | have sent correspondence to her office. The position that there was some
uncertainty as to whether or not I should be served is a little disingenuous. I've
appeared on at least four occasions, probably also exchanged business cards.
It is a simple issue. | should be served with the papers. Period.

MR. JACOBS: Judge, | have a problem with that. There was a phone
conversation with the bankruptcy judge by counsel involved in the bankruptcy
where the bankruptcy judge wanted consent from me, on behalf of my client,
to consent to the release of certain documents going back, orders of this Court
that are otherwise protected under Domestic Relations Law as confidential,
distribution to bankruptcy counsel to deal with the motion that Ms. Berger
made. So, this is a matrimonial action. We're not divorcing Queen Elizabeth,
we're not divorcing Mr. Lubelsky, we're not divorcing his client. If he wants
to appear in this action and he wants to share documents, then he has to appear
in this action and we have to get over the issue of whether there's confidential
information

THE COURT: It's almost never allowed -- third parties, in matrimonial cases.
This is a private dispute between two people who are married. Matrimonial
cases are treated differently than all other cases. You're not allowed to
disclose pleadings, you're not allowed to in fact, you're not even allowed to go
out and say the name of the parties, there's all sorts of things that are not done.
This is not some general mass litigation.

The Court, in Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 105 S. Ct.

1487, 84 L. Ed. 2d 494 (1985) stated:

“An essential principle of due process is that a deprivation of life, liberty, or
property “be preceded by notice and opportunity for hearing appropriate to the
nature of the case.” Mullane v. Central Hanover Bank & Trust Co., 339 U.S.
306, 313, 70 S.Ct. 652, 656, 94 L.Ed. 865 (1950). We have described “the
root requirement” of the Due Process Clause as being “that an individual be
given an opportunity for a hearing before he is deprived of any significant
property interest.”

Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542, 105 S. Ct. 1487,
1493, 84 L. Ed. 2d 494 (1985).

14
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69. In this case, the Receiver asserts that because various shareholders entered into
stipulations involving property of QERC, QERC has been afforded due process.

70. Under New York law, where a party “will be adversely and inequitably affected if
the relief requested in the petition is granted” that entity must be made a party and afforded due

process. See, e.g. Tecler v. Lake George Park Comm'n, 261 A.D.2d 690, 691, 689 N.Y.S.2d 540,

541 (1999). See also Mason Tenders Dist. Council Welfare Fund v. Diamond Const. & Maint.

Inc., 28 Misc. 3d 1214(A), 958 N.Y.S.2d 61 (Sup. Ct. 2010) aff'd, 84 A.D.3d 754, 922 N.Y.S.2d
789 (2011) (“New York courts have considered a non-party necessary when their property rights

will be adversely and inequitably affected.”). See also Tecler v. Lake George Park Comm'n, 261

A.D.2d 690, 691, 689 N.Y.S.2d 540, 541 (1999) (“Petitioner's contention on appeal that Weiss is
not a necessary party to this proceeding is entirely without merit. It is patently clear that Weiss,
the owner of the subject real property to whom the challenged registration and permission were
issued, will be adversely and inequitably affected if the relief requested in the petition is
granted”).

71.  This proceeding is the first proceeding in which QERC has had an opportunity to
assert its own rights, independent of the rights of Phillip Wu, a minority shareholder whose
rights and interest have been taken over by the Receiver. The Receiver, in turn, has freely
usurped QERC’s rights and taken QERC's property and treated it as the Receiver's own for the

benefit of everyone other than QERC.

15
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THIS COURT IS ABLE TO MODIFY PROVISIONAL
RELIEF PREVIOUSLY GRANTED IN THE DIVORCE
ACTION AND THUS SHOULD DENY THE RECEIVER’S
REQUEST TO BE EXCUSED FROM COMPLIANCE WITH
11 U.S.C. 8543

72. It is elementary that a Court’s determination in granting provisional relief is

entitled to no deference as “law of the case”. See, e.g Univ. of Texas v. Camenisch, 451 U.S.

390, 101 S. Ct. 1830, 1834, 68 L. Ed. 2d 175 (1981); Biediger v. Quinnipiac Univ., 691 F.3d 85,

107 (2d Cir. 2012); Peterson v. Corbin 275 A.D.2d 35, 40, 713 N.Y.S.2d 361, 365 (N.Y.A.D. 2
Dept.,2000).
73. The Court, in Biediger, Id. stated:

“A decision on a preliminary injunction is, in effect, only a prediction about
the merits of the case,” Morris v. Hoffa, 361 F.3d 177, 189 (3d Cir.2004)
(internal quotation marks and brackets omitted); thus, “findings of fact and
conclusions of law made by a court granting a preliminary injunction are not
binding,” University of Tex. v. Camenisch, 451 U.S. 390, 395, 101 S.Ct.
1830, 68 L.Ed.2d 175 (1981), and “do not preclude reexamination of the
merits at a subsequent trial,” Irish Lesbian & Gay Org. v. Giuliani, 143 F.3d
638, 644 (2d Cir.1998); see also Gooch v. Life Investors Ins. Co. of Am., 672
F.3d 402, 433 (6th Cir.2012) (observing that “a preliminary injunction makes
a prediction about the merits ruling and is not itself a merits ruling”).

Biediger v. Quinnipiac Univ., 691 F.3d 85, 107 (2d Cir. 2012).

74. The Court, in Univ. of Texas v. Camenisch, 451 U.S. 390, 101 S. Ct. 1830, 1834,

68 L. Ed. 2d 175 (1981) stated:

The purpose of a preliminary injunction is merely to preserve the relative
positions of the parties until a trial on the merits can be held. Given this
limited purpose, and given the haste that is often necessary if those positions
are to be preserved, a preliminary injunction is customarily granted on the
basis of procedures that are less formal and evidence that is less complete than
in a trial on the merits. A party thus is not required to prove his case in full at
a preliminary-injunction hearing. Progress Development Corp. v. Mitchell,
286 F.2d 222 (C.A.7 1961), and the findings of fact and conclusions of law
made by a court granting a preliminary injunction are not binding at trial on
the merits, Industrial Bank of Washington v. Tobriner, 132 U.S.App.D.C. 51,
54, 405 F.2d 1321, 1324 (1968); Hamilton Watch Co. v. Benrus Watch Co.,
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206 F.2d 738, 742 (C.A.2 1953). In light of these considerations, it is
generally inappropriate for a federal court at the preliminary-injunction stage
to give a final judgment on the merits. E. g., Brown v. Chote, supra; Gellman
v. Maryland, 538 F.2d 603 (C.A.4 1976); Santiago v. Corporacion de
Renovacion Urbana y Vivienda de Puerto Rico, 453 F.2d 794 (C.A.1 1972).

Univ. of Texas v. Camenisch, 451 U.S. 390, 395, 101 S. Ct. 1830, 1834, 68 L.
Ed. 2d 175 (1981)

75. The State Court system in New York treats its own preliminary injunctions in the

same manner. See, e.g. Peterson v. Corbin, 275 A.D.2d 35, 40, 713 N.Y.S.2d 361, 365 (A.D. 2

Dept. 2000) (“a preliminary injunction is a provisional remedy and a decision concerning a
preliminary injunction does not become the law of the case, nor would it constitute an
adjudication on the merits so as to preclude reconsideration of that issue at a trial on the merits”).

76. The decision in Zuneska v. Cuomo, 12-CV-0949 MKB, 2013 WL 431826

(E.D.N.Y. Feb. 1, 2013), referencing the decisions in Exxon Mobil Corp. v. Saudi Basic Indus.

Corp., 544 U.S. 280, 284, 125 S.Ct. 1517, 161 L.Ed.2d 454 (2005), Rooker v. Fidelity Trust Co.,

263 U.S. 413, 44 S.Ct. 149, 68 L.Ed. 362 (1923) and District of Columbia Court of Appeals v.

Feldman, 460 U.S. 462, 103 S.Ct. 1303, 75 L.Ed.2d 206 (1983) are inapplicable. By its terms the

“Rooker-Feldman” doctrine applies, as stated in Exxon Mobil, Id.:

The Rooker—Feldman doctrine, we hold today, is confined to cases of the kind
from which the doctrine acquired its name: cases brought by state-court losers
complaining of injuries caused by state-court judgments rendered before the
district court proceedings commenced and inviting district court review and
rejection of those judgments. Rooker—Feldman does not otherwise override or
supplant preclusion doctrine or augment the circumscribed doctrines that
allow federal courts to stay or dismiss proceedings in deference to state-court
actions.

Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 284, 125 S. Ct.
1517, 1521-22, 161 L. Ed. 2d 454 (2005)

77, Movant Receiver, by citing Zuneska v. Cuomo, 12-CV-0949 MKB, 2013 WL
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431826 (E.D.N.Y. Feb. 1, 2013) conflates “interlocutory orders” with “provisional relief.” In the

Zuneska, Id. case the plaintiff was seeking declassification as a sex offender. The relief denied

him by the state court system was in no way a provisional remedy designed to protect parties’
rights pending the outcome of a state court trial. This is what distinguishes provisional remedies
from “interlocutory orders.”

78. The orders in question, establishing the receivership, are not the kind of orders to

which the Rooker-Feldman doctrine, as modified by Exxon Mobil, Id., relate.

79.  Additionally, by virtue of the removal of the claims in the Divorce Action relating
only to QERC, this Court is free to direct the Receiver to “stand down” and give prior orders of
the Supreme Court in the Divorce Action no particular deference’.

80. Further, “*()t is, of course, well established that a district court has the power, in
the exercise of its discretion, to modify its past injunctive decrees in order to accommodate

changed circumstances. See Davis v. New York City Hous. Auth., 278 F.3d 64, 88 (2d Cir.

2002). The Court cited Fed.R.Civ.P. Rule 60(b)(5), which is incorporated by Fed.R.Bankr.P.
Rule 9024 and made applicable herein.
81. Fed.R.Civ.P. Rule 60(b)(5) states:

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On
motion and just terms, the court may relieve a party or its legal representative
from a final judgment, order, or proceeding for the following reasons:

(5) the judgment has been satisfied, released or discharged,; it is based on an
earlier judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable;

82. The Court, in New York State Ass'n for Retarded Children Inc. v. Carey, 706 F.2d

! QERC was directed to show cause why this removal and another removal should not be remanded since the
removal was not sought by “a party” to the action. This will be briefed separately. The Court should note that
Margaret Wu had sought, by Order to Show Cause dated July 11, 2013 relief “directing an immediate sale of the
remaining marital property-to wit: the real estate holdings of QUEEN ELIZABETH REALTY” and thus, while
QERC was not a party named in the Divorce Action, its assets were referenced in the July 11, 2013 Order to Show
Cause and thus, the Debtor contends, the removal was proper.
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956 (2d Cir. 1983) stated:

The power of a court of equity to modify a decree of injunctive relief is long-
established, broad, and flexible. “A continuing decree of injunction directed to
events to come is subject always to adaptation as events may shape the need....
The distinction is between restraints that give protection to rights fully
accrued upon facts so nearly permanent as to be substantially impervious to
change, and those that involve the supervision of changing conduct or
conditions and are thus provisional and tentative.”, United States v. Swift &
Co., 286 U.S. 106, 114, 52 S.Ct. 460, 462, 76 L.Ed. 999 (1932) (Cardozo, J.).
“Familiar equity procedure assures opportunity for modifying or vacating an
injunction when its continuance is no longer warranted”, Milk Wagon Drivers
Union v. Meadowmoor Dairies, 312 U.S. 287, 298, 61 S.Ct. 552, 557, 85
L.Ed. 836 (1941) (Frankfurter, J.).

New York State Ass'n for Retarded Children Inc. v. Carey, 706 F.2d 956, 967
(2d Cir. 1983).

83. The Receiver has the power to monitor and protect Phillip Wu’s one-third
minority interest in QERC, and no more.
IT ISIN THE BEST INTERESTS OF THE DEBTOR AND
THE ESTATE THAT THIS CHAPTER 11 CASE BE

PROSECUTED THROUGH THE CONFIRMATION OF A
PLAN OR REORGANIZATION

84.  The Debtor’s largest creditor is Shanghai Bank, which is owed $ $12,368,243.71
as of the Filing Date. A copy of the Proof of Claim filed by Shanghai Bank, with the attached
Cash Collateral Order “so-ordered” by the Court on September 23, 2013(the “Cash Collateral
Order”) is annexed hereto as Exhibit “5”.

85. Shanghai Bank has a collateral security interest in both the Real Property and the
rental income from the Debtor. The validity and perfection of Shanghai Bank’s security was
recognized and validated under the terms of the Cash Collateral Order (attachment to Exhibit
“5”).

86. Shanghai Bank has been prejudiced by the Receiver’s exceeding his authority

and/or mishandling of the collateral securing its claims.

19



13-12335-smb Doc 36 Filed 10/21/13 Entered 10/21/13 18:18:17 Main Document
Pg 20 of 143

87. The Receiver seeks, by Order to Show Cause in Supreme Court, to sell not only
Phillip Wu’s one third interest in the Real Property, but the Real Property itself.

88. Regardless, the Debtor is protecting the interest of its largest creditor through this
Chapter 11 proceeding.

89. The Supreme Court, in the Divorce Action, has before it the divorcing parties and
their children. The Supreme Court stated, as represented in the October 9, 2013 Hearing
Transcript (Exhibit “4”), at Page 44 Line 13 -26 as follows:

MR. LIEBERMAN (counsel for Shanghai Bank): Typically, when you start
venturing in this may be property of a bankruptcy estate, it's not to say that
Mrs. Wu should or shouldn't get paid, it is a question of if it's not clear that
this might be property of bankruptcy estate, and this might actually be
property of an action which is effectively been removed to the bankruptcy

court. I don't think anyone wants an action to be brought against Bryan Cave
or the receiver.

THE COURT: I have a somewhat emotional -- emotional is not the right
word, but | have a moral, ethical view on this in that children are entitled to be
paid, wives are entitled to be paid; yet your words are well received.

90.  This Court, however, is charged with weighing the interests of all parties in
interest.

91. Further, the Debtor’s other creditors and equity security holders have a right to
protect the Debtor’s equity against foreclosure by Shanghai Bank in the event that the case is
dismissed, the Receiver is able to obtain the cash flow from the rental income and the Receiver
does not use the cash flow and rental income to maintain payment of property taxes and/or debt

service to Shanghai Bank.

THIS CHAPTER 11 CASE WAS FILED IN GOOD FAITH

92. This case is not a classic “two-party’” dispute situation. In this case, the

Movants are both non-creditors who have latched onto and sought distribution from property that
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is not the marital property of either divorcing party. This proceeding is the first proceeding in
which QERC has had a voice. As set forth above, Supreme Court has stated that it will not
recognize the involvement of entities other than the divorcing spouses.

93. Fatal to Movants’ analysis is the fact that the Debtor’s substantial creditor,
Shanghai Bank, is not an insider of the Debtor.

94. This is thus not a situation akin to cases where a debtor owns an overleveraged
piece of real estate and is in a death struggle with its lender.

95. The purpose of the Chapter 11 filing was to protect the interests of its
stakeholders, including its largest creditor, Shanghai Commercial Bank.

96. It should be noted here that Movants are not creditors of the Debtor.

97. Movants seek to leverage an improper degree of control over the Debtor’ s
property in Supreme Court by making this Motion.

98. The Court should note that neither Shanghai Bank nor the other two shareholders
who are strangers to the Divorce Action, Jeffrey Wu and Lewis Wu, have been given an
opportunity to assert their rights in the Divorce Action.

99.  As stated above, prior intervention motions were made by Jeffrey Wu and Lewis
Wu, and the Debtor in an attempt to protect their rights. The state court has neither allowed said
motions to be submitted nor ruled on the applications, which seems wholly consistent with the
court's hostility to intervention applications in matrimonial actions.

100. Chapter 11 provides a forum to appropriately protect and vindicate the rights of
all parties. Thus, this Court is the appropriate forum to determine the rights and liabilities of
QERC as a corporation.

101. Movants’ Motions should be denied as the Debtor filed its bankruptcy petition in
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a good faith attempt to reorganize and the Debtor has every intention and ability to reorganize
and successfully emerge from bankruptcy if it is given a reasonable amount of time.

102. Even if the Court determines that there is cause to dismiss the case, the Court still
has the discretion to retain the case in order to facilitate the fundamental goals of bankruptcy
proceedings. See 11 U.S.C. § 1112(b). The Supreme Court has observed that chapter 11
embraces the “two recognized policies [of] preserving going concerns and maximizing property

available to satisfy creditors.” Bank of America Nat’l Trust & Sav. Ass’n v. 203 North LaSalle

Street P’Ship, 526 U.S. 434, 453 (1999).

103. Indeed, Congress describes the purpose of a Chapter 11 case “unlike a liquidation
case, is to restructure a business’s finances so that it may continue to operate, provide its
employees with jobs, pay its creditors and produce a return for its stockholders.” H. Re. No.

595, 95" Cong. 1% Sess. 220 (1977). See also NLRB v. Bildisco & Bildisco, 465 U.S. 513, 527

(stating that “the policy of Chapter 11 is to permit successful rehabilitation of debtors.”). “Thus,
as a general rule, if continuing a particular chapter 11 case would promote the twin goals of
preserving viable businesses and maximizing the creditors’ return, then the case is probably not a
candidate for conversion or dismissal under 1112(b).” Lawrence P. King, 7 Collier on
Bankruptcy, 1 1112.04[4][a] (15" ed. Rev. 1996). Additionally, in using its discretion under §
1112(b) the Court should consider that bankruptcy was designed as a forum for negotiated
resolutions of the debtor’s affairs. Id. at [b]. Similarly, before considering dismissal under §
1112(b) a debtor should be afforded adequate time to at least propose a plan of reorganization.
Id. at 1112[c].

104. In 1988, the United States Supreme Court held that in conducting a section 362

analysis the Debtor is required to show that there is a “reasonable possibility of a successful
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reorganization within a reasonable time.” United Savings Association of Texas v. Timbers of

Inwood Forest Associates, Ltd 484 U.S. 365, 376 (1988). The Court went on to hold that

“bankruptcy courts demand less detailed showings during the four months in which the debtor is
given the exclusive right to put together a plan” 1d. The same considerations should apply to a
motion to dismiss the case.

105. Inthe current proceeding, Movant Margaret Wu filed the Motion to dismiss less

than one (1) month after the Petition Date and Movant Receiver two months and one day after.

Notwithstanding, the Debtor has already brought on an adversary proceeding for turnover, and
an accounting by the Receiver, and removed appropriate claims from the Supreme Court,
pending in the Divorce Action, that impacted upon the Debtor’s Real Property.

106. Movant states that the Debtor cannot reorganize since it has only a single secured

creditor. This factor is only a barrier to reorganization where that creditor has made it

obvious that it will reject any plan the Debtor proposes. That is not the case here.

107. The Debtor is confident that given a reasonable opportunity it will be able to
confirm the Plan and reorganize its affairs for the benefit of all of its creditors. Accordingly, even
should the Court determine that cause exists to dismiss the case under § 1112(b) the Court should
use its discretion in avoiding dismissal, for at least 120 days from the Petition Date, so that the
vaunted goals of bankruptcy can be pursued.

108. Similarly, Movant has shown no cause for abstention.

ABSTENTION IS NOT APPROPRIATE
IN THIS CHAPTER 11 CASE

109. Abstention under 11 U.S.C. 8305 is appropriate only where both the Debtor and
creditors would benefit.

110. In In re Monitor Single Lift I, 381 B.R. 455, 462 (Bankr. S.D.N.Y. 2008) the
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Court stated:

“The courts that have construed 8 305(a)(1) are in general agreement that
abstention in a properly filed bankruptcy case is an extraordinary remedy, and
that dismissal is appropriate under § 305(a)(1) only in the situation where the
court finds that both “creditors and the debtor” would be “better served’ by a
dismissal.” In re Eastman, 188 B.R. 621, 624 (9th Cir. BAP 1995). See also In
re Schur Mgmt. Co., Ltd., 323 B.R. 123, 129 (Bankr.S.D.N.Y.2005)
(dismissing bankruptcy pursuant to § 305(a)(1) as not in the interests of the
debtor and creditors because the debtors, as defendants in a pending multi-
million dollar suit, prematurely filed for bankruptcy and were able to meet all
of their non-contingent liabilities at the time of filing) (citing Eastman, 188
B.R. at 625); In re Globo Comunicacoes e Participacoes S.A., 317 B.R. 235,
255 (S.D.N.Y.2004) (reversing bankruptcy court's decision dismissing
involuntary case against Brazilian holding company under § 105, but
remanding matter for bankruptcy court to decide whether abstention under §
305(a)(1) may be appropriate); In re StatePark Building Group, Ltd., 316 B.R.
466, 477 (Bankr.N.D.Tex.2004) (holding that a predominance of state law
issues in the bankruptcy was not a sufficient basis for abstention under §
305(a)(1) because there was no showing that abstention would benefit debtor
and its creditors). Granting an abstention motion pursuant to 8 305(a)(1)
requires more than a simple balancing of harm to the debtor and creditors;
rather, the interests of both the debtor and its creditors must be served by
granting the requested relief. Globo Comunicacoes, 317 B.R. at 255 (citing
Eastman, 188 B.R. at 624-25).

In re Monitor Single Lift I, Ltd., 381 B.R. 455, 462 (Bankr. S.D.N.Y. 2008).

111.  Simple benefit to the moving party is insufficient. See, e.g. In re Costa Bonita

Beach Resort Inc., 479 B.R. 14, 47 (Bankr. D.P.R. 2012) (“This court finds that DF Servicing's

arguments are premised on unsupported allegations which fail to evince how dismissal will
benefit both the Debtor and its creditors. DF Servicing has only demonstrated how dismissal
would serve its own interests as a mortgage holder that seeks foreclosure of the Debtor's property
in state court.”)

112.  Movant has shown no basis on which to seek abstention by this Court.
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CONCLUSION

113. For all of the foregoing reasons, the Debtor respectfully submits that the Motions
are without merit in that it does not establish cause for dismissal of this case or abstention.

114. The Motions were filed prematurely, less than 1 month from the Filing Date, and
seeks to provide a windfall to Movants to the detriment of the Debtor’s estate and creditors. The
Debtor should be afforded a reasonable opportunity to confirm a plan and reorganize its affairs in
this Chapter 11 proceeding, and at the very minimum, the statutory time the Debtor entitled to
confirm the Plan, which it is confident will be confirmed.

WHEREFORE, the Debtor seeks the entry of an order denying the Motions in their
entirety, together with such other and further relief as seems just, proper and equitable.

Dated: White Plains, New York
October 21, 2013

Respectfully submitted,

DELBELLO DONNELLAN WEINGARTEN
WISE & WIEDERKEHR, LLP

Attorneys for the Debtor

One North Lexington Avenue

White Plains, New York 10601

(914) 681-0200

By: /s/ Robert L. Rattet
Robert L. Rattet
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DBIRECTORS® CERTIFICATE OF RESOLUTIONS
TO BORROW AND INCUMBENCY

OF
QUEEN ELIZABETH REALTY CORP,

WE HEREBY CERTIFY (o Shanghai Commereial Bank L., New York Branch (the “Hank™)
that at a meeting duly called and held by the Board of Divectors, by written consent of the Directors of
Quuen Elizabeth Realty Corp., 3 New York corporation {the “Coupany™, the following resolutions were
duly adopted on June 6, 2008:

RESOLVED, that the Company borrow from the Bank the principal sum of up to Four Miltion
and 007100 (US34,000,000,00) United States Dollars, upon such terms as the officer hereinafter
authorized shall deem proper,

RESOLVED FURTHER, that Phillip W, the President of the Company (*Authorized Officee™
is authorized, directed and empowered, in the name and on behalf of the Campany, (i) 1o nepatiate the
loan herein authorized, (H) to execute and deliver to the Bank, and the Bank is requested to accept, the
motes, instruments snd documents evidencing the indebtedness of the Company for the monics so
borrowed, oF to b horrowed, with interest theeeon, and {iii) te perform all acts and exvente and deliver af)
fistraments and agreements in writing which the Bank may deem neeessary to carry ot the purposes of
this resolution, and the Authorized Officer is autlorized from time o time 10 exceute resewals or
extensions of suid notes, instraments and decuinents,

RESOLVED FURTHER, that the Authorized Officer is avthorized, directed, and erapowered, as
seeurity for any indebtedness of the Company to the Bank, whether arising pursuast {o this reselution or
otherwise, to grant 4 security ingerest in, or to pledge, mortgage or atherwise hypatheeate to the Bank, any
property belonging to the Company and to execule and deliver 1o the Bank asy and all credit agreements,
security agreements, trust receipts, plodge agrecients, assigrments, mongages, and other hypothecation
agreements, which agreements, instruments and other docoments referred to in the preceding parageaph
may confain such provisions, covenants, recitals wnd agreements as the Bunk ' may require and the
Authorized Officer may approve, tfe execition thereof by said Autharized Officer is conclusive evidence
of such approval.

RESOUVED FURTHER, that the Bank is autharized to aet upon these resolutions which shatl
continue In fill Torce and etfect until wriltens notice of their revacation or amendment is delivered 1o the
Bank, and that the authority herehy gramted shall apply with equat force and offect 1o the successors
office of the Authorized Officer herein named; provided, however, veceipt of such motice shal] not alfect
any action taken by the Bank prior thereto,

RESOLVED FURTHER, that the authority given hereunder shall be duemed retroactive and the
acts hereunder performed prior to the passage of these resolutions are hepehy ratified and affinned.

WE FURTHER CERTIFY that said resolutions are still in Tufl force and effect and have not been
amended or sevoked, and that the following specimen sipnature is the signature of the duly aleeted
Authorized Otficer authorized 1o sipn for the Company by virlue of these resolutions:

£5364 - (430040
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AITLE NAME

Presidem Phillip Wu

S}

WE FURTHER CERTIFY that the Company is duly organized, validly existing and in pood
standing under dnd by virfue of the laws of the State of New York; that therc is no provision i the
organization documents of the Company limiting the authority of the Board of Directors to adopt the
foreguing resolutions or requiring approval of such resolutions by the vote or consent of any uther parties;
that the Company has the power 10 own its property and carry o its businesy as aow being conducted;
and that fo the date kereof, no proceedings for the dissolution, liquidation, consolidation or merger have
beun instituted by or against the Company.

WE FURTHER CERTIFY that the following individuals are the owners of the equity of the
Company and that ke owns the interest set forth opposite his name:

NAME OF SHARFHOLDER FQUITY HOLDING |
(OF ALLISSUED SHIARES)

Phillip Wu 13

Myint J. Kvaw 143

Lewis Wu 13

Facsimile transmissions of e sigaatures provided for below may be relied spon and shall have
the sanie legal effect as the origivals of sueh signatures, This document may be executed in counterparts.

IN WITNESS WHEREOF, we have hercunto set our hands as the Divectors, a5 of the 6° day of
June, 2008,

R
SERATE | | /e:ﬂ iﬂ%g

bt e rf c"'d-'ii.-—-i .
SIGNATURE o Myint J. Kyaw
VERIFIED — . o m_,
i‘\ﬂi\x}h—/;l) prm

SIGNATURE
S RRD_
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}

X

AFFIDAVIT
AFFIDAVIT

X

ChiuN. Wu , being duly swom, deposes and says:
1, At all material limes herein, I have been and remain a Vice President

of Shanghai Commercial Bank Ltd., New York Branch. (hereinafter “the Bank™);

2. As part of a loan transaction, Queen Elizabeth Realty Corp. delivered a document
entitled “Directors” Certificate of Resolutions to Borrow and Incumbency of Queen Elizabeth
Realty Corp.” (hereinafter “Directors’ Certificate”™);

3 The loan documents executed in connection with the Directors” Certificate provide that
any misrepresentation contained within the Directors’ Certificate would constitute a default
under the loan documents;

4, The Directors’ Certificate delivered to the Bank and contained within the Bank’s files
was executed on June 6, 2008 and is two pages in length. The Directors® Certificate was
delivered to the Bank on or about June 6, 2008;

5 The Directors’ Certificate was executed by Phillip Wu, Myint ¥, Kyaw aka leffrey Wu

and Lewis Wu,

6. The Directors’ Certificate provides that certain resolutions were duly adopted on June 6,
2008.
7. The Directors’” Certificate states the following regarding the ownership interests of

Queen Elizabeth Realty Corp.:
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WE FURTHER CERTIFY that the following individuals are the owners of the
equity of the Company [Queen Elizabeth Realty Corp.] and that he owns the
interests set forth opposite his name:

NAME OF SHAREHOLDER, EQUITY HOLDING
(OF ALL ISSUED SHARES)
PhillipWu 173
Myint J. Kyaw 173
Lewis Wu 113
8. Said loan documents between the Bank and Queen Elizabeth Realty Corp. remain in

full force and effect as of the date of my execution of this affidavit.

9. The Bank has not been advised that the ownership structure of Queen Elizabeth Realty

A

Corp. has been changed in any way since June 6, 2008.

Onthe_ 8%  day of July in the year 2013 before me, the undersigned, a Notary Public in

and for the State, personally appeared Chiy N. Wu personally known to me
or proved (o me on the basis of satisfactory evidence to be the individual(s) whose name(s) is
{are) subscribed to the within instrument and acknowledged to me that he/she/they executed the
same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the
individual(s) or the person upon behalf of which the individual(s) acted, executed the
instrument.

PP = e S

Notary Public

Hotary Publl gtgtcﬁfousw‘(m
ublic, (]
No. 01CAG232345

Craalified in Queans County
Commission Expires December 8, 2014
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EXHIBIT "3"
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2 SUPREME COURT OF THE STATE OF NEW YCRK
COUNTY OF NEW YORK - CIVIL TERM - PART 51

MARGARET WU,

4
Plaintiff,
5 Index No.
-against- 300080/09
6
PHILLIP WY
9
Defendant.
g -------------- """ """ " "--"-"-" """ —————— X
&0 Centre Streset
9 MOTION New York, New York
October 9, 2013
10
B E FOR EB:
11 .
HCONCRABLE MATTHEW ., COQOPER
12
JUSTICE
13

14 APPEARANTCTE S5:

15
HARRY 5. JACOBS, ESQ.,
16 ATTORNEY FOR MARGARET WU
26 CCURT STREET
17 BROOKLYN, NEW YCORK 11242
18
LAW OFFICES OF ANTHONY CAPETOLA
19 ATTORNEYS FOR PHILLIP WU
2 HILLSIDE AVENUE
20 NEW YORK, NEW YORK
BY: DANIELLE SEID, ESQ.,
21
22 DEAN K FONG, ESQ.,
RECEIVER
23 212 CANAL STREET
NEW YORK, NEW YORK 10013
24
25
APPEARANCES CONTINUED:
26

Vincent J Palombo - Official Court Reporter
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APPEARANCES CONTINUED:

BRYAN CAVE, LLP
ATTORNEYS FOR THE RECEIVER
1299 AVENUE OF THE AMERICAS
NEW YORK, NEW YQORK 10104
BY: SUZANNE M. BERGER, ESQ.,

— ALSO PRESENT-

ALTERMAN & BOOP, LLP
ATTORNEYS FOR THE UNTON

35 WORTH STREET

NEW YORK, NEW YORK 10013
BY: LORNA PETERSON, ESOQ.,

MARK L. LUBELSKY AND ASSOCIATES.
ATTORNEYS FOR J. WU & L. WU/BANKRUPTCY/
PRCPOSED INTERVENORS

123 WEST 18TH STREET

NEW YORK, NEW YCRK 10011
BY: MARK L LUBELSKY, ESQ.,

MARK M. BASICHAS AND ASSOCIATES, PC
ATTORNEYS FOR QUEEN ELIZABETH

233 BROADWAY, SUITE 207

NEW YORK, NEW YQORK 10279
BY: MARK M. BASICHAS, ESQ.,

PRYOR CASHMAN, LLP
ATTORNEYS FOR SHANGHAI COMMERCIAL BANK
LIMITED, NEW YORK BRANCH, AS SECURED CREDITOR
IN THE QERC BANKRUPTCY

7 TIMES SQUARE

NEW YORK, NEW YORK, 10036
BY: SETH H. LIEBERMAN, ESQ.,

VINCENT J. PALOMBO, RMR, CRR
OFFICTAL COURT REPORTER

Vincenlt J Palombo - Official Courl Reporter
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PROCEEDINGS

THE CQOURT: This is the case of Margaret Wu
against Phillip Wu, Index Number 300080, 2009.

T have a multitude of attorneys before me,
which is unusual in a matrimonial part, so let's start
with the plaintiff, then the defendant, then everybocdy
else., Appearances.

MR. JACCBS: Harry S Jacobs, 26 Court Street,
Brooklyn, appearing for the plaintiff, Margaret Wu.

MS. SEID: Good morning, your Honor.

Danielle Seid for Law Offices of Anthony
Capetola, 2 Hill Side Avenue, New York, New York, for
the defendant, Phillip Wu.

THE COURT: Let's go to the receiver's
counsel.

MR. FONG: Dean X Fong, 212 Canal Street, New
York, New York 10013

MS. BERGER: Suzanne Berger, Bryan Cave, 1239
Avenue of the Americas for the receiver, Dean K Fong.

THE COURT: And for the union?

MS. PETERSON: Lorna Peterson, 35 Worth
Street, New York, New York, for the workers.

THE COURT: And everybody else involved,
there is a bankruptcy proceeding.

MR. LUBELSKY: Good morning, your Heonor.

Mark Lubelsky, 123 West 18th Street 10011,

Vincent J Palombo - Official Court Reporter
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PROCEEDINGS
for proposed intervenors, Jeffrey Wu and Lewis Wu.

MR. BASICHAS: Good morning. Mark Basichas,
233 Broadway, Suite 207, New York, New York 10279, by
special appearance for Queen Flizabeth, QERC.

MR. LIERBERMAN: Good morning, your Honor.

Seth Lieberman, Pryor Cashman, 7 Times
Square, New York, New York, 10036, for Shanghai
Commercial Bank Limited, New York branch, as secured
creditor in the QERC bankruptcy.

THE COURT: What parties are present today?

MS. SEID: The defendant is present.

MR. LUBELSKY: Lewis Wu is alsc present.

MR. JACQOBS: Margaret Wu is on her way in.
She's a little delaved, 1f you'll permit me to —--

THE COURT: We also have the interpreter
here? Nc¢? No interpreter.

Why doesn't everyone be seated.

We're here for one thiﬁg today, and that is
the application by Ms. Berger, of counsel, to utilize
funds that are being held so as to hire bankruptcy
counsel.

I understand the bankruptcy stay is still in
effect.

MR. LUBELSKY: Your Honor, if I may,

regarding the bankruptcy case.

Vincenf J Palombo - Official Courl Reporter
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PROCEEDINGS

Everything regarding QERC was removed to the
bankruptcy court. No party has cbjected, so it's not
merely there's an automatic stay. Anything regarding
OERC is no longer before this Court at this time.

MS. BERGER: I'll let Mr. Jacobs speak first.

MR, JACOBS: Judge, I'm not familiar with
bankruptcy law at all. But the situation came up in
another matter. I did a little research and I learned

that there is a provision of the Bankruptcy Code, 11
usc 362 (b), which provides that the automatic stay does
not pertain to actions which involve the establishment
or meodification of an order for domestic support
cbligatiocons.

Now, given that there is no automatic stay,
and we have this matrimonial action which relates to
domestic support obligations in terms of child support
and maintenance, and the maintenance of this action, I
submit that there is no automatic stay with regard to
the funds that the receiver is holding, that fund bkeing
created to maintain and manage this domestic relations
action.

THE COURT: I need those funds in order to be
sure that the wife and the children receive what
they're entitled to under the orders; right?

MR. JACOBS: My client needs her support --

Vincent J Palombo - Official Court Reporter
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PROCEEDINGS

THE COURT: And when I say I need, that's the
meney that I can lock to in terms of -- or you will
look to and T can then say that money should be
utilized to pay for the wife and the children.

MR. JACOBS: So you could, I submit, without
restriction with that reading of the code, and I'm
going to guess there are smarter bankruptcy people in
this room than I am, but I submit that this Court ceculd
instruct the receiver to pay to my client the sums that
have not been paid since this bankruptcy was created
and pay, at least some portion of the expenses
associated with this action, whether that's a counsel
fee -~ I certainly have no objection to Bryan Cave
retaining bankruptcy counsel -- obvicusly, they're in
this because of the Court's assignment, Mr. Fong, as
receiver —-- that some proevisions be made from those
funds for my client, for me, in the domestic relilations
action -- to which the stay dces not pertain.

So as the plaintiff, I consent to the
retention of counsel by the receiver to represent him
in the bankruptcy action because it's part and parcel
of this, and I'm requesting that the Court permit a
distribution from the receiver's funds pursuant to an
order of your Honor, that direct an immediate release

of -- I think it's three months that she hasn't been

Vincent J Palombo - Official Courl Reporter
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PROCEEDINGS
paid her support, and Mr. Wu, I believe has been
paying, but certainly distribute to her immediately the
sum of $15,000.

THE COURT: You mean Mr. Wu has been paying?

MR. JACOBS: I believe Mr. Philip Wu has been
payving his support.

MS. SEID: He has been paying his support and
I have a support check for Mrs. Wu here today.

MR. JACOBS: He has now paid his support,
when T get this envelope.

THE COURT: He's paid in full, the amount he
is required tc under Judge Evans's order?

MR. JACOBS: No, you gave him a break in May
that he would pay $1,500 a month and Mr. Fong would pay
from the receiver's account $5,000.

THE COURT: Right.

MR. JACOBS: ©So Mr. Philip Wu has been pretty
timely.

Mr. Fong has, of course, stopped because of
what everybody believed to be the automatic stay
provision, which again does not pertain to domestic
relations order.

THE COURT: Tt's hard to see how a bankruptcy
court could prevent a wife in a matrimonial case from

getting the money she needs to live --

Vincent J Palombo - Official Courl Reporter
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MR. LUBELSKY: Your Honcor, if --

THE COURT: Part of it is child support, as
well,

MR, JACOBS: Correct.

THE COURT: And child support trumps all else
in life, as we know.

MR. LUBELSKY: Your Honcr, if I may?

MS. BERGER: Before Mr. Lubelsky speaks
again, perhaps the rest of us can speak?

MS. SEID: Mr. Lubelsky hasn't spoken vyet.

THE COURT: ©Let's deal with the motion first.
That's what I have, moticn 22.

MS. BERGER: Yes that's my motion.

THE COURT: That's the motion so vyou can
retain counsel, bankruptcy counsel?

M5. SEID: Your EHonor, my office filed
oppogition --

THE CCURT: I read your opposition, but
everybody else has bankruptcy counsel. You are all
specialists in bankruptcy, right? Mr. Lubelsky —--

MR. LUBELSKY: I'm certainly not a specialist
in bankruptcy.

THE COURT: You work in bankruptcy practice?

MR, LUBELSKY: I'm not a bankruptcy

practitioner.

Vincent J Palombo - Official Court Reporter
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THE COURT: Who filed the petition?

MR. LUBELSKY: The petition was filed by
Mr. Glukman's office. This is —-- Lewis Wu and Jeffrey
Wu and QERC take no position regarding the divorce,
obvicusly. It's not their horse.

The only position that Lewis Wu, Jeffrey Wu
and QERC take is the entirety of the QERC estate.
Whatever that may be, has been removed to the
bankruptcy court. No one has objected.

Now, while Mr. Jacobs is incorrect in his
interpretation of the automatic stay --

MR. JACOBS: What?

MR. LUBELSKY: Incorrect.

It is a red herring. The automatic stay is
not applicable. TIt's been removed to bankruptcy court.

THE COURT: What does that mean?

That means the money being held by the
receiver cannot be used for anything?

MR. LUBELSKY: That's correct, without the
approval of the bankruptcy court.

THE COURT: Then I need to have the receiver
and counsel go into bankruptcy ccourt. I can't rely on

what you tell me.
Do you have an order telling me that?

MR. LUBELSKY: I have a notice of removal to

Vincert J Palombo - Official Courl Reporter
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10

PROCEEDINGS
show 1it's been removed to the bankruptcy court and the
Court -- your Honor has been provided with a copy of
the notice of removal.

THE COURT: What does it me, notice of
removal means -- what does the notice say?

MR. LUBELSKY: Notice says that everything
regarding QERC has been removed to the bankruptcy
court --

THE COURT: It's not -- this isn't regarding
QERC. This is money that --

MR. LUBELSKY: Any monies that came from --

THE COURT: My job here is to make sure that
this wife and these poor children get the money they
need to live on --

MS. SEID: Your Honor --

MR. LUBELSKY: Except -~

THE COURT: Are you telling me that I'm going
to let them starve? 1Is that what you are telling me?

MR. LUBELSKY: She's running a liquor store -—-

THE COURT: No, they have the right fo live

in the standard of living to which they had during the

marriage.

MR. LUBELSKY: But at this time --

THE COURT: You're telling me no because your
client somehow is entitled -- that somehow because you
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filed bankruptcy, I am no longer permitted to do that?
Is that what vou're telling me?

MR. LUBELSKY: I'm telling ycu the law is
clear, your Honocr —-

THE COURT: The 1aw 1s clear that the
chiildren have tc go without? Is that what vyou're
telling me?

You're telling me these children should be
deprived?

MR. LUBELSKY: I will answer your question 1if
Yyou give me a moment, your Honor.

The assets or the income, the resocurces of
QERC without the permission of the bankruptcy court
cannot be used for any purpose in this court.

THE COURT: The first thing I need then is
the receiver and counsel to go in and have those
issues --

MS. SEID: Your Heneor, I haven't had an
opportunity yet --

MS. BERGER: I --

MS. SEID: I haven't had a chance to speak.

MS. BERGER: Neither have I and it's my
motion --

M5. SEID: You have been discussing your

motion --
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THE COURT: Yeour papers don't tell me
anything. They simply say --

MS., SEID: My papers, your Honor, say & lot,
actually. My papers say that not only is the automatic
stay part and parcel of this matter --

THE COURT: What do you care --

MS. SEID: The parties' assets should not bhe
utilized.

THE COURYT: Do you really care what happens
with the brothers?

MS. SEiD: I care what happens with my
client, as his attorney.

THE COURT: If he dcesn't get -- this is what
we'll do, then, even if that money doesn't come out of
the money that's being held by the receiver, then we
proceed and I hold him in contempt.

MS. SEID: Your Honor, there are --

THE COURT: Then I hold him in contempt. He
did this already before. He didn't pay, and then you
reached an agreement where you said the money could
come out of receiver money, now you're telling me you
don't want the money to come out of that, sc therefore,
he better come up -~

MS. SEID: There are ample funds from the

liquor store -- ample funds generated from the liquor
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2 store, that the receiver is in 100 pexcent control
3 of —--
4 THE CCURT: I will put vour man in, maybe
5 we'll go back to that. Sc now since he's hiding behind
6 the bankruptcy as maybe another way to get ocut of his
7 obligation --
8 MS. SEID: Your Henor, my client has no say
9 in what the receiver is paying or not paying --
10 THE COURT: Yes —-- you are coming here
11 telling me you don't want them to pay --
iz MS5. SEID: -- pursuant to the Court's order --
13 THE COURT: You den't even want them to have
14 counsel.
15 MS. SEID: I cannot file the bankruptcy
16 proceeding, vyour Honor --
17 THE COURT: I have no interest in what you
18 nave to say =
19 M5. SEID: Your Henor, there are plenty of
20 funds from the liquor store --
21 THE COURT: TIf he doesn't -- 1if the money
22 doesn't come from the receiver, then -- what was it
23 38,000 a month?
24 MR. JACOBS: Five,
25 M5. SEID: Five.
26 THE COURT: The difference between 15 and
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five --

MR, JACOBS: No, 15 from Mr. Wu; five from
the receiver. 36,500 a month.

THE COURT: Good. Then --

MS. SEID: But the liquor store has been
closed for two weeks --

THE COURT: -- you better be prepared to have
your client come up with $5,000 extra a month., 1Is he
willing --

MS. SEID: I haven't discussed that with him.
I discussed with him --

THE COURT: Mr. Wu, do you have the other
55,000 a month?

MR, WU: No, the receiver.

THE COURT: You agree it comes from the
receiver, but your attorney is telling me it shouldn't.

M5. SEID: I never said that, vyour Honor —--

THE CQURT: You just told me it shouldn't
come from the receiver.

MS. SEID: I never said that. I said the
money should go to Mrs. Wu as directed by the Court and
if the bankruptcy proceeding is going to deny her the
funds, that the liguor stcre has been producing encugh
inceome each month in order to compensate Mrs. Wu.

Wwhy the liquor store has been closed for the
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last few weeks, maybe the receiver can explain, maybe
it's been done so my argument wouldn't bhe successful
that there is income to produce encugh funds.

THE COURT: The order does not say 1t comes
from the liguor store. He is obligated to pay $6,500 a
month under the order that's been in effect.

MS. SEID: Right, and your Henor, you allowed
the receiver to pay five --

THE CQURT: -- five thousand to come from the
receiver, and now you don't want the receiver to have
money to go into bankruptcy court.

MS. SEID: Your Honor, I didn't argue that.

THE COURT: I don't understand --

MS. SEID: I don't think it's reasonable that
for the receiver to spend over $1,300 per hour on
cocunsel to represent an him in adversary proceeding
when -- although it encompasses within the bankruptcy
proceeding, why his current attorney can't --

THE COURT: Because you're not a specialist
in bankruptcy. Everybody here is lawyered up for
bankruptcy court, so the receiver should be, as well.
That's the way it's going to work.

MS. SEID: And the monies are going to go for
the children and for equitable distribution, if's going

to be wasted on the receiver —-
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THE COURT: It doesn't seem to me to be a big
concern for your husband -- for your -- fer the husband
in this case. Doesn't seem toc be a big concern for his
brother. Doesn't seem to be a kig concern to anybody
on your side of the aisle what the children get.

MS. SEID: I don't see that.

THE COURT: That's what it seems to me --

MS. SEID: I think it's wvery unusual that
Mr. Jacobs doesn't oppose the request being that he's
taking money from his client, as well.

TH® COURT: T assume he realizes that his
client has to get -- this is the only ways his client
can get this case resolved and get what she is entitled
to.

MS., SEID: To constantly pay attorneys fees
and receiver fees? That's what is happening here. All
the parties' assets are being thrown away to cover the
costs of attorneys and receiver -—-

THE COURT: I was told for months it was all
being resolved, that the brother was going to step in
and do the right thing, the brother is going to take
care of it --

MR. JACCBS: This is like the little boy who
killed his parents and then pleads with tThe judge,

don't put me in jail, T am an orphan.
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The Wu family started the litigation, now
they're complaining that the other side hés to defend
themselves and lawyer up --

THE CCURT: His side is suing the receiver,
practically claiming that he acted improperly --

MS. SEID: Your Honor --

MS. BERGER: That's correct.

MS. SEID: —-— first of all, Queen Eiizabeth
was acguired just a few months prior to the
commencement of this action. Mrs. Wu, arguably,
doesn't have an interest in this asset.

THE COQURT: You know what, Judge Evans found
there was no --

MS. SEID: There was never a hearing --

THE COURT: -- nobody ever did anything.
Nobody ever appealed. Ncbody gave --

MS. SEID: My client =~

THE COURT: -- we'we been through this a
millicn times. Last time I had Mr. -~ what was his
name?

MR. BASICHAS: Mr. Young.

THE COURT: -- Mr. Young standing up being
belligerent on this issue, threatening a court officer
that he was going to beat him up. So I'm glad we have

other counsel.
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MR. BASICHAS: That's why I'm here.

MS. SEID: My client is entitled toc have a
hearing on whether or not that property is separate or
marital property, and until that happens, until there's
a decision by this Court to determine who has interest
in this property, this should not go any further,
because two-thirds of this property is owned by
nonparties to this action.

THE COURT: And I've been hearing this
from -- I've been told nobody has ever come forward
with a document that shows that.

MS. SEID: Yes, we did. My prior -- in a
pricor motion that was filed, I annexed a document
showing that my clients two brothers each own a third
interest in the property. So that's not necessarily
true, but I still believe that in order for -- for this
to be decided one way cor the other this Court needs to
have a hearing on the matter to determine the interest
and whether i1t's marital cr separate property.

TEE CCURT: First I have to get everything
straightened out in bankruptcy ccurt.

Mr. Jacobs.

MR. JACOBS: Judge, I move to holild Mr. Wu in
contempt for his failure on four or five occasions to

attend a deposition, to give him the opportunity to do
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exactly what counsel has been saying --

THE COURT: Which Mr. Wu are you talking abcut?

MR. JACOBS: Philip Wu. For him to in some
way claim whatever position he has, he never has.

The only document that the Wu family has ever
come up with is a 2008 bank resclution that was totally
self serving for the three Wu brothers to represent
themselves in the financing of some other project or
Queen Elizabeth. But there's never been a document
that would reflect what the ownership was, and Mr. Wu
doesn't want to sit for a deposition.

So I have a motion pending --

THE COURT: What about brother Jeffrey, did
ycu have a deposition with him?

MR. JACOBS: I need Philip to first get a
basis for this. Jeffrey, I eventually would reach if
anybcdy would let me get to that point --

MS5. SEID: Ycour Honor, that's not true.

Mr. Jacobs and I --

MR. JACOBS: Pardon —-

MS, SEID: Don't speak to me that way.

MR. JACOBS: He --

MS. SEID: We agreed to deposition dates
which were adjourned by myself and also by Mr. Jacobs

and the last time was because my husband was having
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emergency surgery, and when I saw Mr. Jacobs prior to
my vacation to Israel this summer, I saw him in court
and said: We need to speak about deposition dates. He
told me: I'm not going to speak to you about any
further deposition cdates. I'm going to file a motion.

And we had the whole month to set up a
deposition time, so Mr. Jacocbs could have had
deposition --

THE COURT: And I said -- a lot of this money
is going to be burned up. It's gcing to expenses, but
it's because -- your client bears the lion's share of
that responsibility. That's the way it is.

MS. SEID: My client i1s doing the best that
he can. Mrs. Wu has not --

THE COURT: I heard the whole story --

MS., SEID: -- all of the assets of the liquor
store --

THE COURT: -- driving around Philadelphia,
he's the idict of the family. I know, I've heard the
story too many times,.

M5. SEID: Mrs. Wu alsc has an obligation to
support her family. She's running the entire liguor
store and receiving every single income that comes
into --

THE COURT: All right, in terms of the motion
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for counsel fees by the receiver is -- there is no
question that counsel fees that are needed for ccunsel
in bankruptcy court i1s a different type of counsel than
in a matrimonial or general business. It is a
specialized practice with a specialized bar. The
parties to bankruptcy -- who file bankruptcy have

bankruptcy counsel and in that bankruptcy there

apparently == there are causes of action against the
receiver himself. The receiver nmust defend himself in
that proceeding. He canncot do it as a pro se attorney,

nor can Ms. Berger do it because that is not her area
of expertise.

It therefore, is incumbent upon me to grant
her application -- grant the receiver's applicaticn to
retain counsel from Ms. Berger's firm who specializes
in bankruptcy.

And, Ms. Berger, your papers, you stated a
person cf --

MS. BERGER: Yes, and I have a proposed order
for your Honor to sign granting the motion that in the
decretal paragraph reads that the receiver shall be
permitted to retaln Stephanie Wickouski as a bankruptcy
partner at Bryan Cave LLP to assist the receiver and
counsel in connection with the Chapter 11 bankruptcy

filing by Jeffrey Wu -- and continues, as to particular
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proceedings, and to be compensated for said services at
her normally hourly rate upon further applicaticn to
the Court.

And I have copies. T1'd like to hand that up,
if T may.

THE COCURT: Margaret Wu has no objecticn to
it; Philip Wu does, am I correct?

MR. JACCBS: The crder is limited to
modifying the receiver appointment to permit counsel
for the receiver to retain counsel and then the fee
application will come forward.

MR. LUBELSKY: Your Honor, I Jjust have one
request regarding this motion, and Lewis Wu and Jeffrey
Wu take no position on this. Ms. Berger initially did
not serve me with this motion. I didn't become aware
of it until there was some fight over an adjournment.
Ms. Berger in e-mails -- and your chambers was
unfortunately copied on -- strenuously took the
position that it was not necessary to serve me with the
motion. <Can it just be clarified going forward that
Ms. Berger and all other counsel should actually serve
me with applications that they make in this court.

M5. BERGER: Actually, I'm glad you brought
that up, Mr. Lubelsky, because I've not seen a notice

of appearance filed by you or your firm in this case.
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I do know you appeared in court, I do know that you --
your client hasn't been granted leave to intervene yet,
and there have been at least three people -- three
lawyers -- purporting toe represent the other portions
of the Wu family. Your office, Pace Young's(ph)
office, Hugh Mc, (ph) none of whomever filed a notice of
appearance.

THE COURT: Tell you the truth, T am as
unclear as you are who represents whom.

MS. BERGER: And so if a notice of appearance
ig filed in the case, I'm happy to serve whoever
formally appears, but what has been -- another factor
that's been increasing the expenses on everybody is
attorneys coming, attorneys going -- attorneys leaving.

THE COURT: I thought Mr. Mc is still con the
case. Mr. Mo stood her for months and represented --
he represented Jeffrey Wu and he was going to make sure
this case was resolved.

MS. BERGER: Maybe he is, but that's not my
understanding from proceedings in bankruptcy court.

S50 —--

THE COURT: All of a sudden one day Mr. Wu is
not here -- excuse me, Mr. Mo is not here. Right.

MS. BERGER: My only pcsition is i1if you file

a notice of appearance, happy to serve you.
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If you don't file a notice of appearance,
unless the Court tells me otherwise, I don't think it's
appropriate.

MR. LUBELSKY: Your Honor, I have appeared by
virtue of the order to show cause to intervene. I've
appeared on the record no less than three times,
probably more, I've been CC'd on multiple
correspondences from her office and I have sent
correspondence to her cffice.

The positicn that there was some uncertainty

as to whether or not I should be served 1s a little

disingenuous. I've appeared on at least four
cccasions, probably also exchanged business cards. It
is a simple issue. I should be served with the papers.
Period.

MR. JACOBS: Judge, I have a problem with
that. There was a phone conversation with the
bankruptcy judge by counsel involved in the bankruptcy
where the bankruptcy judge wanted consent freom me, o©n
behalf cf my client, to consent to the release of
certaln documents going back, orderé of this Ccourt that
are otherwise protected under Domestic Relations Law as
confidential, distribution to bankruptcy counsel to
deal with the moticn that Ms. Berger made.

So, this is a matrimonial action. We're not
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divorcing Queen Elizabeth, we're not divorcing
Mr. Lubelsky, we're not divorcing his client.

If he wants to appear in this action and he
wants to share documents, then he has to appear in this
action and we have to get over the issue of whether
there's confidential information —--

THE COURT: It's almost never allowed --
third parties, in matrimonial cases. This is a private
dispute ketween two pecple who are married.

Matrimonial cases are treated differently than all
other cases. You're not allowed toe disclose pleadings,
you're not allowed to -- in fact, you're not even
allowed to go cut and say the name of the parties,
there's all sorts of things that are not done. This is
not some general mass litigation,

MR. LUBELSKY: It is a little different,
though. This is not a private dispute of people
wanting tc get a divorce. This is everyone wants to
use the assets of a company that Jeffrey Wu and Lewis
Wu own twe-thirds of, as if it's fair game in the
marital proceeding and it's not. Jeffrey Wu and Lewis
Wu own two-thirds of Queen Elizabeth Realty --

THE COURT: Queen Elizabeth Realty is what
type of company?

MR. LUBELSKY: Tt is a company that owns real
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2 estate.

3 THEE CQOURT: Is a corporation? Is it --

4 MR. LUBELSKY: It is a corporation.

5 THE COURT: Do I have a certificate of

6 corpecration that says each has one-third interest.

7 MR. LUBELSKY: As part of our application to

8 intervene, we attached share certificates, which --

9 THE COURT: Do they say that each of them has

10 a one-third --

11 MR. LUBELSKY: They say each has =~-

12 THE COURT: Show me where it says that.

13 MS. SEID: I attached --

14 M5. PETERSON: Shcw me. %
15 MR, LUBELSKY: I will. é
16 THE COURT: I've been told by everybody that |
17 there's nothing.

18 MR, LUBELSKY: Your Honor, if I can finish.

19 I also attached a resclution that was sworn

20 Lo to Shanghai Bank six months before this divorce

21 proceeding was commenced, where each brother sworn
22 under oath to Shanghai Bank that each brother cowns one
23 third.
24 THE COURT: That, of course, as Ms. Berger
25 said is completely self-serving --
26 MS. BERGER: Mr, Jacobs --
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THE COQURT: -- or Mr. Jacobs.

MR. LUBELSKY: It was prior to the divorce --

THE COURT: My understanding is when you make
a corporaticn, they make it very clear what will be
each person's interest in it.

MR. LUBELSKY: The only person listed in the
articles of incorporation is Jeffrey Wu at formation,
but this was at all times a small closely-held family
corporation. But those -- that representation made to
the lender where each brcther swore under cath that
each brother owns a third, the lender confirmed that
that was, in fact --

THE COURT: The problem here is if T allowed
you into this, you don't have any right to come and
object tTo what child supporit the children receive. How
dare you come in and say: We obiject to the child
support.

What gives you the right --

MR. LUBELSKY: I have not said that, your Honor.

THE COURT: That's what you're doing.

MR. LUBELSKY: The only thing I'm saying is
the assets of -~

THE COURT: You're bkasically telling me I
don't care what happens to these children. That's what

you're telling me.
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2 MR. LUBELSKY: Absolutely not, your Honcr. I
3 have children of my cown who I love very much.
4 The assets of QERC cannot be used --
5 THE COURT: It's different because you are
6 paying to support your children, right? They live with
7 vou and you support them; is that correct?
8 MR. LUBELSKY: Of course I do, yocur Honor,
5 THE COURT: Therefore, that's what I have to
10 de here, which is a far more important process.
11 MR. LUBELSKY: But I can't use the assets of
12 something that I don't own to suppert my children. I
13 go to work every day to suppert my children.
14 THE COURT: Three vyears ago Judge Evans made
15 rulings —--
i6 MR. LUBELSKY: ©Now it's bheen removed to the
17 bankruptecy court --
18 MS. SEID: Your Honor, there's only one child
19 subject to child support at this peint. The two other
20 children are emancipated,
21 THE CCURT: Oh, just one kid --
22 MS. SEID: It's one kid.
23 THE COURT: 8So who cares about one kid.
24 MS. SEID: Your Henor, I'm not saying that.
25 I'm saying what was ordered as child support way back
26 should be modified because there's only one child
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that's unemancipated --
THE CCURT: And if vyvour client had clean
hands and made the payments he was supposed to make --
MS., SEID: My client is up to date.

THE COURT: She hasn't gotten —--

MS., SEID: -- child support --
THE COURT: -- because there's been a stay.
His payments are 6,500. You take the circular

reasoning that we don't want the money being paid out
of the receiver's money, but my client can't pay
anything elise, s0 therefore he's up-to-date.

M3. SEID: Queen Elizabeth never supported my
client's family —-- became a third owner of it months
pricr to the commencement c¢f this action and they
weren't even living together.

THE COQURT: Your client amassed riches by
exploiting the workers of his restaurant.

MS. SEID: Mrs. Wu was certainly involved in
that matter and the Court never took a position to hold
Mrs. Wu accountable for anything generated from the
restaurant —-

THE COURT: Because Judge Evans ordered
support and you didn't come in and do anything.

MS. SEID: 1 was not on the case at that

time. My firm had nothing to do with the matter, but
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there's income generated from a liquor store that
should be used to compensate Mrs., Wu -- and the
receiver should give an explanation why the store has
been closed for two weeks at this point. And income
generated from the restaurant which was ill-gotten
income that Mrs. Wu is now benefitting from never
should have happened, and the Court should take that
into consideration, as well.

MS. BERGER: I want to point out that your
Eonor ordered $200,000 previously to be paid to the
restaurant workers union. That is money that was in
the receiver's account, presumably, distributable to
Mrs. Wu or scme portion. So I want to point that cut.

If your Honor would like the receiver to
address the liguor store, it's fine. I don't think
it's germane to this motion.

THE CCURT: What's going on with the liguor
store?

MR. FCNG: Your Honor, the liquor store has
been closed for approximately two weeks because of --
based upon the bkankruptcy of Philip Wu, who is the =ocle
shareholder and the licensee with respect to the liguor
store, Mrs. Wu, Margaret Wu, is not in a position to
pay from her own funds from support payments that she

was getting from me to fund certain workers that were
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still at the premises, as well as the rental
chbligations.

My understanding from the fact that since
Philip Wu is in bankruptcy, there is some question as
to whether or not I can even operate the premises based
upon his bankruptcy filing, since he's the scole
shareholder and the licensze.

THE CQOURT: That's why -- again, all
important that you have a lawyer who 1s familiar with
bankruptcy law and bankruptcy procedures, so I don't
have to hear secondhand what's geing on and you are
then involved in these proceedings.

Sco let me sign the order.

MR. JACOBS: Judge, will you entertain an
order that I submit to you directing Mr. Fong to pay
the arrears, Lo pay the money to Mrs. Wu?

THE COURT: I'm being told that -- isg there a
stay on that money?

MR. JACOBS: 1I'm suggesting there is --

MS. SEID: Your Honor -—-

THE COURT: I believe there shouldn't be.

MR. JACOBS: TI'm suggesting that --

MR. LUBELSKY: It's been removed. It's not
subject to the Court's Jjurisdiction at this time.

THE COURT: That there's money there from

Vincent J Palomba - Cfficial Court Reporter
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other sources, as well?

MR, LUBELSKY: TIf there is money there from
scurces that are unrelated to QERC, I take absolutely
ne position.

THE COURT: I believe that I have
jurisdiction over the pavment of child support that
can't be --

MS. SEID: Child support is being paid.

THE COURT: -- child support and maintenance,
that cannot be interfered with, so submit that order,
I"11l sign it.

MR. JACOBS: Thank you, Judge.

MS. SEID: Based upon my client's persoconal
filing of bankruptcy this -- the automatic stay is
applicable with respect to all assets that are part of
the matrimonial estate, your Honor.

THE COURT: Automatic stay does not stay the
obligaticn to pay child support and maintenance,

MS. SEID: The child support application
could come from the liquor store and the income that's
generated from it. Mr. Wu filed for bankruptcy three
months ago. The store is only closed two weeks -—- and
what --

M5. BERGER: But --

MS. SEID: == the liquor license is in the
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receiver's name at this point, because Mrs. Wu signed
everything over to the receiver when he was first
appcinted. There's an crder from the Court allowing
that.

MS. BERGER: All the money from the liquor
store -- most of the money from the liguor store was
going into the receiver's account ~- the credit card
receipts and so forth., S$So we understood that to he —--
Philip Wu continued to have some interest in it as part
cf the equitable estate, whatever it is, and therefore,
we weren't releasing it.

If the parties want to enter into an order
that allows that account to be used freely, I think
that would work very well. But we've been told not to
use any of those funds because some might belong to
Philip and they might, because when your Hcnor finishes
this case, some might --

MS. SEID: It is a marital asset. 1It's
100 percent a marital asset.

MS. BERGER: So if Ms. Seid wants to talk
about an order that would allow that fund fto he used as
it was before, we're happy to do that. But the liquor
store can't, as I understand it, operate the way it had
been with those accounts frozen and without the

receliver being able to advance money to buy inventcry
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and that sort of thing.

MS. SEID: Your Honor, upon review of the
account provided by the receiver with respect to the
liquor store is very suspect that every month cash
racelpts are exactly the same, which is very unusual.

THE CCOURT: It's your position that the
receiver is somehow turning this all intc a personal--

MS. SEID: I don't know what's going on.

THE COURT: -- some sort of personal profit --

MS. SEID: Since my firm got involved in this
case, nobody did anything. So upon reviewing the
documents, things are suspect and the Court should take
some interest toc see where the assets are going because
it is part of the marital estate.

THE COURT: I am terribly interested.

MS. SEID: I think what needs to happen here
is valuation of the liguor store, which has never been
done for purposes of the divorce action, which no one
seems to be entertaining at all.

THE COURT: Who is going to pay --

MS. SEID: From the receiver --

THE COURT: No problem using the money from
these accounts for anything that's going tco benefit
your client -—-

MS. SEID: The divorce is never golng tc end.
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THE CCURT: -- you don't want to use it for
anything that will benefit the other side --
MS. SEID: Your Hcnor --
THE COURT: ~- or the child,

M&8. SEID: My client hasn't been seeing a

cent of anything since this action started. Zero --
MR. JACOBS: Directed him -~ the Court
directed him to pay an appraisal in 200%. He never

did. He never did anything.

Judge, what is upsetting me is that counsel
comes here each time and makes accusation and complains
and criticizes, yet the only motion that has ever come
from that side of the room is a failed motion by prior
counsel for modification of suppert, which your Honor
dismissed because it was insufficient and directed that
it be redone and it was redone eight months later for a
modification of support which your Honor granted. When
vou modified $14,000 a month to basically ocut of his
pocket $1,500 and the rest of the money out of
Mr., Fong's pockets.

So the complaints from the defendant are a
little bit disturbing. You were going to put him in
Jail twice. The guy was standing behind him with
handcuffs and we managed to weasel our way out of that

cne, and Mr. Wu walked away happy, didn't cost him
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anything, didn't go to jail. We were here a second
time in your new chambers and you were going to put him
jail and figure out a way that he wouldn't go to jail.

Counsel's criticism should fall on deaf ears
because Mr. Wu has been the beneficiary of your largess
and of Mr. Fong's bank account.

MS. SEID: Your Honor, I'm not going to file
motions because my client owes my firm close to
$100,000 at this point.

Secondly --

THE COURT: But you have the duty to do
certain things. All you do is stand up here and say we
weren't attorneys then, we didn't do that, it isn't our
fault. Everybody else was stupid. Everybody else was
negligent. Everybody else did ridiculous things
because I wasn't involved in the case --

MS. SEID: What kind of motion am I going to
file at this pocint?

What needs te happen is a hearing on the
issue cof whether or not Queen Elizabeth is marital
property or separate property and what, if any,
interest Mrs. Wu has in it at all. That's what needs
to happen here —-

THE COURT: And you are not producing your

client for the deposition. 8So we can't have that
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hearing.

MS. SEID: I attempted several times --

THE COURT: Reach a date. Right now. Tell
me what day you will produce him.

I want to this while I'm still in my 60s --
they may raise it fo 80s.

(There is a pause in the proceedings.)

MS. SEID: Your Honor, I'm not a bankruptcy
attorney and I want to speak teo Mr. Wu's bankruptcy
attorney prior to scheduling a date for deposition --

THE COURT: I thought vyou said there was no
need to have special bankruptcy attorneys, that
everybody can do bankruptcy.

MR. JACOBS: How about this, your Heonor, how
about we agree on November 17th --

MS. SEID: No.

MR. JACOBS: How about November 12th, and if
counsel has a --

M5. SEID: I'm not available that day.

MR. JACCBS: How about if we —--

THE COURT: Give me a day you're available.

MS. SEID: T need to speak to Mr. Wu's
bankruptcy attorney at this point because now he filed
for personal bankruptcy --

THE COURT: How can you sit here and
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passicnately say: What you need to do, Judge, is have

a hearing, and then when I'm going to give you a

hearing --
MS. SEID: I would be available for a hearing.
THE COURT: But I want --
MS. SEID: Ycou want tc have depositions
first.

THE COURT: I want depositions first. I want
to know what --

MS. SEID: I'll pick a date --

THE COURT: I want to know what the facts are
about this cwnership. This isn't something that can be
done blindly.

M3. SEID: I understand that, but now the
bankruptcy is in play. I don't know what my client is
avallable to participate in at this point. I need to
speak with his bankruptcy attorney and then I can pick
a date.

MR. JACOBS: 1It's ckay by me, Judge. If
that's what she wants.

THE COURT: That's her representation.

MS. SEID: That's fine.

THE COURT: So I've signed the order.

What else am I going to do?

MR. JACOBS: You're geing to sign my order
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for support, please.

That the money is tc be released from the
receiver's account tc Margaret Wu to cover the period
she's not received and going forward --

MS. SEID: Which periocd did she not receive
support from?

MS. BERGER: September, October.

MR. JACOBS: September, October.

TEE COURT: The last three months, is that
correct?

MR. FONG: Yes.

MS. SEID: I was not aware of that.

MS. BERGER: The receiver has not been paying
the £5,000 a month because bankruptcy counsel for Queen
Elizabeth said under penalty cof sancticns, 1if monies
were paid, that would be a vicolation of the automatic
stay and the receiver had no wish to be --

THE COURT: Sanctioned or feound in contempt
of bankruptcy court.

MS. BERGER: That's correct. And we have --
there are pending motions in the bankruptcy court to
dismiss the case. Those will be heard in due course by
bankruptcy court.

MR. LUBELSKY: Frankly, your Honor, if funds

of QERC, the funds that are the property of QERC are
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2 utilized for purpose ~--

3 THE COURT: I'm not saying they are. There's
4 other money there.

5 MR. LUBELSKY: -- there will be contempt

6 proceedings against the receiver.

7 M5. BERGER: See.

g MR. LUBELSKY: And that's absolutely

9 appropriate. My understanding --

10 THE CCOURT: Mr. Lubelsky, I thought you just
11 told me how important it was that the children receive
12 money to live. You tcld me you have two children who
13 you care for more than anvthing in the wofld and you
14 wouldn't deprive them --

15 MR. LUBELSKY: And I go to work every day to
16 support them and I would not expect anyone else to

17 support them.

18 THE COURT: But it's Mr. Wu's obligation to
19 support them and Mr. Wu i1s part of this organization.
20 And as far as I know, he stated that he was the sole
21 cwner.
22 MS5. SEID: Ne¢, he never said that, your
23 Honeocr. He said he was a owner. He never said the sole
24 ownexr.
25 THE COURT: Judge Evans interpreted that to
26 be the owner.
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MS. SEID: 1It's clearly in the transcript --

MR. LUBELSKY: 1Interpretation was actually an
ownership interest. That's the gquote from the
referee's report, an ownership interest.

THE COURT: So cone third of that mceney is his
right? At a minimum, one third of that mcney is his,
right?

MR. LUBEL3KY: That's an attractive
resolution, but that option is not available because of
bankruptcy court --

MR. JACOBS: Apartments were sold, hcuses
were sold --

THE COURT: There's other -—-

MR. JACCBS: This is not just rent received
from Queen FElizabeth.

THEE COURT: Right. Other things were sold.

So it shouldn't be a probklem.

Ms. Berger, you're saying if I sign the order

you won't be able to -- %

M3, BERGER: Well, I -~

THE COQURT: -- I weculd put you -- I don't
want to put you in the position of having Bryan Cave
surrcund you by US marshals.

MS. BERGER: Yes -- no, frankly, I'm not

entirely clear whether the receiver, under continuing
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threat would be allowed to -- or whether it would be
wise for him. Mavbe we'll check with Judge Bernstein

tomorrow when we're in bankruptcy court, because 1
would imagine Judge Bernstein would want the support
obligation to be paid, as well. And that would be the
smartest thing to do.

So I am -- and there are other monies in the
acccunt. There were other monies in the account.
Ultimately, there will have to be an accounting between
the parties at such time, but meanwhile that fund is
for the benefit of both parties. That's what it was
put there for.

And I tend tc agree with Mr. Jacobs that 362
(b) section permits this Court to do it and that is a
lawful order and he continues to be the receiver of
other parts of the property in Phiilip Wu --

THE COURT: And Queen Elizabeth. Right.

M5. BERGER: So that is my position, but T am
disturbed, continued to be disturbed by the lack of
clarity and the demands made by nonparties to this
action fer, as your Honor put it, confidential
infcrmation in this action and other materials, vyou
know, being alleged wrongiully held -- being served, so
cn. I'm trying to abide by the letter of the law, no

more, no less, as receiver.
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THE COURT: Mr. Lieberman who is —-

MR. LIEBERMAN: I represent Shanghai
Commercial Bank.

THE COURT: Who stood very guietly. You
haven't had a say.

MR. LIEBERMAN: I believe I'm the only
bankruptcy attorney here. We haven't taken any
position on this motion, but maybe T could shed a
little light --

THE COURT: I would love 1it.

MR. LIEBERMAN: Judge, I think the easiest
way —-- and again, trying to be more peacekeeper here at

this peoint than anything else --

THE COURT: I love peacekeepers. You'll get
the Nobel Prize.

MR, LIEBERMAN: Judge, it's clear that the
receiver is -- has some involvement, dare I say a lot
of involvement, certainly in the QERC bankruptcy to the
extent that the receiver, at the very least, has been
named as a defendant in an adversary proceeding.

It's alsc clear, Judge, as Mr. Lubelsky aptly
pointed out, that QERC's counsel, who I am not --
OERC's bankruptcy counsel removed matters which deal
with the QERC property to the bankruptcy pool.

To the extent that the receiver in this court
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can tell this Court: We have a pot full of money which
is not QERC money, and those monies can be paid, I
don't think that at all implicates the bankruptcy case.
Again, the receiver ig not my counsel, I'm
not advising this Court what to do. I think toc be
safe, i1f there's any doubt about that, T understand

that there's a hearing before the bankrupt court

tomorrow. T know there's another hearing on
Cctober 24th. If there's any -- if it's at all
unclear --

THE COURT: Let someocone else decide.

MR. LIEBERMAN: Typically, when you start
venturing in this may be property of a bankruptcy
estate, it's not to say that Mrs. Wu should or
shouldn't get paid, 1t is a guestion of 1f it's not
clear that this might be property of bankruptcy estate,
and this might actually be property of an action which
is effectively been removed to the bkankruptcy ccurt. I
don't think anyone wants an acticn To be brought
against Bryan Cave or the receiver.

THE COURT: I have a somewhat emotional -~
emotional is not the right word, but I have a moral,
ethical view on this in that children are entitled %o
be paid, wives are entitled to be paid; vet your words

are well received.
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Because one of the other things I believe is
somebody who knows more than me can make -- give
guidance and I can make a decision that is something I
want to know.

MR. JACOBS: I will hand-write that order,
with the Court's permission, and if you will sign it.
We will not deal with this order in terms of Bryan
Cave -- tomorrow we will be before the bankruptcy judge
and we will ask the bankruptcy judge to permit us fo do
that -~

THE COQURT: Subject to the approval of
Judge -- who has the case?

MR. LIEBERMAN: Judge Bernstein.

THE COURT: -- Judge Bernstein.

MR. JACOBS: I will do that.

THE COURT: That is a perfect way to do it.

ME. LIEBERMAN: Judge, just as an aside, not
to comment on what the receiver should or shouldn't do,
I've been involved in cases where there are
prebankruptcy state court receivers appointed, and
whether or not the receiver is in place, to the extent
that the receiver continues to be in place, the
receiver often looks for the bankruptcy court's
blessing with respect to certain payments that are made

during the case at the bankruptcy, especially if
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there's any lack of clarity with respect to whether or
not those payments are assets of the estate.

MS. BERGER: And I'm fine with doing that now
that we have bankruptcy counsel to do that. That was
part of the problem.

MR. LIEBERMAN: And I know Ms. Wickouski from
Bryan Cave, very good lawyer and I'm sure she will do a
fine job.

THE CCOURT: I would only appoint a good lawyer.

MR. LIEBERMAN: I don't want the Court
entering an order, or payments being made which is
going to end up being made void ab initic.

THE COURT: I'm not here to viclate federal

law.

MR. LIEBERMAN: Understood.

THE CCOURT: That's not what T'm here -- what
I have labored to do for -- how many years have I had
this case? Two, three years -- 1is to try to get

evervbody to say, look, we are killing the golden goose
here, we are going down the drain, let's get this case
resclved. It doesn't seem to ever work that way.

Doing my best. There's only so much I can
do.

Why don't we do this. I will sign the order,

the order will have to say: Subject to the approval of

Vincenl J Palombo - Official Cour Reporter
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the bankruptcy judge.

Thank you for that suggesticn.

I want to find out what the next step is. I
want to know when the deposition is going to take
place. I don't want to keep bringing everybody down
here. If Mr. Wu isn't paying his counsel and at this
point, if Ms. Seid is appearing practically pro bono, I
don't want to keep dragging her down here. I want to
do something that makes sense, that's smart.

Do you want to talk on the phone.

MR. JACOBS: Can we do a call in the back,
because what has to do now -- going forward, has to do
with us. Give her enough time to make her contacts and
a time tc call the Court sco she and I can, perhaps,
talk.

THE CCQURT: That would be a date where not
everybody appears. I'll let you know and we'll figure
that out.

How much time do you need and when do you
want to have that conference call?

MS. SEID: Give me a day or two to get in
touch with his bankruptcy attorney.

(There is a pause in the proceedings.)

MR. JACOBS: November 6th, Judge.

THE CCURT: Focr what?
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MR, JACOBS: November 6th.

THE COURT: November 6th I'm in Barcelona.
That's Barcelona, New Jersey, righf next to Bayonne.

November -- actually, do it the 13th, in the
afternoon. T can do it the 12th, actually.

MR. JACOBRS: 12th in the afternocon.

THE COURT: Yes, 4:00.

MS. SEID: 12:007

MR. JACCBS: 4 p.m.

THE COURT: 4 p.m. on the 1Z2th,

MR. LUBELSKY: This is just the matrimonial
parties.

THE COURT: Right. The only thing --
actually, nothing will happen in the interim. Because

there should be nothing I need to deal with vyet.

S5c we're clear, Mr. Jacobs is drafting an
crder to release money from the receiver's account for
the arrears, but the order will be -- I will sign it,
but it will be subject to the approval cof the
bankruptcy court. And if Judge Bernstein says that's
not appropriate --

MR. LIEBERMAN: And Judge, Jjust to ease any
what might be objections, I would assume from QERC's
bankruptcy counsel, who again 1is not here, but I would

assume QERC bankruptcy counsel would say: TIs there any
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way Lo get an idea to the extent that money is being
released, 1s this money that has nothing to do with
QERC.

So at least there's an understanding —--

THE CQURT: We know that other property was
sold, there's a lot of money here.

MR. LIEBERMAN: I can't imagine QERC's
counsel caring --

MR, JACOBS: Judge --

THE COURT: QERC, isn't that where you buy
things on television?

MR. LIEBERMAN: QVC,

MR. LUBELSKY: QVC,.

THE COURT: This is what happens in cases
like this, it's not just a business case. We have a
case involving two people's marriage that was supposed
te end at scme point and we'd like it to end before
this decade is out. So let's keep cur eye on this.
That's what the purpose of this proceeding is.

MR. JACOBS: Ms. Seid handed me for Ms. Wu,
my client, three money orders, international money
orders, each in the sum of $500 pavyable to Monica or
Margaret Wu and a fresh, new $100 bill with the old
picture co¢f Benjamin Franklin.

THE COURT: That is the freshest looking $100
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2 bill I have seen in a long time. I thank everybody for
3 a stimulating morning.

4 * * *

5 CERTIFIED THE FOREGOING IS

i A TRUE AND ACCURATE TRANSCRIPTION

8 OF THE PROCEEDINGS, THIS DATE.

10

7 7
1Ll VINCENT J. PALOMBO, R H/
12
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UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

PROOF OF CLAIM

Case Number:
13-12335 (SMB)

Name of Debtor:
Queen Elizabeth Realty Corp.

NOTE: Do not use this form to make a claim for an administrative expense thar arises after the bankruptcy filing.  You
may file a request for payment of an administrative expense according to 11 US.C. § 503.

Name of Creditor (the person or other entity to whom the debtor owes money or property):

Shanghai Commercial Bank Ltd., New York Branch

COURT USE ONLY

Name and address where notices should be sent:
Pryor Cashman LLP

7 Times Square

New York, NY 100366569

Tel.: 212.421.4100
slieberman{@pryorcashman.com

Attn.: Seth H. Lieberman, Esq.

[JCheck this box if this claim amends
a previously filed claim.

Court Claim Number:
(If known)

Filed on:

Name and address where payment should be sent (if different from above):
Shanghai Commercial Bank Ltd., New York Branch

125 East 56th Street

New York, NY 10022

Tel.: 212.699.2808

Attn.: Timothy Chan

[CJCheck this box if you are aware that
anyone else has filed a proof of claim
relating to this claim.  Attach copy of
statement giving particulars.

1. Amount of Claim as of Date Case Filed: $12.368.243.71, plus interest, late charges, attorneys’ fees, costs, expenses. and all other amounts under the terms of the

controlling loan documents annexed to and further described in the Stipulation and Order Authorizing Debtor’s Interim Use of Cash Collateral [Dkt, No. 30} (the “Stip™)

1f all or part of the claim is secured, complete item 4.
If all or part of the claim is entitled to priority, complete itemn 5.

X Check this box if the claim includes interest or other charges in addition to the principal amount of the claim.  Attach 4 statement that itemizes interest or charges.

2. Basis for Claim: The Loan Documents, as defined in n.1 of the Stip

3. Last four digits of any number
by which ereditor identifies debtor:
Shanghai Commercial Bank Ltd.

3a. Debtor may have scheduled account as:

3b. Uniform Claim Identifier (optional):

(Sec instruction #3b)

4. Secured Claim (See instruction #4)
Check the appropriate box if the claim is secured by a lien on property or a right of
setoff, attach required redacted documents, and provide the requested information.

Nature of property or right of setoff: [ JReal Estate [ TMotor Vehicle [X]Other
Describe: The Collateral (as defined in p.6 of the Stip)

Value of Property: Unknown

Annual Interest Rate: sce Loan Documents% [JFixed or [TJvariabie

(when case was filed)

Amount of arrearage and other charges, as of the time case was filed,
included in secured claim, if any:

$

Basis for perfection: recording of Original Mortgage. the Consolidated
Mortgage. the [easehold Mortgage. the Assignmient of Leases. the Second
Mortgage. the Second Leasehold Mortgage. the Second Assignment of Leases

the Third Mortgage. the Third Assignment of Leases and filing of a UCC
Financing Statement and a UCC Fixture Filing {see Stip at 6)

Amount of Secured Claim: $12.368.243.71 as of the petition date, plus
interest. late charges. attorneys’ fees. costs and any other amounts under
controlling loan documents

Amount Unsecured: $Unknown

[TJDomestic Support Obligations under
11 U.S.C. § 507(a)(1)(a) or (a)(1)(B).

11 U.S.C. § 507(a)4)

[JUp to $2,600%* of the deposits toward
purchase, lease, or rental of property or
services for personal, family, or
household use — 11 U.S.C. § 507(a)7)

H U.S.C. § 507(a)8)

[(JWages, salaries, or comumnission (up to $11,725%)
earned within 180 days before the case was filed or
debtor’s business ceased, whichever is earlier ~

[JTaxes or penalties owed to governmental units -

5. Amount of Claim Entitled to Priority under 11 U.S.C. § 507 (a). If any part of the claim falls into one of the following the priority and state the amount.

[JContributions to an
employee benefit plan-
11 U.S.C. § 507(a)(5)
Amount entitled to priority:

[JOther — Specify $
applicable paragraph of
THUS.C. §507(a))

*Amounts are subject to adjustment on 4/1/13 and every 3 years thereafter with respect to cases commenced on or afier the date of adjustment.

6. Credits. The amount of all payments on this ciaim has been credited for the purpose of making this proof of claim. (See instruction #6)
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7. Documents: Attached are redacted copies of any documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of
running accounts, contracts, judgments, mortgages, and security agreements, or, in the case of a claim based on an open-end or revolving consumer credit agreement,

a statement providing the information required by FRBP 3001(c)(3)(A).

If the claim is secured, box 4 has been completed, and redacted copies of documents

providing evidence of perfection of a security interest are attached. If the claim is secured by the debtor’s principal residence, the Mortgage Proof of Claim
Attachment is being filed with this claim. (See instruction #7, and the definition of “redacted”.)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

If the documents are not available, please explain:

8. Signature: (See instruction #8)
Check the appropriate box.

X1 am the creditor. [Jt am the creditor’s authorized agent.

[CJ1 am the trustee, or the debtor,
or their authorized agent.

[[J1 am a guarantor, surety, indorser, or other codebtor.
(See Bankruptey Rule 3005.)

(See Bankruptcy Rule 3004.)
I declare under penalty of perjury that the information provided in this claim is true and correct to the best of m}jj%dge information, and reasonable belief.

Print Name: Timothy Chan

Title: Senior Vice President & Manager

Company: Shanghai Commercial Bank Ltd.. New York Branch
Address and telephone number (if different from notice address above):

Telephone number: email:

10/11/13

(Slgnature) (Date)

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to S years, or both. 18 U.S.C. §§ 152 and 3571.

INSTRUCTIONS FOR PROOF OF CLAIM FORM
The instructions and definitions below are general explanations of the law. In certain circumstances, such as bankruptcy cases not filed voluntarily by the debtor,
exceptions 1o these general rules may apply.
Items to be completed in Proof of Claim form

Court, Name of Debtor, and Case Number:

Fill in the federal judicial district in which the bankruptcy case was filed (for
example, Central District of California), the debtor’s full name, and the case
number. If the creditor received a hotice of the case from the bankruptcy court,
all of this information is at the top of the notice.

Creditor’s Name and Address:

Fill in the name of the person or entity asserting a claim and the name and
address of the person who should receive notices issued during the bankruptey
case. A separate space is provided for the payment address if it differs from the
notice address. The creditor has a continuing obligation to keep the court
informed of its current address. See Federal Rule of Bankruptcy Procedure
(FRBP) 2002(g).

1. Amount of Claim as of Date Case Filed:

State the total amount owed to the creditor on the date of the bankruptcy filing.
Follow the instructions concerning whether to complete items 4 and 5. Check
the box if interest or other charges are included in the claim.

2. Basis for Claim:

State the type of debt or how it was incurred. Examples include goods sold,
money loaned, services performed, personal injury/wrongful death, car loan,
mortgage note, and credit card. [f the claim is based on delivering health care
goods or services, limit the disclosure of the goods or services so as to avoid
embarrassment or the disclosure of confidential health care information. You
may be required to provide additional disclosure if an interested party objects to
the claim.

3. Last Four Digits of Any Number by Which Creditor Identifies Debtor:
State only the last four digits of the debtor’s account or other number used by the
creditor to identify the debtor.

3a. Debtor May Have Scheduled Account As:

Report a change in the creditor’s name, a transferred claim, or any other
information that clarifies a difference between this proot of claim and the claim
as scheduled by the debtor.

3b. Uniform Claim Identifier:

If you use a uniform claim identifier, you may report it here. A uniform claim
identifier is an optional 24-character identifier that certain large creditors use to
facilitate electronic payment in chapter 13 cases.

4. Secured Claim:

Check whether the claim is fully or partially secured. Skip this section if the claim

is entirely unsecured. (See Definitions.) If the claim is secured, check the box for
the nature and value of property that secures the claim, attach copies of lien
documentation, and state, as of the date of the bankruptcy filing, the annual interest
rate (and whether it is fixed or variable), and the amount past due on the claim.

5. Amount of Claim Entitled to Priority Under 11 U.S.C. § 507 (a).

If any portion of the claim falls into any category shown, check the appropriate
box(es) and state the amount entitled to priority. (See Definitions.) A claim may
be partly priority and partly non-priority. For example, in some of the categories,
the law limits the amount entitled to priority.

6. Credits:

An authorized signature on this proof of claim serves as an acknowledgment that
when calculating the amount of the claim, the creditor gave the debtor credit for
any payments received toward the debt.

7.  Deocuments:

Attach redacted copies of any documents that show the debt exists and a lien
secures the debt. You must also attach copies of documents that evidence perfection
of any security interest. You may also attach a summary in addition to the
documents themselves. FRBP 3001(c) and (d). If the claim is based on delivering
health care goods or services, limit disclosing confidential health care information.
Do not send original documents, as attachments may be destroyed after scanning.

8. Date and Signature:

The individual completing this proof of claim must sign and date it. FRBP 9011. If the
claim is filed electronically, FRBP 5005(a)(2) authorizes courts to establish local rules
specifying what constitutes a signature. If you sign this form, you declare under penalty
of perjury that the information provided is true and correct to the best of your
knowledge, information, and reasonable belief. Your signature is also a certification
that the claim meets the requirements of FRBP 9011(b). Whether the claim is filed
electronically or in person, if your name is on the signature line, you are responsible for
the declaration. Print the name and title, if any, of the creditor or other person
authorized to file this claim.  State the filer’s address and telephone number if it differs
from the address given on the top of the form for purposes of receiving notices. If the
claim is filed by an authorized agent, provide both the name of the individual filing the
claim and the name of the agent. If the authorized agent is a servicer, identify the
corporate servicer as the company. Criminal penalties apply for making a false
statement on a proof of claim.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11
QUEEN ELIZABETH REALTY CORP., Case No. 13-12335 (SMB)

Debtor.

STIPULATION AND ORDER AUTHORIZING
DEBTOR’S INTERIM USE OF CASH COLLATERAL

The above-captioned debtor, as debtor and debtor-in-possession (“QERC™ or the
“Debtor™) and Shanghai Commercial Bank Ltd., New York Branch (“SCB” and together with
the Debtor, the “Parties”) hereby agree as follows:

RECITALS
WHEREAS, on July 17, 2013 (the “Petition Date™), the Debtor filed a voluntary petition

for relief (the “Bankruptcy Case™) under chapter 11 of Title 11, United States Code, 11 U.S.C.

§ 101 et. seq. (the “Bankruptcy Code™) in the United States Bankruptcy Court for the Southern

District of New York (the “Court™ or “Bankruptcy Court™), and has continued in possession of

its property and the management of its business pursuant to 11 U.S.C. §§ 1107 and 1108.
WHEREAS, as of the date hereof, the Office of the United States Trustee has not
appointed an Official Committee of Unsecured Creditors as provided for in 11 U.S.C. § 1102.
No trustee or examiner has been appointed in this proceeding.
WHEREAS. prior to the Petition Date, on or about June 6, 2008, QERC and New

Enterprise Realty, LLC (“NER") executed a Mortgage Note (the “Original First Note™) in favor

of SCB, by which QERC and NER, inter alia, became indebted to SCB in the original principal

amount of $508.868.29.
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WHEREAS, on or about June 6, 2008, to secure QERC’s obligations to SCB under the
Original First Note, QERC executed a Mortgage and Security Agreement (the “Original
Mortgage™), granting SCB, inter alia, a mortgage on the premises located at 66/82 Elizabeth
Street, Commercial Unit, New York, New York 10013 (the “Property’™), which obligations were
guaranteed by Phillip Wu (“P. Wu™), Myint J. Kyaw a/k/a Jeffrey Wu (“Jeffrey Wu™) and Lewis
Wu (“L. Wu” and together with P. Wu and Jeffrey Wu, the “Guarantors™).

WHEREAS., on or about June 6, 2008, QERC and NER executed an Amended and

Restated Mortgage Note (the “Amended First Note™) in favor of SCB by which QERC, inter alia,

became indebted to SCB in the original principal amount of $4,000,000.00.
WHEREAS, on or about June 6, 2008, to secure QERC’s obligations to SCB under the
Amended First Note, QERC executed a Consolidation, Extension and Moditication of Mortgage

and Security Agreement (the “Consolidated Mortgage™), granting SCB, inter alia, a mortgage on

the Property.

WHEREAS, the obligations under the Amended First Note and the Consolidated
Mortgage were guaranteed by the Guarantors.

WHEREAS, the obligations under the Amended First Note are further secured by a

certain Collateral Leasehold Mortgage and Security Agreement (the “Leasehold Mortgage™) that

NER executed on or about June 6, 2008, granting SCB, inter alia, a leasehold mortgage against
the Lease Agreement (as that term is defined in the Leasehold Mortgage).
WHEREAS. QERC’s obligations under the Amended First Note are further secured by a

certain Assignment of Leases and Rents (the “Assignment of Leases™), dated as of June 6, 2008,

whereby QERC assigned, inter alia, the rents (the “Rents™) collected or to be collected from any

tenants of the Property to SCB.
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WHEREAS, on or about June 6, 2008, NER and Jeffrey Wu executed a Mortgage Note
(the “Second Note™) in favor of SCB by which NER and Jeffrey Wu became indebted to SCB in
the original principal amount ot $8,000,000.00.

WHEREAS, on or about June 6, 2008, in order to induce SCB to, inter alia, extend credit
in any matter to Jeffrey Wu, and for other good and valuable consideration, QERC executed that

certain Continuing Guaranty in favor of SCB (the “First QERC Guaranty™) pursuant to which

QERC unconditionally guaranteed to SCB, the punctual payment of the Obligations (as that term
is defined in the First QERC Guaranty).

WHEREAS., on or about June 6, 2008, in order to induce SCB to, inter alia, extend credit
in any matter to NER, and for other good and valuable consideration, QERC executed that

certain Continuing Guaranty in favor of SCB (the “Second QERC Guaranty” and together with

the First QERC Guaranty, the “First Continuing Guaranties™) pursuant to which QERC

unconditionally guaranteed to SCB, the punctual payment of the Obligations (as that term is
defined in the Second QERC Guaranty).

WHEREAS, on or about June 6, 2008, to secure, inter alia, certain obligations under the
First Continuing Guaranties, QERC executed a Mortgage and Security Agreement (the “Second
Mortgage™), granting SCB, inter alia, a mortgage on the Property.

WHEREAS, on or about June 6, 2008, QERC entered into a General Security
Agreement (the “GSA™) with SCB, pursuant to which, inter alia, QERC granted to SCB a
security interest in and to the Collateral (as that term is defined in the GSA) to secure the
payment of the then existing and thereafter arising obligations of the Debtor to SCB.

WHEREAS, the obligations under the Second Note are further secured by a certain

Second Collateral Leasehold Mortgage and Security Agreement (the “Second [easehold




LB i 3B3E 38 stBled G P @eéﬁ'ﬁg%ﬂ%%&%ﬂ ISR BRoRRE"

Mortgage™) that NER (among others) executed on or about June 6, 2008, granting SCB, inter
alia, a leasehold mortgage against the Lease Agreement (as that term is defined in the Second
Leasehold Mortgage).

WHEREAS, NER’s obligations under the Second Note are further secured by a certain

Leaschold Assignment of Leases and Rents (the “Second Assignment of Leases™). dated as of

June 6. 2008, in favor of SCB.

WHEREAS, on or about July 22, 2010, Jetfrey Wu and NER executed an Amended and
Restated Promissory Note (the “Third Note™) in favor of SCB by which Jeffrey Wu and NER,
inter alia, became indebted to SCB in the original principal amount of $2,000.000.00.

WHEREAS, on or about July 22, 2010, in order to induce SCB to. inter alia, extend
credit in any matter to Jeffrey Wu, and for other good and valuable consideration, QERC

executed that certain Continuing Guaranty (the “Third QERC Guaranty™) pursuant to which

QERC unconditionally guaranteed to SCB, the punctual payment of the Obligations (as that term
is detined in the Third QERC Guaranty).

WHEREAS, on or about July 22, 2010, in order to induce SCB to, inter alia

__......_.7

extend
credit in any matter to NER, and for other good and valuable consideration, QERC executed that

certain Continuing Guaranty (the “Fourth QERC Guaranty™ and together with the Third QERC

Guaranty, the “Second Continuing Guaranties”) pursuant to which QERC unconditionally

guaranteed to SCB the punctual payment of the Obligations (as that term is defined in the Fourth
QERC Guaranty).
WHEREAS, on or about July 22, 2010, to secure, inter alia, certain obligations under the

Second Continuing Guaranties, QERC executed an Extension and Modification of Mortgage and
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Security Agreement (the “Third Mortgage™), granting SCB, inter alia, a mortgage on the

Property.
WHEREAS, QERC executed a certain Assignment of Leases and Rents (the “Third

Assignment of Leases™), dated as of July 22, 2010, whereby QERC assigned, inter alia, the Rents

to SCB.
WHEREAS, on or about July 22, 2010, in order to induce SCB to, inter alia, make and
continue extending credit to QERC, NER, Jeffrey Wu and Rockaway Plaza Corporation

(together, the “Cross-Detault Parties™), and for other good and valuable consideration, the Cross-

Default Parties executed that certain Cross-Default Agreement (the “Cross-Default Agreement™)

pursuant to which the Cross-Default Parties agreed. inter alia, that any default under any of their
respective Loan Documents (as defined in the Cross-Default Agreement) shall be deemed to be a
default under all other Loan Documents and agreements.'

WHEREAS, pursuant to the Amended First Note, the Second Note and the Third Note,
QERC agreed to pay the principal sum of $14,000,000.00 plus interest and other amounts set
torth therein to SCB (the “Loan™).

WHEREAS, in accordance with the Loan Documents, the Loan is secured by, among
other things, (i) valid first, second and third mortgages against the Property, (ii) an assignment of
all leases, Rents and profits of the Property, (iii) a security interest in all personal property of

QERC (the “Personal Property™), and (iv) a security interest in all fixtures of QERC used or

usable or incidental to the use and operation of the Property, whether then owned or later

' The Original First Note, the Amended First Note, the Consolidated Mortgage, the Leasehold Mortgage, the
Assignment of Leases, the Second Note, the Second Mortgage, the Second Leasehold Mortgage, the Second
Assignment of Leases, the First Continuing Guaranties, the Third Note, the Third Mortgage, the Third Assignment
of Leases, the Second Continuing Guaranties, the GSA, the Cross-Default Agreement, any guarantys executed by
any of the Guarantors in favor of SCB, and any and all ancillary or related documents and instruments executed with
or in favor of SCB , collectively shall be referred to herein as the “Loan Documents™.
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acquired (together with the Property, all leases, Rents and profits of the Property, all Personal
Property. all proceeds, all Cash Collateral (as that term is defined below) and all other collateral
in which SCB has a security interest, is hereinafter collectively referred to as the “Collateral™).

WHEREAS, SCB’s security interests in and to the Collateral were properly perfected by
the recording of the Original Mortgage, the Consolidated Mortgage, the Leasehold Mortgage, the
Assignment of Leases, the Second Mortgage, the Second Leasehold Mortgage, the Second
Assignment of Leases, the Third Mortgage, the Third Assignment of Leases and the filing of a
UCC Financing Statement and a UCC Fixture Filing.

WHEREAS, since the Petition Date, the Debtor has failed to make any payments to
SCB.

WHEREAS, SCB asserts that it has senior in priority (except for real estate taxes against
the Property), perfected security interests in and to the Collateral, including “Cash Collateral”, as
that term is defined in 11 U.S.C. § 363(a).

WHEREAS, as of the Petition Date, the outstanding principal amount due to SCB from
the Debtor was approximately $12,368,243.71.

WHEREAS, the Debtor desires to use Rents in the operation of its business.

WHEREAS, the Debtor does not have sufficient unencumbered cash or other assets with
which to continue to operate its business in chapter 11. The Debtor requires authority to use
Cash Collateral in order to continue its business operations without interruption toward the
objective of formulating and confirming an effective plan of reorganization. The Debtor’s use of
Cash Collateral. to the extent and on the terms and conditions set forth herein, is necessary in

order to avoid immediate and irreparable harm to the estate.
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WHEREAS, the Debtor seeks authorization to use SCB’s Cash Collateral and SCB is
willing to consent to such use, but only on the terms, conditions, limitations and protections
provided herein.

WHEREAS, this Stipulation and Order Authorizing Debtor’s Interim Use of Cash
Collateral (the “Stipulation™) has been negotiated at arms length, is fair and reasonable under the
circumstances, is enforceable pursuant to its terms, and both the Debtor and SCB have acted in
good faith in connection therewith.

NOW, THEREFORE, THE PARTIES HEREBY STIPULATE AND AGREE as

follows:
STIPULATION
1. The above Recitals are true and correct and are incorporated herein by reference.
2. This Stipulation shall become effective on the date (the “Effective Date™) on

which the Court enters the Stipulation or an order approving the Stipulation. This Stipulation
shall be of no force or effect until and unless it is approved by the Court.

3. The Debtor shall take such actions as are necessary to obtain the Court’s approval
of this Stipulation.

4. The Debtor hereby acknowledges, stipulates and agrees that SCB has senior in
priority over any and all other liens, claims and encumbrances (except for real estate taxes
against the Property), properly perfected, continuing security interests and liens in and to the
Collateral to secure, inter alia, the repayment of the now existing and hereafter arising

obligations of the Debtor to SCB under the Loan Documents (together with any now existing and

hereafter arising obligations to SCB under this Stipulation, collectively, the “Obligations™).



13-12335- :
o B3R S Ered O ’%%a%%éf"%%g%”/” p e Vi
g

5. The Debtor hereby acknowledges, stipulates and agrees that the pre-petition liens
held by SCB in and to the Collateral are valid, properly perfected, not avoidable or voidable by
the Debtor under the provisions of the Bankruptcy Code or applicable non-bankruptcy law.

6. The Debtor hereby acknowledges, stipulates and agrees that, as of the Petition
Date, the Debtor was and now is in default under the Loan Documents.

7. The Debtor hereby acknowledges, stipulates and agrees that it has no setoff
claims against SCB, counterclaims against SCB or defenses to SCB’s claims against the Debtor
and the Obligations.

8. Income generated by the Collateral, including, but not limited to, the Rents,
constitute SCB’s Cash Collateral for the purposes of this Stipulation. SCB is hereby granted a
continuing, first priority perfected replacement lien on (a) Cash Collateral generated by the
Debtor post-petition, including, but not limited to, all Rents generated post-petition and (b) any
other post-petition assets of the Debtor of the same type as the Collateral, all nunc pro tunc to the
Petition Date, but only to the extent there is a diminution in the value of the Collateral
subsequent to the Petition Date resulting from the Debtor’s use of Cash Collateral (the

“Replacement Lien™). The Replacement Lien granted shall be to the same extent, validity and

priority as the liens granted pre-petition by the Debtor to SCB. For the avoidance of doubt, the
Replacement Lien shall not attach to any estate causes of action under 11 U.S.C. §§ 544-553 (the

“Avoidance Actions™); provided however and notwithstanding the foregoing, SCB’s liens and

the Replacement Lien do attach to and SCB shall be entitled to, any proceeds of any Collateral
recovered by the Debtor from any Avoidance Actions or otherwise.
9. All of SCB’s liens, including the Replacement Lien shall survive until all

Obligations to SCB have been indefeasibly paid in full.
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10. In order to provide the Debtor with the funds necessary for the operation of its
business, and to adequately protect the interests of SCB in the Cash Collateral, the Debtor is
authorized, nunc pro tunc to the Petition Date, to use the Rents to pay those budgeted
expenditures set forth by the Debtor on the budget attached hereto as Exhibit “A™ (the “Budget™),
provided that the Debtor may exceed any line item in the Budget by 10% without further order of
the Court. The Debtor shall not use the Rents for any other purpose, and no amount or expense
shall be paid, transferred or expended by the Debtor except as set forth in the Budget, without the
express prior written consent of SCB or further order of the Court. The Debtor’s usage of Cash
Collateral shall continue for a period extending to and including October 31, 2013 and may be
thereafter extended in writing by agreement of the Debtor and SCB.

1. SCB agrees to a carve out (the “Carve Out™) from its Replacement Lien for (1)
any statutory fees payable by the Debtor due the Office of the United States Trustee pursuant to
28 U.S.C. § 1930(a)(6), (2) chapter 11 professional fees in the amount of $100,000 and (3)
chapter 7 hypothetical trustee’s fees and expenses not to exceed $10,000. In light of SCB’s
agreement to subordinate to the Carve Out, the Debtor agrees to waive and release any rights or
claims under 11 U.S.C. § 506(c) and all other rights and claims against SCB of any nature
whatsoever, whether known or unknown.

12. SCB shall be provided proof of insurance of all of the Collateral in accordance
with the provisions of the Loan Documents within ten (10) days of the date of this Stipulation.

13.  SCB reserves its rights to seek recovery of interest at the default interest rate,
attorneys’ fees and any other amounts under the Loan Documents as may be allowed by the

Court pursuant to 11 U.S.C. § 506(b).
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14.  The Debtor shall make monthly post-petition payments to SCB in an amount
equal to the interest accrued each month at the non-default contract interest rate set forth in the
Loan Documents on the principal amount of the Obligations. Each payment shall be made such
that it is received by SCB by no later than the applicable due date of each monthly instaliment of
principal and accrued interest set forth in the Amended First Note. the Second Note and the
Third Note. Any post-petition payments received by SCB since the Petition Date shall be
deemed to have been authorized by and paid in accordance with the terms of this Stipulation,
even if such payment was in an amount different than the calculation above. The Debtor shall
also remit to SCB any funds held by Dean Fong, Receiver, within five (5) business days from
receipt thereof.

15.  Nothing in this Stipulation shall limit in any way the rights or claims of SCB
against the Debtor as provided by the Loan Documents and by applicable law, including, but not
limited to, SCB’s right to file a motion for relief from the automatic stay.

16.  All rights of SCB to seek additional adequate protection for the Debtor’s use of
Cash Collateral and other collateral, including the Collateral, to file for relief from the automatic
stay, to seek to dismiss the Bankruptcy Case or assert any other right, cause of action or any
other remedy with respect to the Debtor whether in this Bankruptcy Case, or otherwise, are
expressly reserved.

17.  The Replacement Lien herein granted: (i) is and shall be in addition to all security
interests, liens and rights of setoff existing in favor of SCB as of the Petition Date; (ii) shall
secure the payment of those Obligations owed to SCB in an amount equal to any diminution in
value of SCB’s interests in the Collateral as a result of the usage thereof by the Debtor; and (iii)

shall be deemed to be perfected without the necessity of any further action by SCB or the Debtor.
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SCB shall not be required to file any financing statements or other documents in any jurisdiction
or take any other action to validate or pertfect the Replacement Lien granted by this Stipulation.
18. Notwithstanding anything to the contrary in this Stipulation, in the event of:
(2) a breach or default by the Debtor of the terms and provisions of this Stipulation and/or
of the Loan Documents, (b) the appointment of a chapter 11 trustee or examiner with any
powers other than those set forth in 11 U.S.C. §§ 1106(a)(3) and (4), (¢) the dismissal of the
Debtor’s Bankruptcy Case or conversion to a case under chapter 7, (d) the granting of
relief from the automatic stay to permit any creditor to recover possession of any property
used in the Debtor’s businesses or operations of a value of $250,000 or greater, or of
properties used in the Debtor’s business or operations of an aggregate value of $500,000 or
greater, () entry of an Order authorizing a receiver to take or resume control of any of the
Collateral or any collateral subject to the Replacement Lien, or (f) the institution of a
contested matter or adversary proceeding raising an objection or challenge to (i) the extent,
validity and priority of any of SCB’s liens in and to any of the Collateral and/or (ii) the
amount of the Obligations owed to SCB, the Debtor shall be provided with a period of
seven (7) days to cure such breach or default. In the event that after seven (7) days written
notice by e-mail to (i) the Debtor; (ii) the Debtor’s counsel; and (iii) the Office of the United
States Trustee, such default or breach remains uncured, the Debtor’s authority to use Cash
Collateral shall terminate and the automatic stay shall terminate as to SCB’s interests in
the Collateral and any collateral subject to the Replacement Lien upon the entry of an
Order by the Bankruptcy Court that is settled on no less than seven (7) days’ notice to the
parties listed above. Any termination of the automatic stay under this Stipulation shall

apply to the Bankruptcy Case or any subsequent converted case.
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19. The provisions of this Stipulation shall remain in full force and effect unless
modified or vacated by subsequent order of this Court with the consent of SCB and the Debtor.
The terms of this Stipulation may not be moditied without the written consent of SCB and the
Debtor.

20. If any or all of the provisions of this Stipulation are hereafter modified. vacated or
stayed by subsequent order of this or any other Court, such stay, modification or vacation shall
not affect the validity of any payments made hereunder or the validity, priority and enforceability
of the Replacement Lien, and notwithstanding such stay, modification or vacation, any use of
Cash Collateral by the Debtor prior to the effective date of such moditication, stay or vacation
shall be governed in all respects by the original provisions of this Stipulation and SCB shall be
entitled to all of the rights, privileges and benefits, including the Replacement Lien, priorities
and other rights granted herein.

21.  The automatic stay of 11 U.S.C. §362 is hereby modified as necessary to
effectuate all of the terms and provisions of this Stipulation.

22. Except as explicitly provided for herein, this Stipulation does not create any rights
for the benefit of any third party, creditor, equity holder or other person or entity.

23. SCB and the Debtor have acted in good faith in the negotiation of and entry into
this Stipulation.

24.  Nothing in this Stipulation shall prejudice the rights of a statutory committee of
unsecured creditors (the “Committee™), a successor trustee and, solely if no Committee is
appointed, any other party in interest granted standing by the Court (other than the Debtor), to
seek to object to or to challenge the provisions of paragraphs 4-7 of this Stipulation. A party,

including any Committee, if appointed, must commence, as appropriate, a contested matter or
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adversary proceeding raising such objection or challenge (each, a “Challenge™) within the earlier
of: (i) with respect to any Committee, sixty (60) calendar days from the effective date of
retention of counsel to any Committee, and (ii) with respect to other parties in interest with
requisite standing other than the Debtor or any Committee, seventy-five (75) calendar days
following the date of entry of the interim order approving this Stipulation (together, the

“Challenge Period”). The applicable Challenge Period may only be extended once by an

additional forty-five (45) days for cause shown on motion and hearing brought prior to its
expiration or for any length of time upon written consent of SCB. Upon the expiration of the

Challenge Period (the ““Challenge Period Termination Date™). without the filing of a Challenge:

(A) any and all such Challenges by any party (including, without limitation, any Committee, any
chapter [1 trustee, and/or any examiner or other estate representative appointed in this
Bankruptcy Case, and any chapter 7 trustee and/or examiner or other estate representative
appointed in any successor case), shall be deemed to be forever waived, released and barred, and
(B) all of the Debtor’s stipulations set forth in paragraphs 4-7 of this Stipulation shall be of full
force and effect and forever binding upon the Debtor, the Debtor’s bankruptcy estate and all
creditors, interest holders, and other parties in interest in this Bankruptcy Case and any successor
case.

25.  The provisions of this Stipulation and any actions taken pursuant hereto shall
survive (a) confirmation of any plan of reorganization in this Bankruptcy Case; (b) conversion of
this Bankruptcy Case to a case under chapter 7; (c) dismissal of this Bankruptcy Case or any

successor case.
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26. SCB reserves all of its rights and remedies against the Guarantors, NER and

Rockaway Plaza Corporation and nothing herein shall impair any such rights and remedies or be

an admission, waiver or release adverse to SCB.

Dated: New York, New York

August 30, 2013

DELBELLO DONNELLAN WEINGARTEN
WISE & WIEDERKEHR, LLP

/s/ Jonathan S. Pasternak
Jonathan S. Pasternak

One North Lexington Avenue
White Plains, New York 10601
Telephone (914) 681-0200
Facsimile (914) 681-0288

Attorneys for the Debtor

PRYOR CASHMAN LLP

/s/ Ronald S. Beacher
Ronald S. Beacher

Seth H. Lieberman

7 Times Square

New York, NY 10036
Telephone (212) 421-4100
Facsimile (212) 326-0806

Attorneys for Shanghai Commercial Bank Ltd., New York Branch

So Ordered this 23rd day of September, 2013

/s/ Stuart M. Bernstein

Honorable Stuart M. Bernstein
UNITED STATES BANKRUPTCY JUDGE
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Chapter 11 Case No.
Revised Monthly Budget

Prepared By The Debtor

INCOME
Rents:
HONG KONG SUPERMARKET $50,000.00
SALON DE TOPS $14,737.00
VACANT (PHARMACY SPACE) $8,000.00
total income $72,737.00
EXPENSES
Common Charges: ROYAL ELIZABETH CONDO $4,091.88
INSURANCE PREMIUM $25,083.00
Taxes* $21,000.00
US Trustee Fees $650.00
total expenses $46,733.00
net income before debt service $26,004.00
* Taxes are paid quarterly but this amount represents a monthly accrual amount based upon
2011 taxes plus a 4% increase in the event of a possible increase which is not yet known.
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