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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

In Re: )
) Chapter 11
RIVER ROAD HOTEL PARTNERS, LLC, ) Case No. 09629
et al, ) (Jointly Administered)
)
Debtors. ) Hon. Bruce W. Black

MECHANICS LIEN CLAIMANTS’ JOINT OBJECTION TO CONFIR MATION OF
LENDERS’ THIRD AMENDED JOINT CHAPTER 11 PLAN

Walsh Construction Company (“Walsh”) and certairtipa with whom Walsh
entered into contracts pertaining to real propeviymed by one or another of the Debtors
herein, namely F.E. Moran, Inc., International Drators, Inc.American Building
Services, LLC, Boelter Contracting, LLC, WarrenThomas Plumbing Co., and Walsh
Landscape Construction, Inc. (collectively with \&kglthe “ML Claimants”) hereby
jointly object to confirmation of the Lenders’ THiAmended Joint Chapter 11 Plan for
River Road Hotel Partners, LLC, Expansion Partriet§; and River Road Restaurant
Pads, LLC (the “Plan”) filed by Amalgamated BankldnS. Bank National Association
(the “Lenders”). The ML Claimants’ objections a®follows (any capitalized term
used, but not otherwise defined herein, shall thgeneaning ascribed to such term in
the Plan):

BACKGROUND

1. River Road Hotel Partners, LLC, ("Hotel Partfietsgether with its

affiliated entities, (collectively, the "Debtorhicluding River Road Hotel Expansion

Partners, LLC ("Expansion Partners") and River RRadtaurant Pads, LLC
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(“Restaurant Pads”), filed voluntary petitions un@&apter 11 of the United States
Bankruptcy Code (“Bankruptcy Code”) on or about Asigl7, 2009 (the “Petition
Date”).

2. Hotel Partners is the owner of certain retdtesogether with the
improvements located thereon at 5300 North RivadR&osemont, IL 60018 (the
“Hotel”).

3. Expansion Partners is the owner of certaihestate together with the
improvements located thereon at 9400 W. Foster Aeemd 5300 North River Road,
Rosemont, IL 60018 (the “Expansion Space” andgctilfely with the Hotel, the “Hotel
Complex”).

4. Walsh entered into two separate contractsecnlely, the “Contracts”)
for improvements to the property owned by HoteltiRens and Expansion Partners
(collectively, the “Property”).

5. Hotel Partners hired Walsh, pursuant to at&ritontract (the “Hotel
Contract”) to construct a hotel, including meetspace and an attached parking structure
on the Property (hereinafter, the “Hotel Project”).

6. Under a separate contract (the “Expansion@oti}, Expansion Partners
hired Walsh to construct a 48,500 square foot tory €xpansion to the Hotel (the
“Expansion Project”) consisting of ballrooms, ptaétion and meeting spaces and a
warming kitchen on the Expansion Property.

7. Walsh entered into numerous subcontracts nggpect to the Contracts,

including subcontracts with the other ML Claimafite “Subcontracts”).
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8. Walsh fully performed under both the Hotel @aat and the Expansion
Contract and the other ML Claimants fully performadier their respective
Subcontracts, completing the Hotel Project andekgansion Project.

9. Despite the ML Claimants’ performance, HoteltRers and Expansion
Partners each defaulted on their payment obligatimer the Hotel Contract and the
Expansion Contract, respectively.

10. To protect its rights, and those of the rafé\subcontractors, Walsh
recorded ai®Original Contractors’ Claim For Mechanics Lien Purant To 770 ILCS
60/1-22 and 770 ILCS 60/24-35, et semgainst the Hotel and &@riginal Contractors’
Claim For Lienagainst the Expansion Space with the Cook CoRetyorder of Deeds.

11. Some of the relevant subcontractors haveedeaxd recorded their own
notices and thereby perfected their own mechareoswith respect to the Expansion
Project, the Hotel Project, and other propertiet @ojects in which the Debtors have an
interest.

12. There is currently pending in the Circuit @af Cook County, County
Department Chancery Division, Mechanics Lien Secticause of action entitled "Circle
Flooring, LLC et al. vs. Amalgamated Bank et aln&l Number 2009-CH-10780",
which cause of action (the "State Court Mechanies Litigation") was commenced
prior to the Petition Date and is intended to ftoee mechanics liens against the real
estate owned by Hotel Partners and the real estated by Expansion Partners.

13. On June 4, 2010, the Debtors filed a plareofganization which
proposed, among other things, an auction saleeofititel Complex, based on a “stalking

horse” bid of approximately $41.2 million (the “8tiag Horse Bid").
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14. By the Lenders’ estimate, non-duplicative Mesbs Lien Claims,
including the claims of the ML Claimants, aggregd®978,466, consisting of Claims in
the approximate amount of $4,384,751 against Hdelners, $4,529,003 against
Expansion Partners and $64,712 against Restauadst Frherefore, if (i) the Stalking
Horse Bid reflects the market value of Hotel Compbnd (ii) the Mechanics Lien
Claims are determined to be senior in priorityntitas highly likely that the Mechanics
Lien Claims are not only oversecured, but are pteteby an equity cushion in the
completed Hotel Compleaf three to four hundred percent

THE PLAN

15. The Plan provides that all of the Lenderslatefal, other than collateral
they contribute for the benefit of certain suboadencreditors, will be deeded or
otherwise transferred on the Effective Date toRlen Transferee, which will be an entity
designated and controlled by the Lenders for theirefit. Thus, the Plan Transferee will
receive the Hotel Complex and the Restaurant Ptiegeas well as all of the Debtors’
personal property and will arrange for the managerokthe Hotel Complex as a going
concern until it is sold.

16. Mechanics Lien Claims are classified undemRlas as Class 3 Claims
(there is a separate Class 3 for each Debtor).etdin@ Plan, Class 3 Claims are
impaired. (Plan 19 3.3, 3.11, 3.19 and 5.2.)

17.  The Plan provides that Class 3 Claims willreated in one of two ways,
depending on whether they are ultimately determingtle pending State Court

Mechanics Lien Litigation, i.e. to be either seniopriority or, alternatively, junior to
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the Lenders' Claims and thus Unsecured Claims pasctical matter. (Plan 11 4.4, 4.12
and 4.20.)

18. In the event certain Class 3 Claims are detexchin State Court
Mechanics Lien Litigation to be senior in priorttythe Lenders’ Claims (such Class 3
Claims being defined in the Plan as “Senior Mectghien Claims”), the Plan purports
to treat them as fully Secured Claims. (Plan {$tiGes 4.4(a), 4.12(a) and 4.20(a).)
Any Class 3 Claims secured by a lien determindaktunior in priority to the Lenders’
Liens, will be treated as Unsecured Claims. (Pfad.%(b), 4.12(b) and 4.20(b).)

19. Even though the Lenders acknowledge that Séteahanics Lien Claims
are fully Secured Claims, the Plan makes no pronifor deferred payments having a
present value equal to the claim's allowed amauhbtders of such Class 3 Claims.
There is no provision in the Plan for sale free eledr of the Hotel Complex and the
Restaurant Properties, subject to the right of @dviechanics Lien Claim holders under
8363(k), with such Liens to attach to the procesdsuch sale.Finally, holders of Senior
Mechanics Lien Claims do not have an unqualifigtittiunder the Plan, to retain the
Liens securing their Claims to the extent of tHeve¢éd amount of their Secured Claims.

20. Rather, the Lenders have the right to subsitttiltter collateralfor the

Mechanics Liens on the Hotel Complex and the ReatawProperties. If the Lenders

! Article Six of the Plan, “Means for Implementatiofithe Plan,” provides at Section 6.2(b)(i) asdots:

“(b) Escrow Account, Letter of Credit and Settlemn@®ptions The Lenders may elect at any time after the
Effective Date to do one or more of the following:

(i) establish and fund an Escrow Account or pdsetier of Credit in an amount equal to one hundred
twenty-five percent (125%) of the amount of anycsfieasserted Class 3 Mechanics Lien Claim, predid
that pursuant to the terms hereof and without &riction or order by the Bankruptcy Court or State
Court, upon funding the Escrow Account or issuasfca Letter of Credit (x) any Mechanics Lien Claim
asserted against the Hotel, the Expansion Spatte dtestaurant Properties, as the case may bg, shal
simultaneously attach to such Escrow Account otdradf Credit, as the case may be, to the sametexte
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exercise this right, they may elect to substitute of two forms of financial asset as
replacement collateral: (i) a Standby Letter ofédirin the form attached hereto as

Exhibit A (a “Letter of Credit”); or (ii) a Lien Release Esw Agreement in the form
attached hereto &x«hibit B (an “Escrow Agreement” and, collectively with aties of
Credit, the “Financial Assets”).

21. Under lllinois law, mechanics liens bear simpterest at the rate of 10%
per annum until judgment. Under the Plan, the kered Assets will be issued or funded,
as the case may be, in an amount equal only to I#5ke amount of any specific
asserted Class 3 Mechanics Lien Claim. To thengéxie Lenders elect to substitute the
Financial Assets for the Hotel Complex, the Plaasdoot provide any other means for
the full funding and payment of accrued interesadviechanics Lien Claim.

22. The ML Claimants estimate that most of the Maits Lien Claims will
have accrued approximately two years of interegshbydate of Confirmation Hearing
and up to 40% interest before a Final Order isredten the Mechanics Lien Litigation
determining the validity and priority of the MechesLien Claims. For example,
Walsh’s Mechanics Lien Claim against the Hotelesdhat the last day of work was
October 17, 2008. Walsh’s Mechanics Lien Claimirgjeahe Expansion Space states
that the last day of work was July 31, 2009. Ashef Confirmation Hearing date,
accrued interest owing on these two Mechanics Ckaims will be approximately

twenty six percent (26%) and nineteen percent (198spectively. Many of Walsh’

and with the same priority as it attached to théeHdhe Expansion Space or the Restaurant Preperti
pending a Final Order determining the validity opity and amount of such alleged Class 3 Mechanics
Lien Claim in the State Court Mechanics Lien Litiga, (y) such Escrow Account or Letter of Credit
serve as substitute collateral for such Mechanies Claim in lieu of the Hotel, the Expansion Space
the Restaurant Properties, as the case may beatiak (Hotel, the Expansion Space or the Restastait
simultaneously be discharged and released frorhidreof such Mechanics Lien Claim...”
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subcontractors will have completed their work earfhan Walsh’s last days of work and,
therefore, will be owed substantially more inte@stheir Mechanics Lien Claims than
Walsh.

23. The validity and priority of the Mechanics Li€mims will be determined
by the State Court Mechanics Lien Litigation. Tisicomplicated litigation involving
twenty or more separate Mechanics Lien Claims, ehgvhich may have to go through
the discovery and trial stages before its validitg priority are determined. It is unlikely
that the trial court stage of this litigation whilé resolved within one year after June 16,
2011. After that, the Lenders will have the abitit appeal the State Court Mechanics
Lien Order, potentially delaying payment an addiéibyear. As a result, it is likely that
at the time the validity and priority of the MeclanLine Claims are determined by

Final Orders within the meaning of the Plan moenth0% of interest will have accrued.

OBJECTION TO CONFIRMATION OF THE PLAN

Legal Standard

In order for a Chapter 11 plan to be confirmed,gl@onent of the plan has the
burden of proving by at least a preponderanceegtthdence that the requirements of
81129 of the Bankruptcy Code are satisfiéulre Rusty Jones, Incl10 B.R. 362, 373
(N.D. 1ll. 1990);see alsdn re 203 North LaSalle Street Limited PartnersHip0O B.R.

567, 576 (N.D. lll. 1995). "[T]he proponent of Eap must affirmatively demonstrate that
the plan is confirmable...[and] the Bankruptcy Cougdses upon the court the
responsibility of determining whether the requiretseof 11 U.S.C. § 1129(a), and if

applicable 11 U.S.C. 81129(b), have been mBusty Jones, Inc110 B.R. at 373. "The
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filing or voicing of an objection to a plan of rg@nization does not shift the burden of
proving that the plan satisfies all of the requiesnts of 11 U.S.C. § 1129(a) away from
the proponent of the planid.
The threshold requirements for confirmation arefaeh at 11 U.S.C. §1129(a).
Among the most important requirements of §112%ahat
[w]ith respect to each impaired class of claimsberests—
(A) each holder of a claim or interest of setdss—
(i) bhas accepted the plan; or
(i) will receive or retain under the plan on agnoof such claim or
interest property of a value, as of the effectiggedf the plan, that is not
less than the amount that such holder would savece retain if the
debtor were liquidated under Chapter 7 of this tth such date...
11 U.S.C. 81129(a)(7).
The “best interest of creditors” test, thus, esshigls a floor for the treatment of
any impaired claim whose holder rejects the pl8ee Rusty Jones, In¢10 B.R. at 373;
see also In re Multiut CorpBankr. No. 09 B 17575, 2011 Bankr. LEXIS 14684t
(N.D. lll. April 19, 2011). The treatment whichetiplan provides to the objecting holder
of an impaired claim must be no worse than thermeat the holder would receive in a
hypothetical liquidation of the debtor’s property the effective date of the plaid., see
also In re 203 North LaSalle Street Partnerstig6 F.3d 955, 969 (7th Cir. 1997).
If an entire class of impaired claims votes byréguisite majorities to reject a
plan, then the plan can only be confirmed undef'¢hem down” standards set forth at
11 U.S.C. 81129(b). These standards require, arotrey things, that the plan “not

discriminate unfairly and is fair and equitablethwiespect to each class of claims or

interests that is impaired under, and has not aedethe plan.” 11 U.S.C. 81129(b)(1).
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Section 1129(b)(2)(A) provides the following cramwh requirements with
respect to a class of secured claims:

(2) For the purpose of this subsection, the cadihat a plan be fair and
equitable with respect to a class includes thewathg requirements:

(A) With respect to a class of secured claims pila@ provides—

0] (I) that the holders of such claims retain lie@s securing such
claims, whether the property subject to such lisnstained by the
debtor or transferred to another entity, to theweixof the allowed
amount of such claims; and
(1N that each holder of a claim of such class iezen account of
such claim deferred cash payments totaling at tbasallowed
amount of such claim, of a value, as of the efiectlate of the
plan, of at least the value of such holder’s irdene the estate’s
interest in such property;

(i) for the sale, subject to section 363(k) akttitle, of any property that

is subject to the liens securing such claims, & clear of such liens,

with such liens to attach to the proceeds of satd, &ind the treatment of
such liens on proceeds under clause (i) or (iithaf subparagraph; or

(ii) for the realization by such holders of timelubitable equivalent of

such claims.

For the reasons set forth below, subsection of 8)22)(iii) is the most pertinent cram
down standard with respect to the ML Claimants,vileether the Plan provides for the
realization by holders Class 3 Claims of the "inthlide equivalent” of such claims.
“[T]he question whether the interest received ®gaured creditor under a plan of
reorganization is the 'indubitable equivalent' isflien is one of fact.”In re James
Wilson Associate®965 F.2d 160, 172 (7th Cir. 1992) (treatmentudgig an interest rate
that compensates the secured creditor “for the hppidy cost of its money and the risk
of default” provides the indubitable equivalentioé claim).
The "indubitable equivalent” standard set fort@1129(b)(2)(A)(iii) is just as
exacting as the standards set for under subsecbt®fy(A)(i) and (b)(2)(A)(ii).
“Congress did not adopt indubitable equivalent aaacious but empty semantic vessel.

Quite the contrary, [the examples in the legiskatistory] focus on what is really at
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stake in secured credit: repayment of principal #ediime value of money.in re The
Pacific Lumber Cq.584 F.3d 229, 246 (5th Cir. 2009). “Clausesl (i) explicitly
protect repayment to the extent of the securedtorstcollateral value and the time
value compensating for the risk and delay of repayim Indubitable equivalent is
therefore no less demanding a standard than itpanions.” Id.

“Though broad, the phrase ‘indubitable equivaléntiot unclear. Indubitable
means ‘not open to question of doubt,’...while egl@mémeans one that is ‘equal in
force or amount’ or ‘equal in value.’tn re Philadelphia Newspapers, L1699 F.3d
298, 310 (3rd Cir. 2010), quoting Webster’s ThireMNInt’l Dictionary, 1154 (1971).
“[T]he ‘indubitable equivalent’ under subsection)(is the unquestionable value of a
[creditor’s] secured interest in the collaterald. at 310.

Indubitable equivalence “requires more than theypayt of interest; it requires
the protection of the creditor’s rights ‘to get hi®ney or at least the property.lh re
Sparks 171 B.R. 860, 866 (N.D. Ill. 1994), quotihgre Murel Holding Corp75 F.2d
941, 942 (2d Cir. 1935). “In the context of thaiffand equitable’ standard, courts have
explained that a particular plan meets the ‘indalidg equivalent’ requirement if the plan
‘(1) provides the creditor with the present val@i@g®claim, and (2) insures the safety of
its principle.” Sparks 171 B.R. at 866, quoting re Monarch Beach Venture, Ltd.66
Bankr. 428, 434 (C.D. Cal. 1993). “[A] court mestamine (1) whether the substituted
security is completely compensatory and (2) theliltood that the secured creditor will
be paid.” Sparks 171 B.R. at 866, quoting re San Filipe at Voss, Ltdl15 Bankr. 526,

529 (S.D. Tex. 1990).

10
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“Two attributes of the substituted collateral vtdueand the degree oisk that it
imposes on the secured creditor, determine whétleenew collateral is sufficiently
‘safe’ and ‘completely compensatory.3parks 171 B.R. at 866 (emphasis in the
original). Or, as the Seventh Circuit has exprés$ke point:

It might appear that if the security is worth muctore than the loan

(almost twice as much here), the risk of default e negligible... But

the appearance is misleading. The risk of defaaly be great. ... Nor is

the risk of default a costless one to the secureditor merely because his

lien is oversecured. More important than the egpsnof foreclosure

(should there be a default) is the possibility thatsecurity will decline in

value over the life of the loan ... to the point wdat is no longer

adequate.
James Wilson Associate365 F.2d 160, 172 (7th Cir. 1992).

Risk of default and risk as to the value of thessinted collateral are key
components to whether a plan truly offers the “inithble equivalence”. As thHeparks
court states:

New collateral with a value less than the valudhef original collateral

cannot be ‘completely compensatory.” Similarlyywneollateral with a

value projected to be equal to, or even more ttienpriginal collateral is

not ‘completely compensatory’ if the new collateralso much riskier

than the original collateral that there is a sufisidly greater likelihood

that the secured creditor will not be paid.

171 B.R. at 866 (N.D. Ill. 1994). The plan proponheust prove “not merely that the
risk is reasonable, but that the risk to [the sedureditor] would not be increased by
reason of the change in its collaterald. at 867.
Analysis
The Plan cannot be confirmed because of its inaateqteatment of Class 3

Claims. The Plan deprives the holders of Clas&a8@ of potentially first and

paramount liens on more than $41 million of comna¢meal estate and instead offers

11



Case 09-30029 Doc 758 Filed 06/02/11 Entered 06/02/11 15:42:57 Desc Main
Document  Page 12 of 19

Financial Assets, having a fraction of that valmeer which the Lenders, who gteior
lien holdersandlitigation adversariesretain significant control. Plainly, the Plan is
designed to give the Lenders settlement leveragmsigthe Mechanics Lien Claimants
which the Lenders would never otherwise have. tRairvery reason, the Plan is neither
in the best interest of creditors under 81129(a)(@) fair and equitable under
81129(b)(2)(A).

1. Under the Plan, Mechanics Lien Claimants Do NdReceive or Retain

Property Having an Effective Date Value Equal to Wiat They Would
Receive or Retain Under Chapter 7.

Analysis of the Plan under the “best interest efidors” test -- 81129(a)(7) -- is
straightforward. The Plan is a liquidating plaiwhat will happen if the Plan is
confirmed is similar in many respects to what wdudgbpen in a hypothetical Chapter 7
liquidation of the Debtors’ estates. There is gaity in the Debtors’ properties. A
Chapter 7 trustee would likely abandon the Hotah@lex to permit the secured
creditors not only to establish lien prioritiestive State Court, but also to liquidate their
collateral under applicable non-bankruptcy law.e Tienders and the ML Claimants
have obtained relief from the stay to determin8tate Court which, if any, mechanics
liens are senior to the Lenders’ mortgage lierst, s they would do in chapter 7.

The focus, then, of the “best interest of creditéest must be on how the Plan
differs from a hypothetical Chapter 7, namely, lo@ Plan’sproposed changes to the
collateral securing Class 3 Claim®Jnder the Plan, the Lenders who, the ML Claimant
submit, are junior undersecured creditors, are eveped to strip the liens of Class 3
Creditors from collateral that provides an equitglion of 300% to 400% and substitute

Financial Assets that provide almost no equity cusht all. At the time of the

12
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Confirmation Hearing, the total amounts of the Maahs Lien Claims under state law
will be between approximately 119% to 126% of thginal principal amounts of those
Claims, or more. The Financial Assets, which magbbstituted at the Lenders’
discretion, will only be in the amount of 125% bét“specific asserted Class 3
Mechanics Lien Claim.” Nothing in the Plan reqgsiegther the Letter of Credit or the
Escrow Agreement to provide for interest that aesmm excess of 25% of the principal
amount of the Mechanics Lien Claims. Thus, thattment the Plan provides to Class 3
will likely fail to provide holders of Mechanics &n Claims with the “present value” of
their Claims.

In a Chapter 7 liquidation, on the other hand,hblelers of Senior Mechanics
Lien Claims, as a practical matter, would nevek becoming undersecured. They would
be protected by the almost 400% difference betwieenotal pool of Mechanics Lien
Claims (approximately $9 million) and the $41.2lmoil Stalking Horse Bid for the Hotel
Complex (an amount which may be far below its famlmarket value). The Lenders, as
junior lien holders and defendants in the StaterOdechanics Lien Litigation, could
extend the Litigation, appeal adverse holdingsa@hdrwise delay the lien foreclosure
process. Mechanics Lien Claimants would have yohpgher legal fees (which they
likely cannot recover under lllinois law). Butalistically, they would never exhaust
their equity cushion in the Hotel Complex by virtafeinterest accruals.

Another reason the Plan fails to provide Classarnts with as much as they
would receive under Chapter 7 is found in the @ttral provisions of the Financial
Assets. For example, under the express termsdEsorow Agreement and the Plan,

holders of Senior Mechanics Lien Claims cannot ed#ain the proceeds of their new,

13



Case 09-30029 Doc 758 Filed 06/02/11 Entered 06/02/11 15:42:57 Desc Main
Document  Page 14 of 19

inferior collateral without the Lenders directirigetEscrow Agent to make payment.
Because such control of collateral by junior lieders would never arise in a Chapter 7
liquidation, Mechanics Lien Claimants would be Ibatter off with theirexisting
collateralunder Chapter 7.

The Plan results, then, in holders of Class 3 Glameeiving or retaining much
less value than they would receive or retain irhagier 7 liquidation. The Plan is not in
the best interest of Class 3 creditors, as requoyegl 129(a)(7) and, therefore, cannot be
confirmed.

2. The Plan Does Not Provide Holders of Mechanicsién Claims with

the Indubitable Equivalent of Their Claims.

Even if the substitution of Financial Assets fd8enior Mechanics Lien on the
Hotel Complex could satisfy the “best interest iditors” test (which it cannot), such
treatment does not satisfy the requirement for atamn under 81129(b)(1). The Plan
can only be crammed down on Class 3 pursuant tmthibitable equivalent requirement
of 81129(b)(2)(A)(iii). Subsections (b)(2)(A)(ind (b)(2)(A)(ii) are inapplicable. The
Plan does not entitle holders of Senior Mechanies Claims to retain the Liens
securing their Claims to the extent of the allovaeabunt of such Secured Claims and
provide them deferred payments of a value on tieck¥e Date equal to the allowed
amounts of such Claims. Nor does the Plan redoaethe Hotel Complex and the
Restaurant Properties be sold free and clear, cuioj@363(k), with Senior Mechanics
Liens attaching to the proceeds. Therefore, the @ram down standard the Plan could

satisfy is set forth in 81129(b)(2)(A)(iii). Thuge Plan must provide to holders of

14
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Allowed Class 3 Claims the “indubitable equivaleot’such Claims. The Plan does not
and, therefore, cannot be confirmed.

The substitute collateral which the Plan empoweeslienders to impose on the
ML Claimants does not permit them to realize trdulnitable equivalent of their claims.
Section 6.2(b)(i) of the Plan permits the Lendemsaterally to substitute either a Letter
of Credit or an Escrow Agreement for at least $4iilfion in fully developed
commercial real estate currently securing the MeidsaLien Claims. The inadequacy
of these Financial Assets is evident both fromrtfase value (only 125% of the original
principal amount of the Mechanics Lien Claims) &an the express terms under which
they can be liquidated.

The Plan’s treatment of Class 3 fails to accountte time value of moneySee
In re Pacific Lumber584 F.3d at 246. What the Lenders claim is a 2&§aity
cushion” has already been consumed by accruecasttemhe Plan makes no provision
for the interest that will accrue by the time that®& Court Mechanics Lien Litigation is
resolved in whole or in part by Final Orders. Unilleois law, the interest accruals
become part of the Mechanics Lien Claims and dhg $ecured by the value of the Hotel
Complex to which they attach. If the Lenders sititgt Financial Asset collateral, as the
ML Claimants expect they will, some Mechanics L{&aims will go from being fully
secured to undersecured as of the Effective DRtecisely because the Financial Assets

are insufficient to compensate for the time valimoney, the Lenders will be able to

2 For the purpose of this analysis, the Court shasklime the Lenders will exercise their right ur@sstion
6.2(b)(i) of the Plan to substitute Financial Asser a Mechanics Liens on the Hotel Complex. DQan will give
the Lenders substantial negotiating leverage irStlage Court Mechanics Lien Litigation. While tbenders will
need to commit some amount of capital to fund Egdkgreements or secure Letters of Credit and payaated
fees, as large financial institutions themselvas,ltenders will likely be able to procure Finandakets less
expensively than other businesses could.

15
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pressure holders of Mechanics Lien Claims to sefflee Financial Assets offered under
the Plan, therefore, cannot constitute the “incalidé equivalent” of mechanics liens on
the Hotel Complex because the Financial Asseta@treompletely compensatorgee

In re Sparks171 B.R. at 866.

The terms of the Financial Assets also expose holofeClass 3 Claims to
payment default risks incompatible with the “indiabie equivalent” standard. Indeed,
the proposed Financial Assets may be wholly unalbglto satisfy Senior Mechanics
Lien Claims when the State Mechanics Lien Clainigaition is resolved. For example:

(@) The Form of Letter of Credit Creates New Risks forMechanics Lien
Claimants.

0] The Letter of Credit may expire before the 8t@burt Mechanics Lien
Litigation is resolved. The form of Letter of Credas a blank expiration date. No
one knows what that date will be. Actual Letter€oedit issued after the Effective
Date will not be subject to further approval by ®eurt. Although Section 11.1(g) of
the Plan does provide for this Court’s continuatkgliction over certain disputes
under Section 6.2 and 6.3 of the Plan, it is neaicthat such jurisdiction extends to
disputes over the terms or adequacy of particutdireks of Credit.

(i) There is no opportunity to draw on the LetéiCredit upon notice of non-
renewal, or otherwise, if it expires before a Fidadler is entered in the State Court
Mechanics Lien Litigation. If the Letter of Credixpires before entry of a Final
Order, the Mechanics Lien Claimant will have ndatelral, even if the State Court
later determines that it had a Senior Mechanica O&aim.

(i) A draw on the Letter of Credit has to be reaat the “issuers’ office.”
This office could be anywhere in the world whelgaak organized in the United
States could have its “issuers” office. This sudastantial impairment of the value of
the Letter of Credit.

(iv)  Adraw can only be made based upon “cedifiégocuments, but other
than a Final Order in the State Court Mechanics ILiéigation, it is unclear who is to
certify what. For example, who certifies “a ceetf true copy of a Mechanics Lien
Settlement Agreement”?

(v) The Letter of Credit form states that thed@reannot be transferred.

Ordinarily a Mechanics Lien Claimant would have tight to assign or transfer its
lien. The prohibition on transfer diminishes tlaue of the Letter of Credit.

16



Case 09-30029 Doc 758 Filed 06/02/11 Entered 06/02/11 15:42:57 Desc Main
Document  Page 17 of 19

(b)  The Form of Escrow Agreement Enhances Lenders’ Netiation Levereage
at the Expense of Mechanics Lien Claimants

(1) The funds escrowed on account of a Mechanies Claim are to be
disbursed only at the Lenders’ direction and offtgraa release of the Mechanics Lien
is recorded Once a lien release is recorded, the Mechanées Claimant’s lien is
lost. Even though a Mechanics Lien Claim may hasen determined by a Final
Order, the lien must be released before paymenade. If after a release is recorded,
the Lenders refuse to authorize a disbursement fhenescrow, the Claimant’s only
remedy will be litigation.

(i) The Escrow Agent is instructed to invest tiser®wed funds. If there are
losses, there is no provision for replenishingaberow. The Mechanics Lien
Claimant will suffer the loss.

(i)  Itis unclear whether the State Court or Benkruptcy Court has any
jurisdiction over the Escrow Agen.he Escrow Agent is not bound by the Plan, is
not a party to the State Court Mechanics Lien hifign or to any other agreement
other than the Escrow Agreement. The Escrow Ageindemnified by the Lenders
which means that it will in most instances folldvetLenders’ instructions. It is quite
conceivable under these circumstances that afterad Order is entered, the
successful Mechanics Lien Claimant will have tditnge a new suit against the
Escrow Agent and the Lenders to recover its money.

Both thevalueand therisk attributes of the Financial Assets render them
significantly and substantially less than the “ibdlable equivalent” of the statutory liens
on real estate now securing the Mechanics Liem@&aiTherefore, the Plan is not fair
and equitable to holders of Class 3 Claims and aiaoe confirmed.

CONCLUSION
For the reasons set forth above, the ML Claimargs the Court to deny

confirmation of the Plan.

Respectfully submitted, this 2nd day of June, 2011

BOELTER CONSTRUCTION, LLC

By:. /s/ Paul A. Lucey
One of Its Attorneys
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Paul A. Lucey (Wis. Bar #1009833) Edward W. Pi(ARDC #2213885)
MICHAEL BEST & FRIEDRICH LLP FRANK & PIROK, LTD.

100 East Wisconsin Avenue, Suite 3300 734 Norttis\Btreet

Milwaukee, WI 53202 Chicago, IL 60654

Tel. 414-270-2719 Tel. 312-654-9020

Fax 414-277-0656 Fax. 312-255-8558

Email: palucey@michaelbest.com Emabirok@frank-pirok.com

Christopher R. Parker (ARDC #6270398)
Carrie C. Ruzicka (ARDC #6300736)
MICHAEL BEST & FRIEDRICH LLP
Two Prudential Plaza

180 N. Stetson Avenue, Suite 2000
Chicago, IL 60601

Email: crparker@michaelbest.com
ccruzicka@michaelbest.com

AMERICAN BUILDING SERVICES

By:. /s/ Howard M. Turner
One of Its Attorneys

Howard M. Turner (ARDC #2868482)
NIGRO, WESTFALL & GRYSKA, P.C.
1793 Bloomingdale Rd.

Glendale Heights, IL 60139
Telephone: 847-722-2186
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Email: hturner@ambldg.com
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WARREN F. THOMAS PLUMBING CO. and
WALSH LANDSCAPE CONSTRUCTION, INC.

By: /s/ Jennifer A. Nielsen
One of Its Attorneys

Jennifer A. Nielsen (#6224821)
LYMAN & NIELSEN, LLC

1301 West 22nd Street, Suite 914
Oak Brook, IL 60523

T: 630/575-0020

F: 630/575-0999

F.E. MORAN, INC. and INTERNATIONAL
DECORATORS, INC.

By: /s/ Michelle G. Novick
One of Its Attorneys

Samuel H. Levine, Esq. (ARDC #6181160)
Michelle G. Novick, Esq. (ARDC #6207045)
Kevin H. Morse, Esq. (ARDC #6297244)
ARNSTEIN & LEHR LLP

120 S. Riverside Plaza, Suite 1200
Chicago, IL 60606

Tel: (312) 876-7100

Fax: (312) 876-7349

WALSH CONSTRUCTION COMPANY

By:__ /s/ William J. Connelly
One of its attorneys

John E. Sebastian (ARDC #6230240)
William J. Connelly (ARDC #6185201)
HINSHAW & CULBERTSON LLP

222 N. LaSalle Street, Suite 300
Chicago, IL 60601

Tel: (312) 704-3000

Fax: (312) 704-3001
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