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I. INTRODUCTION

On September 19, 2010 (the “Petition Date™), Stradella Investments, Inc., the debtor and

debtor in possession in the above-referenced case (the “Debtor”), commenced its bankrupicy

| case by filing a voluntary petition under chapter 11 of the United States Code, 11 U.S.C. § 101

et seq. (“Bankruptcy Code™). This document is the Disclosure Statement that describes the Plan

of Reorganization (“Plan”) that is being proposed by the Debtor, a copy of which is attached
hereto as Exhibit 1.

Chapter 11 allows the Debtor, and, under some circumstances, creditors and other
parties in interest, to propose a plan of reorganization. The Plan is a plan of reorganization,
which provides for creditors to be paid in full over time from the proceeds of the Debtor’s
assets. The effective date of the Plan (the “Effective Date™) will be the first business day which
is at least fifteen calendar days following the date of entry of the Court order contirming the

Plan (the “Plan_Confirmation Order”) provided that all of the following conditions to the

eftectiveness of the Plan have been satisfied or waived by the Debtor: (a) there is no stay in
effect with respect to the Plan Confirmation Order; (b) the Plan Confirmation Order is not
subject to any appeal or rehearing; and (c) the Plan and all documents, instruments and
agreements to be cxecuted in connection with the Plan have been executed and delivered by all
partics to such documents, instruments and agreements. Following the Effective Date the

Debtor shall be referred to as the “Reorganized Debtor” and shall be referred to herein as the

Debtor or the Reorganized Debtor.
A. Purpose of this Disclosure Statement
This Disclosure Statement summarizes what is in the Plan, and tells you certain
information relating to the Plan and the process the Court follows in determining whether or not
to confirm the Plan.
1
i
i
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READ THIS DISCLOSURE STATEMENT CAREFULLY IF YOU WANT TO

KNOW ABOUT:

(1) WHO CAN VOTE OR OBJECT,

(2) WHAT THE TREATMENT OF YOUR CLAIM IS (i.e., what your claim
will receive if the Plan is confirmed) AND HOW THIS TREATMENT COMPARES TO
WHAT YOUR CLAIM WOULD RECEIVE IN LIQUIDATION,

3) THE HISTORY OF THE DEBTOR AND SIGNIFICANT EVENTS
DURING ITS BANKRUPTCY CASE,

“4) WHAT THINGS THE COURT WILL LOOK AT TO DECIDE
WHETHER OR NOT TO CONFIRM THE PLAN,

(5) WHAT IS THE EFFECT OF CONFIRMATION, AND

(6) WHETHER THE PLAN IS FEASIBLE.,

This Disclosure Statement cannot tell you everything about your rights. You should
consider consulting your own lawyer to obtain more specific advice on how the Plan will affect
you and your best course of action.

Be sure to read the Plan as well as this Disclosure Statement. If there are any
inconsistencies between the Plan and this Disclosure Statement, the Plan provisions will govern.

The Bankruptcy Code requires a Disclosure Statement to contain "adequate information”
concerning the Plan. The Bankruptcy Court has approved this document as an adequate
Disclosure Statement, containing enough information to enable parties affected by the Plan to
make an informed judgment about the Plan. Any party can now solicit votes for or against the
Plan.

B. Deadlines for Voting and Objecting; Date of Plan Confirmation Hearing

THE COURT HAS NOT YET CONFIRMED THE PLAN DESCRIBED IN THIS
DISCLOSURE STATEMENT. IN OTHER WORDS, THE TERMS OF THE PLAN ARE NOT
YET BINDING ON ANYONE. HOWEVER, IF THE COURT LATER CONFIRMS THE

c
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PLAN, THEN THE PLAN WILL BE BINDING ON ALL CREDITORS AND INTEREST
HOLDERS IN THIS CASE.
1. Time and Place of the Plan Confirmation Hearing
The hearing where the Court will determine whether or not to confirm the Plan (the

“Plan Confirmation Hearing™) will take place on , 2013, at _: .m, before the

Honorable Catherine E. Bauer, United States Bankruptcy Judge for the Central District of
California, in Courtroom 5D, located at 411 West Fourth Street, Santa Ana, California.
2. Deadline for Voting For or Against the Plan
If you are entitled to vote, it is in your best interest to timely vote on the enclosed ballot
and return the ballot in the enclosed envelope to Daniel H. Reiss, Esq., Levene, Neale, Bender,
Yoo & Brill L.L.P., 10250 Constellation Blvd., Suite 1700, Los Angeles, California 90067, fax:
(310) 229-1244, email: DHR@LNBYB.com.

Your ballot must be received by 5:00 p.m., prevailing Pacific Time, on .

2013 or it will not be counted, unless otherwise ordered by the Court, solely upon request of the
Debtor.
3. Deadline for Objecting to the Confirmation of the Plan
Objections to the confirmation of the Plan must be filed with the Court and served by

same day service upon Daniel H. Reiss, Esq., Levene, Neale, Bender, Yoo & Brill L.L.P.,

10250 Constellation Blvd.. Suite 1700, Los Angeles, California 90067, fax: (310) 229-1244,

email: DHR@LNBYB.com, by 5:00 p.m., prevailing Pacific Time, on , 2013

C. Identity of Persons to Contact for More Information Regarding the Plan

Any interested party desiring further information about the Plan should contact Daniel
H. Reiss, Esq., Levene, Neale, Bender, Yoo & Brill L.L.P., 10250 Constellation Blvd., Suite
1700, Los Angeles, California 90067, fax: (310) 229-1244, email: DHR@LNBYB.com.

D. Disclaimer

The financial data relied upon in formulating the Plan is based on the Debtor's books and

records which, unless otherwise indicated, are unaudited. The information contained in this
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Disclosure Statement is provided by the Debtor. The Bankruptcy Court has not yet determined
whether or not the Plan is confirmable and makes no recommendation as to whether or not you

shouid support or oppose the Plan.

1. BACKGROUND

A. Description of the Debtor's Assets and a Summary of the Circumstances that Led to

the Filing of the Debtor's Chapter 11 Case.

The Debtor is an active California corporation in good standing. The Debtor’s sole
shareholder is St. Cloud Company, Inc. The Debtor’s president is Abdolrashid Boroumand.

The Debtor’s primary asset is a $235 million promissory note (the "Note") in its favor
made out by RM Eagle, LLC ("RM Eagle") in connection with the purchase of certain real
property (the “Property”). RM Eagle defaulted on a construction loan with respect to
development of the Property, and the lender foreclosed on RM Eagle. An aftiliate of Stark
[nvestments is currently the title holder of the Property. The Note is secured by a deed of trust
on the Property.

According to its terms, the Note begins accruing, and requires the payment of, quarterly
interest at approximately the Prime Rate, plus 3.5% per annum (approximately 6.75% at the
current rates), commencing on September 30, 2013. Accordingly, although there arc currently

no funds to pay any of the creditors of the Debtor, it is expected that, starting on September 30,

2013, there could be approximately $421,000 in quarterly interest payments generated by the

Note. Alternatively, if the current owner of the Property defaults by failing to pay interest
payments, the Debtor will be in a position to foreclose on the Note and the related deed of trust
and reacquire the Property. Although the value of the Property is uncertain, it is estimated to be
at least $20 million.

Additionally. it has been contended that the Debtor may have an interest in a certain

Commercial Parcel. Whether the Debtor has a valuable interest in the aforementioned
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Commercial Parcel is unclear due to the circumstances surrounding and history of the
Commercial Parcel. Specifically, the history of the Commercial Parcel is as follows:
RM Eagle, on the one hand, and Northwoods and Stradella entities! (collectively, the

“Stradella Sellers™), on the other hand, entered into the “Agreement Concerning the Commercial

Parcel” on or about March 14, 2006 (the “Commercial Parcel Agreement™).

The Debtor originally intended that its interest in an approximately 26 acre portion of the

land (the “Commercial Parcel”) be carved out of the Property being conveyed to RM Eagle.

However, because the existing parcel map did not identify the Commercial Parcel as a separate
legal parcel (and could not be described separately in a legal sense), the Commercial Parcel
Agreement stated that the Commercial Parcel would be held “in [tjrust” by the Buyer (that is,

RM Eagle) for the benefit of the seller. See Commercial Parcel Agreement, Recital B & Section

I.

The Commercial Parcel Agreement required RM Eagle, among other things, to
eventually “cause the Commercial Parcel to be created as a legal parcel under the Subdivision
Map Act of the State of California,” and “{p]Jromptly after the Commercial Parcel becomes a
separate legal parcel,” deliver to the sellers a grant deed conveying the same to the same sellers.
See Commercial Parcel Agreement, Section 2.1(b).

However, on or about March 14, 2006, the Debtor (along with the other sellers) entered

into an “Intercreditor Agreemens” (the “Intercreditor Agreement”) and a “Subordination and

Standstill Agreement’” (the “Subordination Agreement™) with RM Eagle’s lender, First National.

The Intercreditor Agreement was recorded and became public record on March 14, 2006, Doc.
#2006-0181839, and a copy of the same is attached hereto as Exhibit “3” and is incorporated

herein by reference. The Subordination Agreement was recorded and became public record on

! Namely, Stradella Investments, Inc., Sarbonne Investments, Inc., Spiros Invesiments, Inc., Savona
Investments, Inc., Sandals Investments, Inc., Tortuoso Investments, Inc., and Tavistock Investiments, Inc,
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March 14, 2006, Doc. #2006-0183118, and a copy of the same is attached hereto as Exhihit *4”
and is incorporated herein by reference.
In those agreements, the Debtor acknowledged that First National was making a loan of

$43 million to RM Eagle (the “Second Note™, or the “First National L.oan”), and agreed to

certain terms concerning First National’s rights as a lender vis-a-vis the Debtor’s existing rights
under its own its own $25 million Secured Note issued by RM Eagle in connection with the sale
of the Property by the Stradella Setlers (the “First Note™).2 See Intercreditor Agreement,
Recitals §91-3, at 1; Subordination Agreement, Recitals 13-4, at 1.

More importantly, the said Agreements included acknowledgments that First National’s
Loan to RM Eagle was secured by a Deed of Trust, Assignment of Leases and Rents and Security

Agreement (and Fixture Filings) (the “First National Deed of Trust”) made for the benefit of the

lender, also dated March 14, 2006. See Intercreditor Agreement, Recitals 12, at 1; Subordination
Agreement, Recitals 11, at 1. First National’s Deed of Trust was recorded and made part of the
public record on March 14, 2006, Doc. #2006-0181836, and a copy of the same is attached
hereto as Exhibit “5” and is incorporated herein by reference.

The First National Deed of Trust on its face identified the entire Eagle Property as
collateral, without carving out the Commercial Parcel. See First National’s Deed of Trust,
Recitals 11, at 1, and Exhibit *A” thereto (entitled “Legal Description™).

Furthermore, the First National Deed of Trust expressly provided that the Commercial
Parcel would be reconveyed to RM Fagle, but subject to certain conditions:

“68. Commercial Parcel. Provided no Event of Defauit exisis, upon
Borrower’s [i.e., RM Eagle] written request afier the Commercial Parcel (as
defined in the Purchase and Sale Agreementj becomes a legal parcel
following the recordation of a parcel map or subdivision map creating the

Commercial Parcel as a separate legal parcel . .. Lender [i.e., First National]

2 Recorded and made part of the public record on March 14, 2006, Doc. #2006-0181833.

»SC
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shall execute and deliver a reconveyance of the Commercial Parcel from the
lien of this Security Instrument in a form acceptable to Lender, for no

additional consideration . . ..”

See First National Deed of Trust, §68, at 59 (Emphasis added).

The First National Deed of Trust defined the “Events of Default” to include, among other
things, “failure of Borrower {i.e., RM Eagle] to pay (i} any scheduled payment (whether such
amount is interest, principal, Reserves, or otherwise) owing to Lender [i.e., First National] as and
when the same is due under the Note, this Security Instrument, or any of the other Loan
Documents . ...” See First National Deed of Trust, § 23(a), at 31.

Therefore, on its face, the First National Deed of Trust provided that in order to take back
the Commercial Property, RM Eagle was required to (1) cause the Commercial Parcel to
becomes a legal parcel by way of recordation of a parcel map or subdivision map, and (2) not be
in default on the terms of the First National Loan, or the Deed of Trust.

RM Eagle failed (or refused) to make payments required under the terms of the First
National foan, and on or about March 4, 2009, the successor-in-interest to First National?
foreclosed on the Eagle Property as described in the Deed of Trust — which included the
Commercial Parcel and did not carve out the same. (The Notice of Trustee’s Sale was recorded
and made part of the public record in or about March 2009, and a true and correct copy of the
same is attached hereto as Exhibit “6” and is incorporated herein by reference); see also
Trustee’s Deed Upon Sale and Bill of Sale, dated March 4, 2009 (The Trustee’s Deed was

recorded and made part of the public record on March 11, 2009, Doc. #2009-0115144, and a true

3 The successor-in-interest to First National is Stark RM Eagie LI.C, a Wisconsin Limited Liability
Company {“Stark™). Stark is unrelated to RM Eagle. The Debtor is informed and believes that Stark commenced
litigation against RM Eagle’s principai(s}, in connection with their alleged breach of certain obligations arising out
of the First National Loan.
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and correct copy of the same is attached hereto as Exhibit “7” and is incorporated herein by

reference).

Additionally, RM Eagle also failed to take steps to cause the Commercial Parcel to
become a legal parcel, so that it could be returned to the Debtor. And now that the Eagle
Property has been foreclosed, RM Eagle has lost all rights to the said property.

Finally, the Debtor contends that its original intention was to carve out the Commercial
Parcel from the Eagle Property conveyed to RM Eagle, and to provide for a return of the
Commercial Parcel to the Debtor without any pre-conditions. The Debtor further contends that

the deal documents, as drafted by Sheppard Mullin Richter & Hampton LLP, did not accurately

along with the Commercial Parcel.

The Debtor expects that the Plan will be primarily — if not solely - funded through
proceeds of the Note (the “Note Proceeds™); however, the Debtor has agreed to contact a broker
regarding jointly marketing for sale with creditor Ronald Schwartz any purported interest in the
Commercial Parcel in an effort to provide additional Plan funding. For avoidance of doubt it is
the Debtor’s position that the Debtor has no legal title in the Commercial Property at this time.
Nor does the Plan require the Debtor seek legal title.

This case was commenced by the filing of a voluntary petition under Chapter 11 of the

to collection actions that were undertaken by alleged secured creditor, Ronald Schwartz

(*Schwartz”) in the action entitled state court action entitled Schwartz v. Stradella Investments,

Inc.. Case No. 076492, which is currently pending in the Superior Court of the State of

California for the County of Riverside, Indio Court (the “Schwartz Action”).

B. Description of the Debtor’s Primary Liabilities.

The principal creditors of the Debtor are Viridian Investments, N.V.’s, a Netherlands

Antilles corporation ("Viridian "), and Viridian Investment Services, Ltd., a British Virgin
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Islands corporation ("Viridian 11", and collectively with Viridian 1, "Viridian"), which is
allegedly owed approximately $39 million as of the Petition Date, and Schwartz, who claims to
be owed approximately $1.4 million based on a pre-petition judgment for a finder’s fee
generated from the sale of the Property. Schwartz and Viridian both claim a senior security
interest in the Note. In addition to the two secured creditors, the Debtor scheduled
approximately $180,000 in unsecured claims.

C. The Debtor’s Tax Obligations and Compliance.

The Debtor’s parent company, St. Cloud Company, Inc. (“St, Cloud™), is a duly formed
Delaware corporation which made an election as to be treated as a small business corporation,
commonly referred to as a Subchapter S corporation, under Section 1362(a) of Subchapter S of
the Internal Revenue Code (“IRC”). This Subchapter S election has been in effect for St. Cloud
since at least 2006. Before 2006, the Debtor filed a consolidated Federal income tax return for
itself and its seven wholly owned subsidiaries. For the tax years commencing in 2006, an
election was made under IRC § 1361(b)(3) to treat the Debtor as a ““qualified subchapter S
subsidiary”. In pertinent part, IRC § 1361(b)(3) provides:

“(3) Treatment of certain wholly owned subsidiaries.

(A) In general. Except as provided in regulations prescribed by the
Secretary, for purposes of

this title-—

(i) a corporation which is a qualified subchapter S subsidiary shall not be
treated as a separate corporation, and

(i) all assets, liabilities, and items of income, deduction, and credit of a
qualified subchapter S subsidiary shall be treated as assets, liabilities, and
such items (as the case may be) of the S corporation.

(B) Qualified subchapter S subsidiary. For purposes of this paragraph, the
term "qualified subchapter S subsidiary” means any domestic corporation

which is not an ineligible corporation
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(as defined in paragraph (2)), if—

(i) 100 percent of the stock of such corporation is held by the S corporation,
and

(i) the S corporation elects to treat such corporation as a qualified
subchapter S subsidiary.”

Pursuant to these unambiguous statutory provisions, the Debtor is not treated as a
separate corporation for tax purposes, and all tax attributes of the Debtor are treated as those of
St. Cloud. See, IRC § 1361(b)3)(i) and (ii). Therefore, the Debtor has no obligation to file a
separate federal corporate tax return or pay corporate taxes.

Under California Revenue and Taxation Code Section 23800.5, IRC § 1361(b)(3) applies
to the Debtor at the state level also (i.c., the separate corporate identity of the Debtor ig
disregarded for purposes of California taxation). California law does modify IRC § 1361(b)(3)
in that a tax is charged at the S-Corporation level for income relating to subsidiary - i.e., the
Debtor; however, this does not create a tax liability for the Debtor at the federal or state level]
and the Debtor need not file its own separate tax return.

Moreover, the Debtor’s parent is also not subject to Federal income taxation in
accordance with IRC § 1363(a), which provides that:

“(a) General rule. Except as otherwise provided in this subchapter, an S corporation
shall not be subject to the taxes imposed by this chapter.”

fncome of an S corporation is instead passed through to its sharcholders under IRC §
1366(a), which in pertinent part provides that:

“(a) Determination of sharcholder's tax lability

(1) In general. In determining the tax under this chapter of a shareholder for the
shareholder's taxable year in which the taxable year of the S corporation ends (or for
the final taxable year of a shareholder who dies, or of a trust or estate which
terminates before the end of the corporation's taxable year), there shall be taken into

account the shareholder's pro rata share of the corporation’s--
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(A) items of income (including tax-exempt income}, loss, deduction, or credit the
separate treatment of which could affect the liability for tax of any shareholder, and
(B) nonseparately computed income or loss.
Based on the foregoing, the Debtor submits that it is in compliance all Federal and State
tax faws.
D. Significant Events That Have Occurred During the Debtor’s Chapter 11 Bankruptcy

Case.

I. The Litication Surrounding The Priority Of Liens Against The Note.

Shortly after the commencement of the Debtor’s Chapter 11 Case, the Debtor realized
that it could not proceed with its reorganization without first resolving the lien priority dispute
between Schwartz and Viridian. Thus, the most significant events that occurred during the
Debtor’s Chapter 11 case relate to the adversary proceeding commenced by the Debtor on or

about October 10, 2010 and which is entitled Stradella Investments, Inc. v. Schwartz, et al., Case

No. 8:10-ap-01462-CB (the “Adversary Proceeding™). The Adversary Proceeding was

commenced by the Debtor against Schwartz and Viridian by which it secks, among other things,
declaratory relief as to the relative priority of Viridian and Schwartz’s purported liens held
against the Note. Thereafter, two cross-claims were filed, to wit, one by Schwartz and one by
Northwoods Corporation (“Northwoods™). Thereafter, the Debtor responded as Cross-Defendant
to Northwoods' Cross-Claim for Declaratory Relief. The Debtor was not named in the cross-
claim by Schwartz.

Schwartz claims a lien in the Note based on a judgment lien he obtained against the
Debtor in July, 2009. Viridian contends that it has a perfected senior lien on the Note based on
possession of the Note since the Note was issued in March, 2006. The Note is currently being
held by one of the principais of Viridian in London. Because the Debtor does not have sufficient
assets (o satisfy both Schwartz's claim and Viridian's claim, the resolution of the lien priority

dispute has become paramount in this chapter 11 case.
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Viridian's argument in the Adversary Proceeding has been simple and straight forward:
pursuant to an oral security agreement and physical possession of the Note, it is the senior
secured creditor of the Debtor with respect to the Note. All of the documents related to the RM
Eagle sale transaction, including, but not limited to, the Allocation Agreement and Heads of
Agreement, support this contention. Viridian also contends that it only agreed to release the deed
of trust on the Property in exchange for obtaining a security interest in the proceeds of its
collateral, i.e., the Note. Viridian contends that it would be illogical that Viridian, which only
received a fraction of the cash component of the RM Eagle sale proceeds, would have agreed to
become an unsecured creditor of the Debtor.

Schwartz contends that because the principals of Viridian are the brothers of the principal
of the Debtor, Viridian never loaned money to Debtor, and that Viridian's claim is a sham. The
Debtor has throughout its history been basically a "dirt" company, meaning it owned the land but
had no other sources of income. Schwartz contends, among other things, that the money to
maintain and pay expenses relating to the Property, including real property taxes, came from
Viridian.

The Adversary Proceeding is still at issue. Notwithstanding, all of the parties best efforts
in mediation, the parties to the Adversary Proceeding have not been able to reach a settlement.
On or about October 31, 2012, Schwartz filed a Motion for Summary Judgment (the “Motion™)
in the Adversary Proceeding. The Motion was granted in part and denied in part. Additionally, in
connection with the Motion, the Court found that the Debtor and Viridian are insiders of each
other: however, the Court did not make any finding as to whether Karlin & Peebles LLP was and
insider of the Debtor.

2. (Claims Bar Date

On or about May 22, 2012, the Debtor filed a motion seeking an order setting a deadline

| for creditors to file proofs of claim in this case (the “Bar Date Motion™). The Court entered an

ordcr granting the Bar Date Motion on June 19, 2012 and set a bar date of August i8, 2012 as

the last date to file proofs of claim and interest in this case. On June 20, 2012, the Debtor filed

13
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and served its Notice of Claims Bar Date on all known and potential Claimants and Interest
Holders.

3. Administrative Matters

The Debtor has addressed the various administrative matters attendant to the
commencement of its Chapter 11 bankruptey case, including filing the Debtor's Schedule of
Assets and Liabilities and Statement of Financial Affairs (as amended, the “Schedules™) with
the Court, and 7-Day Package with the Office of the United States Trustee (“OUST™). The
Debtor also attended its initial interview with the OUST, and the meeting of creditors, as
required under 11 U.S.C. § 341(a). The Debtor continues to file its Monthly Operating Reports.

4, Employment and Compensation of Professionals

The Debtor retained Levene, Neale, Bender, Yoo & Brill L.L.P. ("LNBYB”) as its
bankruptey counsel and an application to employ LNBYB was filed on October 14, 2010. The
Court entered an order approving the Debtor’s employment of LNBYB on December 2, 2010.

5. Schwartz’s Objection to the Debtor’s Disclosure Statement

On December 11, 2012, the Debtor filed that certain “Disclosure Statement Describing
Debtor's Plan of Reorganization (Dated December 11, 2012)" [Docket No. 82] (the “Qriginal

Disclosure Statement™). Thereafter, on January 16, 2013, Schwartz filed that certain “Obyection

10 Approval of Disclosure Statement Describing Debtor's Plan of Reorganization (Dated
December 11, 2012)" [Docket No. 90] (the “Objection™). The Objection and the allegations set
forth therein are incorporated herein by reference.

II1. PLAN SUMMARY

Class 1 under the Plan consists of the alleged secured claim of Schwartz whose claim is
based on a judgment obtained against Stradella in July, 2009. Schwartz’s proposed treatment is
set forth in Class | in the Plan under Options A, B, and C.

Class 2 consists of the secured claim of Viridian in the principal amount of

approximately $59 million and is based on a series of secured loans (the "Viridian Loans") over

several years to the Debtor and its subsidiaries for the costs of acquisition and maintenance of

14
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the Property. Viridian's proposed treatment is set forth in Class 2 in the Plan under Options A,
B, and C.

As discussed above, Schwartz and Viridian each contend that their respective lien is
senior in priority to the other. The Debtor initiated the Adversary Proceeding by which it seeks,
among other things, declaratory relief as to the relative priority of purported liens of Viridian
and Schwartz. The Adversary Proceeding is currently pending before the Bankruptey Court.

1V. CLASSIFICATION AND TREATMENT OF CLAIMS AND INTERESTS UNDER

THE PLAN

A. What Creditors and Interest Holders Will Receive Under Plan

As required by the Bankruptcy Code, the Plan (i) classifies claims and interests in
various classes according to their right to priority, (i) states whether each class of claims or
interests is impaired or unimpaired, and provides the treatment each class will receive.
B. Unclassified Claims

Certain types of claims are not placed into voting classes; instead they are unclassified.
Unclassified claims are not considered impaired and they do not vote on the Plan because such
claims are automatically entitled to specific treatment provided in the Bankruptcy Code. As
such, the Debtor has not placed the following claims in a class:

1. Administrative Expenses

Administrative expenses are claims for costs or expenses of administering the Debtor's
Chapter 11 case which are allowed under Section 507(a)(2) of the Bankruptcy Code. The
Bankruptcy Code requires that all administrative claims be paid on the Effective Date of the
Plan uniess a particular claimant agrees to different treatment.

The following chart lists all of the Debtor’s Section 507(a)(2) administrative claims and

the treatment of each respective under the Plan:

Name Amount Owed Treatment
Office of the UJ.S. Trustee $0 Fees are paid in the
Fees ordinary course, but to

U
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the extent that any such
claims remain unpaid as
of the Effective Date,
Viridian has agreed that
the administrative claims
shall be paid from the
first collections of Note
Proceeds to which it
would be entitied to on
account of the Viridian
Claim under the Plan.

Levene, Neale, Bender,
Yoo & Brili L.L.P.,
bankruptcy counsel to the
Debtor

$250,000.00 (est.), which
would be in addition to
any post-petition fees
and expenses paid to

Paid in full after the
entry of an order
allowing such fees and
expenses and when funds

are availabie from Note
Proceeds. Viridian has
agreed that the
administrative claims
shall be paid from the
first collections of Note
Proceeds to which it
would be entitled to on
account of the Viridian

Claim under the Plan.
Paid in the manner

' described above

LNBYB by the Debtor

Court Approval Required:

The Court must approve each of the professional’s fees and expenses listed in the above
chart before any particular professional fee or expense may be paid. For all professional fees
and expenses, except fees owing to the Clerk of the Bankruptcy Court or the OUST, the
professional in question must file and serve a properly noticed fee application and the Court
must rule on the application. Only the amount of fees and expenses allowed by the Court will be
required to be paid under the Plan. The administrative claim amounts set forth above simply
represent the Debtor’s best estimate as to the amount of aliowed administrative claims in this

case. The actual administrative claims may be higher or fower. Much of whether the
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administrative claims described above for professionals are the actual amounts vill be
dependent upon whether the Debtor is required to engage in any substantial litigation regarding
the confirmation of the Plan and/or claim objections. To the extent the Debtor is required to
engage in any such substantial litigation, the Debtor’s professionals are likely to incur
professional fees and expenses in excess (and possibly substantially in excess) of the figures set
forth above. It is expected that administrative professionals and the Debtor will need to
negotiate an agreement whereby professional claims are paid over time.

Any creditors, other than professionals, wishing to file a request for allowance of
administrative expense must file such request no later than ninety (90) days after the Effective
Date. By voting to accept the Plan, creditors are not acknowledging the validity of, or
consenting to the amount of, any administrative claims, and no party is waiving any of its rights
to object to the allowance of any administrative claims. Similarly, professionals who have been
employed in this case shall not be deemed to agree that the figures contained herein represent
any ceiling on the amount of fees and expenses that such professionals have incurred or for
which they are entitled to seek payment pursuant to Court order. Such fees and expenses are Just
estimates provided at the time of the preparation of the Disclosure Statement.

2. Priority Tax Claims

Priority Tax Claims include certain unsecured income, employment and other taxes described
by Section 507(a)(8) of the Bankruptcy Code. Each holder of an Allowed Priority Tax Claim
against the Debtor’s estate shall receive, on the Effective Date, in full satisfaction, release and
discharge of such Allowed Priority Tax Claim, at the election of the Debtor, either (i) Cash
payment in the amount of the holder’s Allowed Priority Tax Claim; (i) deferred Cash payments
over a period not to exceed five (5) years, from the Petition Date, equal to the Allowed amount

of such claim; (iii) in a manner not less favorable than the most favored unsecured claim
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provided for by the Plan; or (iv) such other terms as may be agreed upon by such holder and the
Debtor. The rate of interest to be paid on Priority Tax Claims paid out over a period not to
exceed five (5) years from the Petition Date shall be equal to the underpayment rate specified in
26 U.S.C. § 6621(a)(2) (determined without regard to 26 U.S. C. § 6621(c)) as of the Effective
Date or such other rate as required by 11 U.S.C. § 511(a) if ordered by the Court.

Upon any payment default (after a 30-day cure period), the respective taxing authorities’
administrative collection powers and rights shall be reinstated as they existed prior to the
Petition Date. The treatment prescribed below is subject to any tax authorities’ objection under
11 U.S.C. § 511(a), and the Reorganized Debtor reserves the right to challenge all aspects of
such claims.

Following are the Priority Tax Claims that are either contained in the Debtor’s

Schedules or have been asserted by taxing authorities in proof of claim filed in this case:

DESCRIPTION TREATMENT

Priority claim of: Paid in full, with interest thereon at the rate

Franchise Tax Board specified in 26 U.S.C. § 6621(a)(2), from the first
collections from Note Proceeds to which Viridian

Amount of Claim = would be entitled to on account of the Viridian

$829.28 Claim under the Pian, but no lfater than five (5)
vears after the Petition Date

The Debtor reserves the right to file objections with the Bankruptcy Court to any of the
foregoing tax claims that the Debtor disputes.
C. Classified Claims and Interests
1. Classes of Secured Claims

Secured claims are claims secured by liens on property of the estate. The Debtor
reserves the right to dispute all claims in this Plan, including but not limited to the secured
claims listed below. The following charts set forth the description and treatment of the Debtor’s
secured claims:
/i

i
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CLASS # DESCRIPTION IMPAIRED TREATMENT
(Y/N)
1 The secured claim of Y; allowed Option A:
Ronald Schwartz claim in this
class is If Schwartz prevails in the
Filed claim amount is entitled to Adversary Proceeding and its

$1.491,116.58.

Basis of Debt:
Judgment.

Collateral Description:
Substantially all
personal and real
property, if any, owned
by the Debtor

Priority of Security
Interest:
TBD

vote on Plan,

lien is deemed to be senior to
Viridian or if Schwartz votes
"no"” on the Plan:

(1) Schwartz shall receive all
Note Proceeds until the
Schwartz Claim is paid in full.
The Note Proceeds shall be paid
to Schwartz within five business
days of receipt by the Debtor;

(2) the Schwartz claim shall
accrue interest at the applicable
judgment rate from and after the
Petition Date until the paid in
full;

(3) If the Schwartz Claim is not
paid in full within five years of
the Effective Date, then
Schwartz shall be able to take
such action as available to
enforce the Schwartz Claim
under applicable nonbankruptcy
law,

Option B:

If Schwartz and Viridian both
vote for the Plan:

(1) Schwartz and Viridian shall
be both deemed secured
creditors and their liens will be
pari passu with each other;

(2) Schwartz will receive 40% of
Note Proceeds until paid in full.
For example, if Stark Investment

19
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(the current holder of the Note)
pays $421,000 in quarterly
interest payments beginning on
September 30, 2013, $168,400
will be paid to Schwartz and
$252,600 will be paid to
Viridian; and

(3) Schwartz will waive any
interest accruing after the
Petition Date under 11 U.S.C. §
506

Option C:

If Viridian prevails in the
Adversary Proceeding and its
lien is deemed to be senior to
Schwartz:

(1) Schwartz will only be
entitled to Note Proceeds after
Viridian is paid in full, unless
otherwise agreed in writing with
Viridian. Any such agreement
shalf not need Court approval
and shall not constitute a
modification of the Plan;

(2) the Schwartz Claim shall be
deemed not to have accrued
interest after the Petition Date.

Under All Options:

The Debtor can, in its sole
discretion, at any time pay the
Schwartz Claim in full from a
source other than the Note
Proceeds, including any monies
borrowed from a third party or
from the proceeds of the sale of
the Debtor’s interest in the
Commercial Parcel, if any.

20
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Collatera] Description:

Note

Prioritv of Security
Interest:

TBD

Total claim amount;
Approximately $62.8
million,

CLASS # DESCRIPTION IMPAIRED TREATMENT
(Y/N)
2 Secured claim of: Y; allowed Option A:

Viridian claim in this
class is If Schwartz prevails in the

Basis of Debt: entitled to Adversary Proceeding and its

Multiple loans vote on lien is deemed to be senior to
the Plan. Viridian or Schwartz votes "no"

on the Plan:

Viridian shall receive all Note
Proceeds after the Schwartz
Claim is paid in full. The Note
Proceeds shall be paid to
Viridian within five business
days of receipt by the Debtor.
Viridian wiil not be entitled to
interest on the Viridian Claim.

Option B:

If Viridian and Schwartz both
vote for the Plan:

(1) Schwartz and Viridian shall
be both deemed secured
creditors and their liens will be
pari passu with cach other;

(2) Viridian will receive 60% of
Note Procecds until paid in full.
For example, if Stark Investment
pays $421.000 in quarterly
interest payments beginning on
September 30, 2013, §168,400
will be paid to Schwartz and
$252,600 will be paid to
Viridian;

(3) Viridian will waive any
interest accruing after the
Petition Date under 11 U.S.C. §
506
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Option C:

If Viridian prevails in the
Adversary Proceeding and its
lien is deemed to be senior to
Schwartz:

(1) Viridian shall be entitled to
Note Proceeds until the Viridian
Claim is paid in full, unless
otherwise agreed in writing with
Schwartz. Any such agreement
shall not need Court approval
and shali not constitute a
modification of the Plan;

(2) the Viridian Claim shall be
deemed not to have accrued
interest after the Petition Date,

Payment by Viridian of
administrative and priority tax
claims:

Viridian has agreed that the
administrative claims and
priority tax claims shall be paid
from the first collections from
Note Proceeds to which it would
be entitled on account of the
Viridian Claim under the Plan.
The payment of the
administrative and tax priority
claims shall not increase the
amount of the Viridian Claim.

/1t

i
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2. Classes of Priority Unsecured Claims

Certain priority claims that are referred to in Sections 507(a)(3), (4), (3), (6), and (7} of the
Bankruptey Code are required to be placed in classes. These types of claims are entiiled to
priority treatment as follows: the Bankruptcy Code requires that each holder of such a claim
receive cash on the Effective Date equal to the allowed amount of such claim. However, a class
of unsecured priority elaim holders may vote to accept deferred cash payments of a value, as of
the Effective Date, equal to the allowed amount of such claim. The Debtor is not aware of the

existence of any claims under Sections 507(a)(3), (4), (5), (6), and (7) of the Bankruptcy Code.

3. Classes of General Unsecured Claims

General unsecured claims are unsecured claims not entitled to priority under Bankruptcy
Code Section 507(a). The following chart describes the Plan’s treatment of the classes

containing all of the Debtor's non-priority general unsecured claims

Uy

CLASS # DESCRIPTION IMPAIRED TREATMENT
(Y/N)
3 All general unsecured Y; allowed Holders of Class 3 shall be paid
claims claims from any amounts remaining
in this from the proceeds of the Note
after Classes 1 and 2 are paid;
cEa§s arc however, in the event, Cigss 3
entitled will voie in favor of the Plan,
to vote Viridian has agreed to pay any
on the Plan. allowed claims of non-insider

unsecured creditors from the
first collections from the Note
Proceeds to which it would be
entitled to on account of the
Viridian Claim under the Plan.
The payment of the non-insider
unsecured claim shall not
increase the amount of the
Viridian Claim.

4, Class of Interest Holders

Interest holders are the parties who hold an ownership interest (i.e., equity interest) in

c



Case 8:10-bk-23193-CB  Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 De
Main Document  Page 27 of 224

the Debtor. The following chart identifies the Plan’s treatment of the class of interest holders:

CLASS # DESCRIPTION IMPAIRED TREATMENT
(Y/N)

4 All equity holders, N; allowed Class 4 equity interests in the
including holders of claim in this Debtor will be retained in the
common stock, class 18 same manner as of the Petition
preferred stock, stock unimpaired Date.
options, warrants, etc. and is not

entitled to vote
' as presumed to

accept

the Plan.

SC

available cash. Viridian has agreed that the administrative claims and priority tax claims due

D. Means of Effectuating the Plan and Implementation of the Plan

1. Funding for the Plan

The treatment of all claim holders will occur in the manner described above. All cash

distributions to be made on or near the Effective Date will be funded from the Debtor’s

under the Plan shall be paid from the first collections of Note Proceeds that would otherwise
have been paid to Viridian on account of the Viridian Claim.

Schwartz has contended that the Debtor has an interest in the above-described
Commercial Parcel. Therefore, in order to ensure that any interest is disposed of for the benefit
of creditors of this estate, the Debtor and Schwartz will jointly employ a broker to market the

Debtor’s interest in the Commercial Parcel. The broker will be obligated to conduct a sales

process in a commercially reasonable manner for a period of one year, beginning on the

Effective Date of the Plan (the “Sales Period”). The Bankruptcy Court will maintain jurisdiction
over the sales process, and the sale of the Commercial Parcel is subject to Bankruptcy Court
approval and a reasonableness standard. If a disagreement arises between the Debtor and
Schwartz concerning either the marketing and sales process or the actual terms of the sale of the
interest in the Commercial Parcel, such disagreement shall be resolved by the Bankruptcy Court.

If, by the end of the Period, either (1) the Debtor’s interest in the Commercial Parcel is not sold
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or (2) the Debtor pays Schwartz in full from another source, then the Debtor’s interest in the
Commercial Parcel shall revert back to the Debtor to be administered in the Debtor’s sold
discretion.

The Debtor expects that the Plan will be primarily ~ if not solely - funded through the
Note Proceeds; however, as stated above, the Debtor has agreed to jointly market for sale with
Schwartz any purported interest in the Commercial Parcel in an effort to provide additional Plan
funding.

2. Composition of the Reorganized Debtor

Holders of Class 4 equity interests in the Debtor will own all of the equity interests in
the Reorganized Debtor in the manner described above.

3, Post-Confirmation Management

The management of the Reorganized Debtor will be identical to the current management
of the Debtor.

4. Disbursing Agent

The Reorganized Debtor will serve as the disbursing agent for purposes of making all
distributions required to be made under the Plan. The Reorganized Debtor will not charge any
disbursing agent fee for making such distributions.

3. Obiections to Claims

The Debtor or the Reorganized Debtor, as the case may be, will file objections to all
claims which are inconsistent with the Debtor's books and records or which lack legal and/or
factual basis, unless the Debtor deems the inconsistency or amount at issue to be insignificant or
too small to warrant litigation. As provided by Section 502(c) of the Bankruptcy Code, the
Court may estimate any contingent or unliquidated disputed claim for purposes of confirmation
of the Plan. The Reorganized Debtor will have the authority to file any objections to claims

following Plan confirmation (or to continuc with the prosecution of any claims objections

commenced by the Debtor prior to Plan confirmation), and the Court shall retain jurisdiction

over the Reorganized Debtor and this case to resolve such claim objections following Plan

25
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confirmation. Nothing contained in the Plan shall constitute a waiver or release by the Debtor or
the Reorganized Debtor of any rights of setoff or recoupment, or of any defense, the Debtor or
the Reorganized may have with respect to any claim.

6. Avoidance Actlions

The Debtor is not aware of any payments made during the ninety-day preference period
for non-insiders or the one-year period for insiders that would be clearly avoidable as preference
payments, as the Debtor believes that all such payments would be subject to some form of
ordinary course, contemporaneous exchange or new value defense. The Debtor is also not
aware of any fraudulent conveyances that have occurred and that could have been avoided. All
claims, causes of action and avoidance actions of the Debtor and its estate are preserved by the
Plan, and the Reorganized Debtor shail have full power and authority to settle, adjust, retain,
enforce or abandon any claim, cause of action or avoidance actions as the representative of the
Debtor's estate under Section 1123(b) of the Bankruptcy Code or otherwise, regardless of
whether such claims, causes of action or avoidance actions were commenced prior or
subsequent to the Plan Effective Date.

7. Employment of Officers. Employees and Professionals

On and after the Effective Date, the Reorganized Debtor shall have the right to employ
and compensate such officers, employees, professionals, agents and representatives as the
Reorganized Debtor determines is necessary or appropriate to implement all of the provisions of
the Plan and to enable the Debtor to operate its business without the need for any turther order
of the Court.

8. Distributions to Be Made Pursuant to the Plan

Distributions to be made to holders of Allowed claims pursuant to the Plan may be
delivered by regular mail, postage prepaid, to the address shown in the Debtor’s Schedules, as
they may from time to time be amended in accordance with Federal Bankruptey Rules 1007 and
1009, or, if a different address is stated in a proof of claim duly filed with the Bankruptcy Court,

to such address. Checks issued to pay allowed claims shall be null and void if not negotiated
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within sixty (60) days after the date of issuance thereof (the “Non-Negotiated Checks™) and the

amounts of such null and void checks shall be redistributed among all other unsecured creditors.
The holder of a claim with respect to which a Non-Negotiated Check was issued shall forfeit all
such holder’s right to further distributions under the Plan.

If there remain any disputed claims in any creditor Class on the date of a distribution
under the Plan, a sum will be withheld from distribution to the holders of allowed claims of that
Class in an amount that would have been distributed on account of the disputed claim as if all
such disputed Class claims were allowed in the amounts asserted. Once a disputed claim is
resolved, the holder of the formerly disputed claim will receive the distribution that the claim
holder is entitled to receive, and any excess sums available will be distributed to the other
holders ot allowed claims in that Class.

9. Post-confirmation Reporting

The Reorganized Debtor shall file quarterly reports with the Court setting forth a

detailed analysis of income, expenses and cash flow to, among other things, inform the Court

and all parties in interest with respect to the performance of the Reorganized Debtor after the

Effective Date.

10. Exculpations and Releases

To the maximum extent permitted by law, neither the Debtor, the Reorganized Debtor,
nor any of their employees, officers, directors, shareholders, agents, members, representatives,
or professionals employed or retained by any of them, shall have or incur liability to any person
or entity for any act taken or omission made in good faith in connection with or related to the
formulation and implementation of the Plan, or a contract, instrument, release, or other
agreement or document created in connection therewith, the solicitation of acceptances for or
confirmation of the Plan, or the consumumation and implementation of the Plan and the
transactions contemplated therein.

11. Injunctions

The Plan Confirmation Order shall enjoin the prosecution, whether directly, derivatively
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or otherwise, of any claim, obligation, suit, judgment, damage, demand, debt, right, cause of
action, liability or interest released, discharged or terminated pursuant to the Plan. Except as
provided in the Plan or the Plan Confirmation Order, as of the Effective Date, ail entities that
have held, currently hold or may hold a claim or other debt or liability that is discharged or an
interest or other right of an equity security holder that is extinguished pursuant to the terms of
the Plan are permanently enjoined from taking any of the following actions against the Debtor,
the Reorganized Debtor, or their property on account of any such discharged claims, debts or
liabilities or extinguished interests or rights: (i) commencing or continuing, in any manner or in
any place, any action or other proceeding; (ii) enforcing, attaching, collecting or recovering in
any manner any judgment, award, decree or order; (iii) creating, perfecting or enforcing any lien
or encumbrance; (iv) asserting a setoff, right of subrogation or recoupment of any kind against
any debt, liability or obligation due to the Debtor; and (v} commencing or continuing any action
in any manner, in any place, that does not comply with or is inconsistent with the provisions of
the Plan. By accepting distribution pursuant to the Plan, each holder of an allowed claim
receiving distributions pursuant to the Plan shall be deemed to have specifically consented 1o
the injunctions set forth in this Section.

12. Executory Contracts and Unexpired Leases

The Debtor is not aware of, and is not a party to, any executory contracts or unexpired
leases.

13. Changes in Rates Subject to Regulatory Commission Approval

The Debtor is not subject to governmental regulatory commission approval of its rates.

i4, Retention of Jurisdiction

After confirmation of the Plan and occurrence of the Effective Date, in addition to
jurisdiction which exists in any other court, the Court will retain such jurisdiction as is legally

permissible including for the following purposes:

1. To resolve any and all disputes regarding the operation and interpretation

of the Plan and the Plan Confirmation Order;
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it To resolve any and all disputes regarding the operation and interpretation
of the Plan;

iii. To determine the allowability, classification, or priority of claims and
interests upon objection by the Debtor, the Reorganized Debtor, or by other parties in interest
with standing to bring such objection or proceeding and to consider any objection to claim or
interest whether such objection is filed before or after the Effective Date;

v, To determine the extent, validity and priority of any lien asserted against
property of the Debtor or property of the Debtor's estate;

V. To construe and take any action to enforce the Plan, the Plan
Confirmation Order, and any other order of the Court, issue such orders as may be necessary for
the implementation, execution, performance, and consummation of the Plan and the Plan
Confirmation Order, and all matters referred to in the Plan and the Plan Confirmation Order,
and to determine all matters that may be pending before the Court in this case on or before the
Effective Date with respect to any person or entity related thereto;

Vi. To determine (to the extent necessary) any and all applications for
allowance of compensation and reimbursement of expenses of professionals for the period on or
before the Plan Effective Date;

vii.  To determine any request for payment of administrative expenses;

viii. To determine motions for the rejection, assumption, or assignment of
executory contracts or unexpired leases filed before the Plan Effective Date and the allowance
of any claims resulting therefrom;

iX. To determine all applications, motions, adversary proceedings, contested

matters, and any other litigated matters instituted during the pendency of this case whether

before, on, or after the Plan Effective Date including avoidance causes of action, and the
Reorganized Debtor shall have the right to commence any avoidance causes of action after the
Plan Effective Date and to continue with the prosecution of any avoidance causes of action

commenced by the Debtor prior to the Plan Effective Date;
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X. To determine such other matters and for such other purposes as may be
provided in the Plan Confirmation Order;

X1. To modify the Plan under Section 1127 of the Bankruptcy Code in order
to remedy any apparent defect or omission in the Plan or to reconcile any inconsistency in the
Plan so as to carry out its intent and purpose;

xii.  Except as otherwise provided in the Plan or the Plan Confirmation Order,
to issue injunctions, to take such other actions or make such other orders as may be necessary or
appropriate to restrain interference with the Plan or the Plan Confirmation Order, or the
execution or implementation by any person or entity of the Plan or the Plan Confirmation
Order;

xiii. To issue such orders in aid of consummation of the Plan or the Plan
Confirmation Order, notwithstanding any otherwise applicable nonbankruptcy law, with respect
to any person or entity, to the fullest extent authorized by the Bankruptcy Code or Bankruptcy
Rules; and

xiv.  To enter a final decree closing this Chapter 11 case.

V. TAX CONSEQUENCES OF THE PLAN

CREDITORS AND INTEREST HOLDERS CONCERNED WITH HOW THE PLAN
MAY AFFECT THEIR TAX LIABILITY SHOULD CONSULT WITH THEIR OWN
ACCOUNTANTS. ATTORNEYS, AND/OR ADVISORS. The following disclosure of

possible tax consequences is intended solely for the purpose of alerting readers about possible |

tax issues the Plan may present to the Debtor. The Debtor CANNOT and DOES NOT represent

' that the tax consequences contained below are the only tax consequences of the Plan because

the Tax Code embodies many complicated rules which make it difficult to state completely and
accurately all of the tax implications of any action. In general, the Debtor does not expect to
incur any substantial tax liability as a result of the implementation of the Plan with the
exception of tax liability related to capital gains from the sale of real property to the extent that

the sale of real property is necessary under the Plan.
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VI. CONFIRMATION REQUIREMENTS AND PROCEDURES

PERSONS QR ENTITIES CONCERNED WITH CONFIRMATION OF THE PLAN
SHOULD CONSULT WITH THEIR OWN ATTORNEYS BECAUSE THE LAW ON
CONFIRMING A PLAN OF REORGANIZATION IS VERY COMPLEX. The following
discussion is intended solely for the purpose of alerting readers about basic confirmation issues,
which they may wish to consider, as well as certain deadlines for filing claims. The Debtor
CANNOT and DOES NOT represent that the discussion contained below is a complete
summary of the law on this topic.

Many requirements must be met before the Court can confirm a plan. Some of the
requirements include that the plan must be proposed in good faith, acceptance of the plan,
whether the plan pays creditors at least as much as creditors would receive in a Chapter 7
liquidation, and whether the plan is feasible. These requirements are not the only requirements
for confirmation.

A. Who May Vote or Object

Any party in interest may object to the confirmation of the Plan, but, as explained below,

not everyone is entitled to vote to accept or reject the Plan.

B. Who May Vote to Accept/Reject the Plan

A creditor or interest holder has a right to vote for or against the Plan if that creditor or
interest holder has a claim or interest which is both (1) allowed or allowed for voting purposes
and (2) classified in an impaired class.

C. What Is an Allowed Claim/Interest

As noted above, a creditor or interest holder must first have an allowed claim or interest

to have the right to vote. Generally, any proof of claim or interest will be allowed, uniess a
party in interest files an objection to the claim or interest. When an objection to a claim or

interest is filed, the creditor or interest holder holding the claim or interest cannot vote unless
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the Court, after notice and hearing, either overrules the objection or allows the claim or interest
for voting purposes.

THE BAR DATE FOR FILING A PROOF OF CLAIM IN THIS CASE ON
ACCOUNT OF PRE-PETITION CLAIMS WAS AUGUST 18, 2012. A creditor or interest

holder may have an allowed claim or interest even if a proof of claim or interest was not timely
filed. A claim is deemed allowed if (1) it is scheduled on the Debtor's schedules and such claim
is not scheduled as disputed, contingent, or unliquidated, and (2) no party in interest has
objected to the claim. An interest is deemed allowed if it is scheduled and no party in interest
has objected to the interest.

A detailed claims chart is attached hercto as Exhibit 2 (the “Claims Chart™). The Claims
Chart identifies all claims which were scheduled by the Debtor, including the amounts and
priorities of the claims and whether the Debtor contends that the claims are disputed, contingent
or unliquidated. The Claims Chart also identifies all proofs of claim which were filed by
creditors asserting claims against the Debtor, including the amounts and priorities of the claims
asserted. Finally, the Claims Chart indicates whether the Debtor has disputed or presently
disputes any portion of the claims. The Debtor reserves the right to update and modify the
claims chart at any time and to file objections to claims even if the Claims Chart does not
identify any dispute relating to a particular claim.

D. What Is an Impaired Claim/Interest.

As noted above, an aliowed claim or interest has the right to vote only if it is in a class
that is impaired under the Plan. A class is impaired if the Plan alters the legal, equitable, or
contractual rights of the members of that class. For example, a class comprised of peneral
unsecured claims is impaired if the Plan fails to pay the members of that class 100% cf what
they are owed.

In this case, the Debtor believes that members of classes 1, 2, and 3 are impaired.
Members of classes 1, 2, and 3 are entitled to vote to accept or reject the Plan. Parties that

dispute the Debtor’s characterization of their claim or interest as being impaired or unimpaired
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may file an objection to the Plan contending that the Debtor has incorrectly characterized the
class,
E. Who Is Not Entitled to Vote.

The following four types of claims are not entitled to vote: (1) claims that have been
disallowed: (2) claims in unimpaired classes; (3) claims entitled to priority pursuant to Sections
507(a)(2). (a)(3), and (a)(8) of the Bankruptcy Code; and (4) claims in classes that do not
receive or retain any value under the Plan, Claims in unimpaired classes are not entitled to vote
because such classes are deemed to have accepted the Plan. Claims entitled to priority pursuant
to Bankruptcy Code Sections 507(a)(2), (a)(3), and (a)(8) are not entitled to vote because such
claims are not placed in classes and they are required to receive certain treatment specified by
the Bankruptcy Code. Claims in classes that do not receive or retain any value under the Plan
do not vote because such classes are deemed to have rejected the Plan. EVEN IF YOUR
CLAIM IS OF THE TYPE DESCRIBED ABOVE, YOU MAY STILL HAVE A RIGHT TO
OBJECT TO THE CONFIRMATION OF THE PLAN.

F. Who Can Vote in More Than One Class.

A creditor whose claim has been allowed in part as a secured claim and in part as an
unsecured claim is entitled to accept or reject the Plan in both capacities by casting one ballot
for the secured part of the claim and another ballot for the unsecured claim.

G. Votcs Necessary to Confirm the Plan.

If impaired classes exist, the Court cannot confirm the Plan unless (1) at lcast one
impaired class has accepted the Plan without counting the votes of any insiders within that class,
and (2) all impaired classes have voted to accept the Plan, unless the Plan is ecligible to be
confirmed by "cramdown" on non-accepting classes, as discussed below.

H. Votes Necessary for a Class to Accept the Plan.

A class of claims is considered to have accepted the Plan when more than one-half (1/2)

in number and at least two-thirds (2/3) in dollar amount of the claims which actually voted on

the plan, voted in favor of the plan. A class of interests is considered to have "accepted” a plan
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when at least two-thirds (2/3) in amount of the interest-holders of such class which actually
voted on the plan, voted to accept the plan.
I. Treatment of Non-Accepting Classes.

As noted above, even if all impaired classes do not accept the Plan, the Court may
nonetheless confirm the Plan if the non-accepting classes are treated in the manner required by
the Bankruptcy Code. The process by which non-accepting classes are forced to be bound by
the terms of a plan is commonly referred to as “cramdown.” The Bankruptcy Code allows the |
Plan to be “crammed down” on non-accepting classes of claims or interests if it meets all
consensual requirements except the voling requirements of 1129(a)(8) and if the Plan does not
“discriminate unfairly” and is “fair and equitable” toward each impaired class that has not voted
to accept the Plan as referred to in 11 U.S.C. § 1129(b) and applicable case law. In order for a
plan to be fair and equitable “the holder of any claim or interest that is junior to the claims of
[an unsecured creditor] class will not receive or retain under the plan on account of such junior
claim or interest any property.” In other words, if a debtor’s equity holders are to retain their
interests in the debtor, then unsecured creditors must receive property of a value, as of the
effective date of the plan, equal to the allowed amount of each creditor’s claim. This rule is also
known as the “absolute priority rule.”

J. Request for Confirmation Despite Nonacceptance by Impaired Class(es).

The Debtor will ask the Court to confirm the Plan by cramdown on any and all impaired
classes that do not vote to accept the Plan. The Debtor believes, but it will be up to the Court to
determine, that the Plan satisfies the “fair and equitable” standard and does not “discriminate
unfairly” against any creditors. As part of the foregoing, the Debtor believes, but again it will be
up to the Court to determine, that the Plan satisfies the requirement for “absolute priority” as the
Plan provides for payment of unsecured creditors holding allowed claims from any remaining
proceeds of the Note after Classes | and 2 are paid. In any event, with the possible exception of
Class 1, the Debtor anticipates that all Classes of creditors will vote in favor of the Plan.

i/
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K. Liquidation Analysis.

Another confirmation requirement is the "Best Interest Test", which requires a
liquidation analysis. Under the Best Interest Test, if a claimant or interest holder is in an
impaired class and that claimant or interest holder does not vote to accept the Plan, then that
claimant or interest holder must receive or retain under the Plan property of a value not less than
the amount that such holder would receive or retain if the Debtor were liquidated under Chapter
7 of the Bankruptcy Code.

In a Chapter 7 case, the debtor's assets are usually sold by a Chapter 7 trustee. Secured
creditors are paid first from the sales proceeds of properties on which the secured creditor has a
lien. Administrative claims are paid next. Next, unsecured creditors are paid from any
remaining sales proceeds, according to their rights to priority. Unsecured creditors with the
same priority share in proportion to the amount of their allowed claim in relationship to the
amount of total allowed unsecured claims. Finally, interest holders receive the balance that
remains after all creditors are paid, if any.

For the Court to be able to confirm the Plan, the Court must find that all creditors and
interest holders who do not accept the Plan will receive at Jeast as much under the Plan as such
holders would receive under a Chapter 7 liquidation of the Debtor. The Debtor maintains that
this requirement is clearly met.

The Debtor submits that the Debtor satisfies the “best interest of creditors test” with
respect to all Classes of claims and interests. Under the Plan, the Debtor anticipates that the
Note will be paid in full in the amount of $25 million plus interest. In contrast, if the Debtor

were forced to liquidate the Note at this time, it is likely that the liquidation would yield

| significantly less than $20 million due to the fact that the Debtor estimates that the Property -

the sole collateral for the Note - is worth only approximately $20 million at this time. In sum,
under the Plan the Debtor’s creditors will receive at least as much as if the Debtor were forced
to liquidate the Note.

il
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L. Feasibility.

Another requirement for confirmation involves the feasibility of the Plan, which means
that confirmation of the Plan is not likely to be followed by the liquidation, or the need for
further financial reorganization, of the Reorganized Debtor.

There are at least two important aspects of a feasibility analysis. The first aspect
considers whether the Debtor will have enough cash on hand on the Plan Effective Date to pay
all the claims and expenses which are entitled to be paid on such date. The Plan does not
provide for any claims and expenses to be paid on the Plan Effective Date; therefore, there will
clearly be enough cash on hand on the Plan Effective Date.

The second aspect considers whether the Reorganized Debtor will have enough cash over
the life of the Plan to make the required Plan payments. As discussed herein, it is expected that
starting on September 30, 2013, there could be approximately $421,000 in quarterly interest
payments generated by the Note. Alternatively, if the current owner of the Property defaults by
failing to pay interest payments, the Debtor will be in a position to foreclose on the Note and theg
related deed of trust and reacquire the Property. Thus, the Reorganized Debtor has the ability to
make all of the Plan payments which are required to be made over time.

Schwartz has contended that the Debtor has an interest in the above-described
Commercial Parcel. For avoidance of doubt it is the Debtor’s position that the Debtor has no
legal title in the Commercial Property at this time. Nor does the Plan require the Debtor seeld
legal title. However, in order to ensure that any interest that can be disposed of for the benefit of
creditors of this estate is disposed of, the Debtor and Schwartz will jointly contact a broker from|
a reputable major brokerage firm to explore whether the Debtor can market its interest in thej
Commercial Parcel for a period beginning on the Effective Date of the Plan for a period of one
year (the “Sales Period”). To the extent that a broker determines that the interest is marketable
then such broker will be obligated to conduct a sales process in a commercially reasonable
manner during the Sales Period. The Bankruptcy Court will maintain jurisdiction over the sales

process, and the sale of the Commercial Parcel is subject to Bankruptcy Court approval and a
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] || reasonableness standard. If a disagreement arises between the Debtor and Schwartz concerning

3]

either the marketing and sales process or the actual terms of the sale of the interest in thg
3 || Commercial Parcel, such disagreement shall be resolved by the Bankruptey Court. If, by the end
4 || of the Period, either (1) the Debtor’s interest in the Commercial Parcel is not sold or (2) the

5 || Debtor pays Schwartz in full from another source, then the Debtor’s interest in the Commercial

6 || Parcel shall revert back to the Debtor to be administered in the Debtor’s sole discretion.

7 Given the foregoing, this second aspect of Plan feasibility is also clearly satisfied.

8 VIL. RISK FACTORS REGARDING THE PLAN

9 As indicated above, there is no risk regarding the Debtor’s ability to satisfy its Effective

10 || Date requirements because the Plan does not provide for any claims and expenses to be paid on
11 | the Plan Effective Date,

12 The second aspect of risk considers whether the Reorganized Debtor will have enough
13 || cash over the life of the Plan to make the required Plan payments. As indicated above, the
14 || Debtor submits that it will have enough cash over the life of the Plan to make plan payments
15 || due to either the quarterly interest payments received pursuant to the Note or due to foreclosing
16 || on the Note and taking possession of the Property.

17 VIll. EFFECT OF CONFIRMATION OF THE PLAN

18 | A. Discharge.

19 The Debtor will receive a discharge under the Plan pursuant to and in accordance with
20 | the provisions of Section 1141 of the Bankruptcy Code because there has not been a liquidation
21 |lof all or substantially all of the property of the Debtor's estate and because the Reorganized
22 || Debtor will be continuing with the Debtor's current business operations.

23 || B. Modification of the Plan.

24 The Debtor may modify the Plan at any time before confirmation. However, the Court
25 || may require a new disclosure statement and/or re-voting on the Plan if the Debtor modifies the
26 || Plan before confirmation. The Debtor may also seek to modify the Plan at any time after
27
28
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confirmation of the Plan so long as (1) the Plan has not been substantially consummated and (2)
the Court authorizes the proposed modifications after notice and a hearing.
C. Post-Confirmation Status Reports.

Until a final decree closing the Debtor's Chapter 11 case is entered, the Reorganized
Debtor may file status reports as may be required or ordered explaining what progress has becn
made toward consummation of the confirmed Plan.

D. Post-Confirmation Conversion/Dismissal.

A creditor or any other party in interest may bring a motion to convert or dismiss the
case under Section 1112(b) of the Bankruptcy Code after the Plan is confirmed if there is a
default in performing the Plan. If the Court orders the Debtor’s Chapter 11 case converted to
Chapter 7 after the Plan is confirmed, then all property that had been property of the Chapter 11
estate, and that has not been disbursed pursuant to the Plan, will revest in the Chapter 7 estate,
and the automatic stay will be reimposed upon the revested property, but only to the extent that
relief from stay was not previously authorized by the Court during this case. The Plan
Confirmation Order may also be revoked under very limited circumstances. The Court may
revoke the Plan Confirmation Order if it was procured by fraud and if a party in interest brings
an adversary proceeding to revoke confirmation within 180 days after the entry of the Plan
Confirmation Order.

E. Final Decree.

Once this estate has been fully administered as referred to in Bankruptey Rule 3022, the
Reorganized Debtor will file a motion with the Court to obtain a final decree to close the
Debtor’s Chapter 11 case. The Reorganized Debtor shall be responsible for the timely payment
of all fees incurred pursuant to 28 U.S.C. Section 1930(a)(6).

Dated: February 13,2013 STRADELLA INVESTMENTS, INC.
Debtor in Possession

By:

- Abdolrashid Boroumand
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3 [|C. Post-Confirmation Siatuz Roports. :

4 Untl a final decree closing the Debtoy’s Chapter 11 casé ie enicred, the Reorganized

5 || Debtor may file status reports as may be required or ordered expl é ing what progress has been

6 || made toward consummation of the confirmed Plan, |

71D Post-Confirmation Conversion/Dismissal.

8 A creditor or any other party in interest may bring a mot;o;.u to convert or dismiss the
9 |icase under Section 1112(b) of the Bankruptcy Cade sfier the Pla.ﬂ is copfirmed if there ig 2
10 || default in performing the Plan. If the Courf orders the Debtor’s hmpier 11 case converted to
11 §i Chapter 7 after the Plan is confirmed, then all property that had bo%n property of the Chapter 11
12 |jestate, and that has not been disbursed pursuant to the Plan, will éé{rest in the Chapter 7 estate,
13 || and the antomatic stay will be reimposed upon the revestad pmpar;tgjg but only to the extent that
14 || relief from stay was not previously authorized by the Court é’lunng this case. The Plan
15 || Confimation Order may also be revaked under very limited ciré:umstameg, The Court may
16 |{revoke the Plan Confirmation Order if it was procured hy frand mii'lE if a party in inferest brings
17 {lan adversery proceceding to revoke confirmation within 180 dayé ;aﬂ:er the entry of the Plan
18 || Confirmation Order. |
19 ||E.  Final Decree. {

20 Once this estate hag been fully administered ag referred to in Bankruptey Rule 3022, the
21 || Reorganized Debtor will file a motion with the Court to obtain a final decres to close the
22 ||Debtor’s Chapter 11 case. The Reorganized Debtor ghall be reﬁpoxi;sibie for the timely payment
23 || of all fees ineurred pursuant to 28 U.S.C. Scction 1930(a)(6). | 1
24 || Dated: February 13, 2013 STRADELLA [NVESTMENTS, INC.

Dehtor in Possession,
. "/ ya
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28
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Presented By:

LEVENE, NEALE, BENDER, YOO & BRILL L.L.P.

By:__ /s/ Timothy J. Yoo
TIMOTHY J. YOO
DANIEL H. REISS
LINDSEY L. SMITH
Attorneys for Chapter 11
Debtor and Plan Proponent

39




Case 8:10-bk-23193-CB Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 44 of 224

EXHIBIT 1

Exhibit 1 000040



Case 8:10-bk-23193-CB Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04
Main Document  Page 45 of 224

TIMOTHY J. YOO (SBN 155531)

DANIEL H. REISS (SBN 150573)

LINDSEY L. SMITH (SBN 265401)

LEVENE, NEALE, BENDER, YOO & BRILL L.L.P.
10250 Constelfation Boulevard, Suite 1700

Los Angeles, California 90067

Telephone: (310)229-1234

Facsimile: (310)229-1244

Email: yv@inbyb.com; dhri@inbyb.com; lls@inbyb.com

Counsel for Chapter 11 Debtor and Debtor in Possession

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA
SANTA ANA DIVISION

Inre Case No. 8:10-bk-23193-CB

STRADELLA INVESTMENTS, INC., Chapter 11

Debtor.
DEBTOR’S CHAPTER 11 PLAN OF
REORGANIZATION (DATED FEBRUARY
13, 2013)

Disclosure Statement Hearing:
Date:  February 27, 2013

Time: 1:30 pm.

Plan Confirmation Hearing:
Date:  {To be scheduled by the Court]

Time: [To be scheduled by the Court]

Place: Courtroom 5D
U1.S. Bankruptey Court
411 West Fourth Street
Santa Ana, CA 92701

Exhibit 1 000041
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1. INTRODUCTION
On September 19, 2010 (the “Petition Date™), Stradella Investments, Inc., the debtor and

debtor in Possession in the above-referenced case (the “Debtor”), commenced its bankruptcy

| case by filing a voluntary petition under chapter 11 of the United States Code, 11 U.S.C. § 101

et seq. (“Bankruptcy Code™). This document is the Plan of Reorganization (“Plan™) that is

being proposed by the Debtor.
Chapter 11 allows the Debtor, and, under some circumstances, creditors and other
parties in interest, to propose a plan of reorganization. The Plan is a plan of reorganization,

which provides for creditors to be paid in full over time from the proceeds of the Debtor’s

 assets, The effective date of the Plan (the “Effective Date™) will be the first business day which

is at least fifteen calendar days following the date of entry of the Court order confirming the

Plan (the “Plan_Confirmation Qrder”) provided that all of the following conditions to the

effectiveness of the Plan have been satisfied or waived by the Debtor: (a) there is no stay in

effect with respect to the Plan Confirmation Order; (b) the Plan Confirmation Order is not
subject to any appeal or rehearing; and (c) the Plan and all documents, instruments and
agreements to be executed in connection with the Plan have been executed and delivered by all |
parties to such documents, instruments and agreements. Following the Effective Date the

Debtor shall be referred to as the “Reorganized Debtor” and shall be referred 1o herein as the

II. PLAN SUMMARY

The Debtor’s primary asset is a $25 million promissory note (the "Note"} in its tavor
made out by RM Eagle, LLC ("RM Eagle") in connection with the sale of certain real property
(the “Property™). RM Eagle defaulted on a construction loan with respect to development of the
Property, and the lender foreclosed on RM Eagle. An affiliate of Stark Investments is currently
the title holder of the Property which is collateral of the Note. According to its terms, the Note
begins accruing, and requires the payment of, quarterly interest payments at approximately
Prime Rate, plus 3.5% per annum (approximately 6.75% at the current rates), commencing on

September 30, 2013. Accordingly, although there are currently no funds to pay any of the
g
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creditors of the Debtor, it is expected that, starting on September 30, 2013, there couid be

approximately $421,000 in quarterly interest payments generated by the Note. Alternatively, if
the current owner of the Property defaults by failing to pay interest payments, the Debtor will be
in a position to foreclose on the Note and the related deed of trust and reacquire the Property.
Although the value of the Property is uncertain, it is estimated to be at least $20 million. The
Plan is funded solely through proceeds of the Note (the *“Note Proceeds™).

Class | under the Plan consists of the alleged secured claim of Ronald Schwartz
(“Schwartz”"} whose claim is based on a judgment obtained against the Debtor in July, 2009.
Schwartz’s proposed treatment is set forth in Class | below under Options A, B, and C.

Class 2 consists of the secured claim of Viridian Investments, N.V_, a Netherlands
Antilles corporation ("Viridian "), Viridian Investment Services, Ltd., a British Virgin Islands

corporation ("Viridian II", and collectively with Viridian I, as "Viridian") in the principal

 amount of approximately $59 million and is based on a series of secured loans (the "Viridian

Loans") over several years to the Debtor and its subsidiaries for the costs of acquisition and
maintenance of the Property. Viridian’s proposed treatment is set forth in Class 2 below under
Options A, B, and C.

Schwartz and Viridian each contend that their respective lien is senior in priority to the

other. The Debtor initiated the adversary proceeding Stradella Investments, Inc, v. Schwartz, et

al., Bk. Case no. 8:10-ap-01462-CB (the “Adversary Proceeding™) by which it seeks, among

other things, declaratory relief as to the relative priority of purported liens of Viridian and

Schwartz. The Adversary Proceeding is currently pending before the Bankruptey Court.
/1
i
i
1
i
1
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III. CLASSIFICATION AND TREATMENT OF
CLAIMS AND INTERESTS UNDER THE PLAN

A. What Creditors and Interest Holders Will Receive Under Plan

As required by the Bankruptcy Code, the Plan (i) classifies claims and interests in
various classes according to their right to priority, (ii) states whether each class of claims or
interests is impaired or unimpaired, and provides the treatment each class will receive.
B. Unclassified Claims

Certain types of claims are not placed into voting classes; instead they are unclassified.
Unclassified claims are not considered impaired and they do not vote on the Plan because such
claims are automatically entitled to specific treatment provided in the Bankruptcy Code. As
such, the Debtor has not placed the following claims in a class:

1. Administrative Expenses

Administrative expenses are claims for costs or expenses of administering the Debtor's
Chapter 11 case which are allowed under Section 507(a)(2) of the Bankruptcy Code. The
Bankruptcy Code requires that all administrative claims be paid on the Effective Date of the
Plan unless a particular claimant agrees to different treatment.

The following chart lists all of the Debtor’s Section 507(a)(2) administrative claims and

the treatment of each respective under the Plan:

Fees are paid int the
ordinary course, but to
the extent that any such
claims remain unpaid as
of the Effective Date,
Viridian has agreed that
the administrative claims
shall be paid from the
first collections of Note
Proceeds to which it
would be entitied to on
account of the Viridian
Claim under the Plan.

Office of the U.S. Trustee $0
Fees

[.evene, Neale, Bender,
Yoo & Brill LL.P.,
bankruptcy counsel to the
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Debtor and expenses paid {0 expenses and when funds
' LNBYB by the Debtor are avaiiable from Note
Proceeds. Viridian has
agreed that the
administrative claims
shall be paid from the
first collections of Note
Proceeds to which it
would be entitled to on
account of the Viridian
Claim under the Plan.

» TOTAL $250,000.00 Paid in the manner !
: described above :

Court Approval Required:

The Court must approve each of the professional’s fees and expenses listed in the above
chart before any particular professional fee or expense may be paid. For all professional fees
and expenses, except fees owing to the Clerk of the Bankrupicy Court or the OUST, the
professional in question must file and serve a properly noticed fee application and the Court
must rule on the application. Only the amount of fees and expenses allowed by the Court will be
required to be paid under the Plan. The administrative claim amounts set forth above simply
represent the Debtor’s best estimate as to the amount of allowed administrative claims in this
case. The actual administrative claims may be higher or lower. Much of whether the
administrative claims described above for professionals are the actnal amounts will be
dependent upon whether the Debtor is required to engage in any substantial litigation regarding
the confirmation of the Plan and/or claim objections. To the extent the Debtor is required to
engage in any such substantial litigation, the Debtor’s professionals are likely to incur
professional fees and expenses in excess (and possibly substantially in excess) of the figures set
forth above. It is expected that administrative professionals and the Debtor will need to

negotiate an agreement whereby professional claims are paid over time.

L
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Any creditors, other than professionals, wishing to file a request for allowance of
administrative expense must file such request no later than ninety (90) days after the Effective
Date. By voting to accept the Plan, creditors are not acknowledging the validity of, or
consenting to the amount of, any administrative claims, and no party is waiving any of its rights
to object to the allowance of any administrative claims. Similarly, professionals who have been
employed in this case shall not be deemed to agree that the figures contained herein represent
any ceiling on the amount of fees and expenses that such professionals have incurred or for
which they are entitled to seek payment pursuant to Court order. Such fees and expenses are just
estimates provided at the time of the preparation of the Plan.

2. Prority Tax Claims

Priority Tax Claims include certain unsecured income, employment and other taxes
described by Section 507(a)(8) of the Bankruptcy Code. Each holder of an Allowed Priority Tax
Claim against the Debtor’s estate shall receive, on the Effective Date, in full satisfaction, release
and discharge of such Allowed Priority Tax Claim, at the election of the Debtor, either (1) Cash
payment in the amount of the holder’s Allowed Priority Tax Claim; (ii) deferred Cash payments
over a period not to exceed five (5) years, from the Petition Date, equal to the Allowed amount
of such claim; (iii) in a manner not iess favorable than the most favored unsecured claim
provided for by the Plan; or (iv) such other terms as may be agreed upon by such holder and the
Debtor. The rate of interest to be paid on Priority Tax Claims paid out over a period not fo
exceed five (5) years from the Petition Date shall be equal to the underpayment rate specified in
26 U.S.C. § 6621(a)(2) (determined without regard to 26 U.S. C. § 6621(c)) as of the Etfective
Date or such other rate as required by 11 U.S.C. § 511(a) if ordered by the Court.

Upon any payment default (afier a 30-day cure period), the respective taxing authorities’

administrative collection powers and rights shall be reinstated as they existed prior to the

| Petition Date. The treatment prescribed below is subject to any tax authorities” objection under
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11 U.S.C. § 511(a), and the Reorganized Debtor reserves the right to challenge all aspects of
such claims.
Following are the Priority Tax Claims that are either contained in the Debtor’s

Schedules or have been asserted by taxing authorities in proof of claim filed in this case:

DESCRIPTION TREATMENT

Priority claim of: Paid in full, with interest thereon at the rate

Franchise Tax Board specified in 26 U.S.C. § 6621(a)(2), from the first
collections from Note Proceeds to which Viridian

Amount of Claim = would be entitled to on account of the Viridian

$829.28 Claim under the Plan, but no later than five (5)
vears after the Petition Date

The Debtor reserves the right to file objections with the Bankruptcy Court to any of the
foregoing tax claims that the Debtor disputes.
C. Classified Claims and Interests
1. Classes of Secured Claims
Secured claims are claims secured by liens on property of the estate. The Debtor
reserves the right to dispute all claims in this Plan, including but not limited to the secured
claims listed below. The following charts set forth the description and treatment of the Debtor’s

secured ciaims:

CLASS # | DESCRIPTION IMPAIRED TREATMENT
(Y/N)
1 The secured claim of Y; allowed Option A:
Ronald Schwartz claim in this
class is If Schwartz prevails in the
Filed claim amount is entitled to Adversary Proceeding and its
$1.491,116.58. vote on Plan. lien is deemed to be senior to
Viridian or if Schwartz votes
Basis of Debt: “no” on the Plan:
Judgment.
(1) Schwartz shall receive all
Collateral Description: Note Proceeds unti the
Substantially all Schwartz Claim is paid in full.
personal and real The Note Proceeds shall be paid
property, if any, owned to Schwartz within five business
by the Debtor days of receipt by the Debtor;
Priority of Security (2) the Schwartz claim shall
7

PSC
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TBD

Interest:

accrue interest at the applicable
judgment rate from and after the
Petition Date until the paid in
full;

(3) If the Schwartz Claim is not
paid in full within five years of
the Effective Date, then
Schwartz shal! be able 1o take
such action as available to
enforce the Schwartz Claim
under applicable nonbankruptcy
law.

Option B:

If Schwartz and Viridian both
vote for the Plan:

(1) Schwartz and Viridian shall
be both deemed secured
creditors and their liens wiil be
pari passu with each other;

(2) Schwartz will receive 40% of
Note Proceeds until paid in full.
For example, if Stark Investment
(the current holder of the Note)
pays $421,000 in quarterly
interest payments beginning on
September 30, 2013, $168.400
wiil be paid to Schwariz and
$252,600 will be paid to
Viridian; and

(3) Schwartz will waive any
interest accruing after the
Petition Date under 11 U.S.C. §
506

Option C:

If Viridian prevails in the
Adversary Proceeding and its

' lien is deemed to be senior to

Schwartz;
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(1) Schwartz will only be
entitled to Note Proceeds after
Viridian is paid in full, unless
otherwise agreed in writing with
Viridian. Any such agreement
shall not need Court approval
and shall not constitute a
modification of the Plan;

(2) the Schwartz Claim shail be
deemed not to have accrued
interest after the Petition Date.

Under All Options:

The Debtor can, in its sole
discretion, at any time pay the
Schwartz Claim in full froma
source other than the Note
Proceeds, including any monies
borrowed from a third party or
from the proceeds of the sale of
the Debtor’s interest in the
Commercial Parcel, if any.

1t
i
1
"
i/
/1
it/
i
f#
i

i
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CLASS #

DESCRIPTION

IMPAIRED

(YN}

TREATMENT

2

Secured claim of:
Viridian

Basis of Debt:
Multiple loans

Collateral Description:

Note

Priority of Security

Interest:

TBD

Total claim amount:
Approximately $62.8
mition,

Y allowed
claim in this
class is
entitled to
vole on

the Plan.

Option A:

If Schwartz prevatls in the
Adversary Proceeding and its
lien is deemed to be senior to
Viridian or if Schwartz votes
“no” on the Plan:

Viridian shail receive ali Note
Proceeds afier the Schwartz
Claim is paid in full. The Note
Proceeds shall be paid to
Viridian within five business
days of receipt by the Debtor.
Viridian will not be entitled to
interest on the Vindian Claim.

Option B:

If Viridian and Schwartz both
vote for the Plan:

(1) Schwartz and Viridian shall
be both deemed secured
creditors and their liens will be
pari passu with each other;

(2) Viridian will receive 60% of
Note Proceeds until paid in full.
For example, if Stark Investment
pays $421,000 in quarterly
interest payments beginning on
September 30, 2013, $168,400
will be paid to Schwartz and
$252.600 wifl be paid to
Virnidian;

(3) Viridian will waive any
interest accruing after the
Petition Date under 11 U.S.C. §
506

Option C:

If Viridian prevails in the
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Adversary Proceeding and its
lien is deemed to be senior to
Schwartz:

(1) Viridian shall be entitied to
Note Proceeds until the Viridian
Claim is paid in full, unless

- otherwise agreed in writing with
Schwartz. Any such agreement
shall not need Court approval
and shall not constitute a
modification of the Plan;

(2) the Viridian Claim shall be
deemed not to have accrued
| interest after the Petition Date.

Payment by Viridian of
- administrative and priority tax
claims:

Viridian has agreed that the
administrative claims and
priority tax claims shall be paid
from the first collections from
Note Proceeds to which it would
be entitled on account of the
Viridian Claim under the Plan.
The payment of the
administrative and tax priority
claims shall not increase the
amount of the Viridian Claim.

2. Classes of Priority Unsecured Claims

| Certain priority claims that are referred to in Sections 507(a)(3). (4), (5), (6), and (7) of
.the Bankruptcy Code are required to be placed in classes. These types of claims are entitled 1o
priority treatment as follows: the Bankruptcy Code requires that each holder of such a claim
receive cash on the Effective Date equal to the allowed amount of such claim. However, a class

of unsecured priority claim holders may vote to accept deferred cash payments of a value, as of

11
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the Effective Date, equal to the allowed amount of such claim. The Debtor is not aware of the

existence of any claims under Sections 507(a)(3), (4), (5), (6), and (7) of the Bankruptcy Code.

3. Classes of General Unsecured Claims

General unsecured claims are unsecured claims not entitled to priority under Bankruptcy
Code Section 507(a). The following chart describes the Plan’s treatment of the classes

containing all of the Debtor's non-priority general unsecured claims

CLASS # DESCRIPTION IMPAIRED TREATMENT
(Y/N)
3 All general unsecured Y; allowed Holders of Class 3 shall be paid
claims claims from any amounts remaining
in this from the proceeds of the Note

after Classes | and 2 are paid;

cia§s are however, in the event, that Class
entitled 3 will vote in favor of the Plan,
10 vote Vindian has agreed to pay any
on the Plan. allowed claims of non-insider

unsecured creditors from the
first collections from the Note
Proceeds to which it would be
entitled to on account of the
Vindian Claim under the Plan.
The payment of the non-insider
unsecured claim shall not
increase the amount of the
Viridian Claim.

4. Class of Interest Holders

Interest holders are the parties who hold an ownership interest {i.c.. equity interest) in

the Debtor. The following chart identifies the Plan’s treatment of the class of interest holders:

CLASS # | DESCRIPTION IMPAIRED TREATMENT
(Y/N)

4 Al equity holders, N; allowed Class 4 equity interests in the
including holders of claim in this Debtor will be retained in the
common stock, class is same manner as of the Petition
preferred stock, stock unimpaired Date.
options, warrants, efc. and is not

entitled to vote
as presumed 1o
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accept
the Plan.

D. Means of Effectuating the Plan and Implementation of the Plan

1. Funding for the Plan

The treatment of all claim holders will occur in the manner described above. All cash
distributions to be made on or near the Effective Date will be funded from the Debtor’s
available cash. Viridian has agreed that the administrative claims and priority tax claims due
under the Plan shall be paid from the first collections of Note Proceeds that would otherwise
have been paid to Viridian on account of the Viridian Claim.

Schwartz has contended that the Debtor has an interest in the above-described
Commercial Parcel. For avoidance of doubt it is the Debtor’s position that the Debtor has ng
legal titie in the Commercial Property at this time. Nor does the Plan require the Debtor seek
legal title. However, in order to ensure that any interest that can be disposed of for the benefit of
creditors of this estate is disposed of, the Debtor and Schwartz will jointly contact a broker from
a reputable major brokerage firm to explore whether the Debtor can market its interest in the
Commercial Parcel for a period beginning on the Effective Date of the Plan for a period of ong
year (the “Sales Period”™). To the extent that a broker determines that the interest is marketablg
then such broker will be obligated to conduct a sales process in a commercially reasonablg
manner during the Sales Period. The Bankruptey Court wiil maintain jurisdiction over the sales
process, and the sale of the Commercial Parcel is subject to Bankruptcy Court approval and a
reasonableness standard. If a disagreement arises between the Debtor and Schwartz concerning
either the marketing and sales process or the actual terms of the sale of the interest in the
Commercial Parcel, such disagreement shall be resolved by the Bankruptey Court. If, by the end
of the Period, either (1) the Debtor’s interest in the Commercial Parcel is not sold or (2) the
Debtor pays Schwartz in full from anather source, then the Debtor’s interest in the Commercial
Parcel shall revert back to the Debtor to be administered in the Debtor’s sole discretion.

The Debtor expects that the Pian will be primarily — if not solely - funded through the

Note Proceeds: however, as stated above, the Debtor has agreed to jointly market for sale with

i3
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Schwartz any purported interest in the Commercial Parcel in an effort to provide additional Plan
funding.

2. Composition of the Reorganized Debtor

Holders of Class 4 equity interests in the Debtor will own all of the equity interests in
the Reorganized Debtor in the manner described above.

3. Post-Confirmation Management

The management of the Reorganized Debtor will be identical 1o the current management
of the Debtor.

4, Disbursing Agent

The Reorganized Debtor will serve as the disbursing agent for purposes of making all
distributions required to be made under the Plan. The Reorganized Debtor will not charge any
disbursing agent fee for making such distributions,

3. Obiections to Claims

The Debtor or the Reorganized Debtor, as the case may be, wili file objections to all
claims which are inconsistent with the Debtor's books and records or which lack legal and/or
factual basis, unless the Debtor deems the inconsistency or amount at issue to be insignificant or
too small 1o warrant litigation. As provided by Section 502(c} of the Bankruptcy Code, the
Court may estimate any contingent or unliquidated disputed claim for purposes of confirmation

of the Plan. The Reorganized Debtor will have the authority to file any objections to claims

| following Plan confirmation (or to continue with the prosecution of any claims objections

commenced by the Debtor prior to Plan confirmation), and the Court shall retain jurisdiction
over the Reorganized Debtor and this case to resolve such claim objections following Plan
confirmation. Nothing contained in the Plan shall constitute a waiver or release by the Debtor or
the Reorganized Debtor of any rights of setoff or recoupment, or of any defense, the Debtor or
the Reorganized may have with respect to any claim.

"

1
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6. Avoidance Actions

The Debtor is not aware of any payments made during the ninety-day preference period
for non-insiders or the one-year period for insiders that would be clearly avoidable as preference
payments, as the Debtor believes that all such payments would be subject to some form of
ordinary course, contemporaneous exchange or new value defense. The Debtor is also not
aware of any fraudulent conveyances that have occurred and that could have been avoided. All
claims, causes of action and avoidance actions of the Debtor and its estate are preserved by the

Pian, and the Reorganized Debtor shall have full power and authority to settle, adjust, retain,

enforce or abandon any claim. cause of action or avoidance actions as the representative of the |

Debtor's estate under Section 1123(b) of the Bankruptcy Code or otherwise, regardless of
whether such claims, causes of action or avoidance actions were commenced prior or

subsequent to the Plan Effective Date.

7. Emplovment of Officers, Emplovees and Professionals

On and after the Effective Date, the Reorganized Debtor shall have the right to employ
and compensate such officers, employees, professionals, agents and representatives as the
Reorganized Debtor determines is necessary or appropriate to implement all of the provisions of
the Pian and to enable the Debtor to operate its business without the need for any further order
of the Court.

8. Distributions to Be Made Pursuant to the Plan

Distributions to be made to holders of Allowed claims pursuant to the Plan may be
delivered by regular mail, postage prepaid, to the address shown in the Debtor’s Schedules, as
they may from time to time be amended in accordance with Federal Bankruptcy Rules 1007 and
1009, or, if a different address is stated in a proof of claim duly filed with the Bankruptcy Court,
to such address. Checks issued to pay allowed claims shall be null and void if not negotiated

within sixty (60) days after the date of issuance thereof (the “Non-Negotiated Checks™) and the

amounts of such nul} and void checks shall be redistributed among al! other unsecured creditors.

15
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The holder of a claim with respect to which a Non-Negotiated Check was issued shall forfeit all
such holder’s right to further distributions under the Plan.
If there remain any disputed claims in any creditor Class on the date of a distribution

under the Plan, a sum wiil be withheld from distribution to the holders of allowed claims of that

Class in an amount that would have been distributed on account of the disputed claim as if ali |

such disputed Class claims were allowed in the amounts asserted. Once a disputed claim 1s
resolved, the holder of the formerly disputed claim will receive the distribution that the claim
holder is entitled to receive, and any excess sums available will be distributed to the other
holders of allowed claims in that Class.

g, Post-confirmation Reporting

The Reorganized Debtor shall file quarterly reports with the Court setting forth a
detailed analysis of income, expenses and cash flow to, among other things, inform the Cour
and all parties in interest with respect to the performance of the Reorganized Debtor after the
Effective Date,

10.  Exculpations and Releases

To the maximum extent permitted by law, neither the Debtor, the Reorganized Debitor,
nor any of their employees, officers, directors, shareholders, agents, members, representatives,
or professionals employed or retained by any of them, shall have or incur liability 10 any person
or entity for any act taken or omission made in good faith in connection with or related to the
formulation and implementation of the Plan, or a contract, instrument, release, or other
agreement or document created in connection therewith, the solicitation of acceptances for or
confirmation of the Plan, or the consummation and implementation of the Plan and the
transactions contemplated therein.

11 Injunctions

The Plan Confirmation Order shall enjoin the prosecution, whether directly, derivatively
or otherwise, of any claim, obligation, suit, judgment, damage, demand, debt, right, cause of

action, liability or interest released, discharged or terminated pursuant to the Plan. Except as

16
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provided in the Plan or the Plan Confirmation Order, as of the Effective Date, all entities that
have held, currently hold or may hold a claim or other debt or liability that is discharged or an
interest or other right of an equity security holder that is extinguished pursuant to the terms of
the Plan are permanently enjoined from taking any of the following actions against the Debtor,
the Reorganized Debtor, or their property on account of any such discharged claims, debts or
liabilities or extinguished interests or rights: (i) commencing or continuing, in any manner or in
any place, any action or other proceeding; (ii) enforcing, attaching, collecting or recovering in
any manner any judgment, award, decree or order; (iii) creating, perfecting or enforcing any lien
or encumbrance; (iv) asserting a setoff, right of subrogation or recoupment of any kind against
any debt, liability or obligation due to the Debtor; and (v) commencing or continuing any action
in any manner, in any place, that does not comply with or is inconsistent with the provis:ons of
the Plan. By accepting distribution pursuant to the Plan, each holder of an allowed claim
receiving distributions pursuant to the Plan shall be deemed to have specifically consented to
the injunctions set forth in this Section.

12, Executorv Contracts and Unexpired [.eases

The Debtor is not aware of, and is not a party to, any executory contracts or unexpired

leases,

13. Changes in Rates Subject to Regulatory Commission Approval

The Debtor is not subject to governmental regulatory commission approval of its rates.

4, Retention of Jurisdiction

After confirmation of the Plan and occurrence of the Effective Date, in addition to
jurisdiction which exists in any other court. the Court will retain such jurisdiction as is legally

permissible including for the foilowing purposes:

i To resolve any and all disputes regarding the operation and interpretation

of the Plan and the Pian Confirmation Order;

ii. To resolve any and all disputes regarding the operation and interpretation

of the Plan;
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i1i. To determine the allowability, classification, or priority of claims and
interests upon objection by the Debtor, the Reorganized Debtor, or by other parties in interest
with standing to bring such objection or proceeding and to consider any objection fo claim or
interest whether such objection is filed before or after the Effective Date;

v, To determine the extent, validity and priority of any lien asserted against

| property of the Debtor or property of the Debtor's estate;

V. To construe and take any action to enforce the Plan, the Plan
Confirmation Order, and any other order of the Court, issue such orders as may be necessary for
the implementation, execution, performance, and consummation of the Plan and the Plan
Confirmation Order, and all matters referred to in the Plan and the Plan Confirmation Order,
and to determine all matters that may be pending before the Court in this case on or before the
Effective Date with respect to any person or entity related thereto;

vi. To determine (to the extent necessary) any and all applicatiens for
allowance of compensation and reimbursement of expenses of professionals for the period on or
before the Plan Effective Date;

vii.  To determine any request for payment of administrative expenses;

viii. To determine motions for the rejection, assumption, or assignment of
executory contracts or unexpired leases filed before the Plan Effective Date and the allowance
of any claims resulting therefrom;

X, To determine ali applications, motions, adversary proceedings, contested
matters, and any other litigated matters instituted during the pendency of this case whether
before, on. or after the Plan Effective Date including avoidance causes of action, and the
Reorganized Debtor shall have the right to commence any avoidance causes of action afier the
Pian Effective Date and to continue with the prosecution of any avoidance causes of action
commenced by the Debtor prior to the Plan Effective Date;

X. To determine such other matters and for such other purposes as may be

provided in the Plan Confirmation Order;
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X1, To modify the Plan under Section 1127 of the Bankruptcy Code in order
to remedy any apparent defect or omission in the Plan or to reconcile any inconsistency in the
Plan so as to carry out its intent and purpose;

xii.  Except as otherwise provided in the Plan or the Plan Confirmation Order,
to issue injunctions, to take such other actions or make such other orders as may be necessary or
appropriate to restrain interference with the Plan or the Plan Confirmation Order, or the
execution or implementation by any person or entity of the Plan or the Plan Confirmation
Order;

xiii. To issue such orders in aid of consummation of the Plan or the Plan

' Confirmation Order, notwithstanding any otherwise applicable nonbankruptcy law, with respect

to any person or entity, to the fullest extent authorized by the Bankruptcy Code or Bankruptcy
Rules; and
xiv.  To enter a final decree closing this Chapter {1 case.

IV, EFFECT OF CONFIRMATION OF THE PLAN

A. Discharge.

The Debtor will receive a discharge under the Plan pursuant to and in accordance with
the provisions of Section 1141 of the Bankruptcy Code because there has not been a liquidation
of all or substantially all of the property of the Debtor's estate and because the Reorganized
Debtor will be continuing with the Debtor's current business operations.

B. Modification of the Plan.

The Debtor may modify the Plan at any time before confirmation. However, the Cournt
may require a new disclosure statement and/or re-voting on the Plan if the Debtor modifies the
Plan before confirmation. The Debtor may also seek to modify the Plan at any time after
confirmation of the Plan so long as (1) the Plan has not been substantially consummated and (2}
the Court authorizes the proposed modifications after notice and a hearing.

i

Il
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C. Post-Confirmation Status Reports.

Unti! a final decree closing the Debtor's Chapter 11 case is entered, the Reorganized
Debtor may file status reports as may be required or ordered explaining what progress has been
made toward consummation of the confirmed Plan.

Post-Confirmation Conversion/Dismissal.

A creditor or any other party in interest may bring a motion to convert or dismiss the
case under Section 1112(b) of the Bankruptcy Code after the Plan is confirmed if there is a
default in performing the Plan. If the Court orders the Debtor’s Chapter 11 case converted to
Chapter 7 after the Plan is confirmed, then all property that had been property of the Chapter 11
estate, and that has not been disbursed pursuant to the Plan, will revest in the Chapter 7 estate,
and the automatic stay will be reimposed upon the revested property, but only to the extent that
relief from stay was not previously authorized by the Court during this case. The Plan
Confirmation Order may also be revoked under very limited circumstances. The Court may
revoke the Plan Confirmation Order if it was procured by fraud and if a party in interest brings
an adversary proceeding to revoke confirmation within 180 days after the entry of the Plan
Confirmation Order.

D. Final Decree.
Once this estate has been fully administered as referred to in Bankrupicy Rule 3022, the

Reorganized Debtor will file a motion with the Court to obtain a final decree to close the

 Debtor’s Chapter 11 case. The Reorganized Debtor shall be responsibie for the timely payment

of ail fees incurred pursuant to 28 U.S.C. Section 1930(a)(6).
Dated: February 13, 2013 STRADELLA INVESTMENTS, INC.

By:

ABDOLRASHID BOROUMAND
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Presented By:

LEVENE, NEALE, BENDER, YOO & BRILL L.L.P.

By:___ /s/ Timothy J. Yoo
TIMOTHY 1. YOO
DANIEL H. REISS
Attorneys for Chapter 11
Debtor and Plan Proponent
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INTERCREDITOR AGREEMENT
by and between
NORTHWOODS CORPORATION, STRADELLA INVESTMENTS, INC., SARBONNE
INVESTMENTS, INC., SPIROS INVESTMENTS, INC., SAVONA INVESTMENTS, IN
SANDAL INVESTMENTS, INC,, TORTUOSO INVESTMENTS, INC., andTAVISTOCK
INVESTMENTS, INC.,
as First Lender,
and

FIRST NATIONAL OF AMERICA, INC,,
as Second Lender

Dated as of Mamh/_’{, 2006

Esgle Ridge Imtercreditor Agreement
NYDOCS}-808006.7
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INTERCREDITOR AGREEMENT

This INTERCREDITOR AGREEMENT (this “Agreement”) is dated es of March _,
2006 by and between NORTHWOODS CORPORATION, a Delaware corporation,
STRADELLA INVESTMENTS, INC,, a California corporation (“Stradelia’), SARBONNE
INVESTMENTS, INC., a California corporation, SPIROS INVESTMENTS, INC., a California
corporation, SAVONA INVESTMENTS, INC, a Califomis corporation, SANDAL
INVESTMENTS, INC., a California corporation, TORTUOSO INVESTMENTS, INC, a
California corporation, and TAVISTOCK INVESTMENTS, INC,, a Califomia corporation
(individually and collectively, “First Lender”) and FIRST NATIONAL OF AMERICA, INC,, a
Florida corporation (“Sgcond Lender™.

RECITALS

WHEREAS, First Lender has made or is the owner end holder of a loan to RM Eagle
LLC, & Delaware limited liability company (“Borrower™ in the original principal amount of
$25,000,000,00 (the “First Loan™), which First Loan is cvidenced by that certain Secured
Promissory Note (the “First Note™) dated as of the date hereof (the “Closing Date’) made by
Borrower to First Lender, and secured by that certain Long Form Deed of Trust and Assignment
of Rents made by Borrower for the benefit of First Lender (the “First Mortgage™), constituting &
first deed of trust lien on certain real property located in Rancho Mirage, California and more
particularly described in Exhibit A annexed hereto (the “Premises™); and

WHEREAS, Second Lender has made or is the owner and holder of a loan to Borrower in
the original principal amount of $43,000,000.00 (the “Second Loan™), which Second Loan is
evidenced by a Promissory Note dated as of the Closing Date (the “Second Note™) made by
Borrower to Second Lender, and secured by, among other things, a second deed of trust lien on
the Premises;

WHEREAS, First Lender and Second Lender desire to enter into this Agreement to
provide for certain agreements with respect to the First Loan Documents (as such ferm is
hereinafter defined) and the Second Loan Documents (as such term is hereinafter defined).

NOW, THEREFORE, in consideration of the foregoing recitals and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, First
Lender and Second Lender each hereby agrees as follows:

- Section 1.  Csntain Definitions; Rules of Construction. As used in this Agreement, the
following capitalized terms shall have the following meanings: '

“Affiliate” of any specified Person shall mean any other Person directly or indirectly
Owning and Controlling, or directly or indirectly Owned and Controlled by, or under direct or
indirect common Ownership and Control with, such specified Person. As used in this definition,
“Owning”, “Owned” aond “Ownership” mean the ownership, directly or indirectly, in the
aggregate of more than fifty percent (50%) of the beneficial ownership interests of the Person in
question,

Eagle Ridge Intercreditor Agreement
NYDOCS -808006.7
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“Agreement” means this Agreement, as the same may be amended, modified and in
effect from time to time, pursuant to the terms hereof.

= Award” has the meening provided in Section 6(d).

“Bankruptcy Code” means Title 11, U.S.C.A., as amended from time to time and any
successor statute thereto.

“Borower” has the meaning provided in the Recitals hereto.
“Borrower Proceedin g” means a Proceeding in which Borrower is & debtor.
“Closing Date” is defined in the recitais hereto.

inuing First Loan Event of Defaylt” means an Event of Default under the First Loan
Documents for which (i) First Lender has provided notice of such Event of Default to Second
Lender in accordance with Section 8 hereof and (i) the First Loan Monetary Cure Period or First
Loan Non-Monetary Cure Period, as applicable, has expired.

“Control” means the possession, directly or indirectly, of the power to direct or cause the
direction of the management or policies of an entity, whether through the sbility to exercise
voting power, by contract or otherwise. “Controlled by,” “Controlling” and “under common
Control with” shall have the respective correlative meaning thereto,

“Control Affiliats” of any specified Person shall mean any other Person du'ectly or
indirectly Controlling, or directly or indirectly Controlled by, or under direct or indircct common
Control with, such specified Person.

“Enforcement Action” means any (i) judicial or non-judicial foreclosure proceeding, the
exercise of any power of sale, the taking of a deed or assignment in lieu of foreclosure, the
obtaining of a receiver or the taking of any other enforcement action against the Premises or
Borrower, including the taking of possession or contro! of the Premises or any material portion
thereof, (ii) acceleration of, or demand or action taken in order to coliect, all or any indebtzdness
secured by the Premises (other than giving of notices of defanlt and statements of overdue
amounts) or (iif) exercise of any right or remedy available to First Lender under the First Loan
Documents, or to Second Lender under the Second Loan Docurnents, as the case may be, at law,
in equity or otherwise with respect to Borrower and/or the Premises.

“Eyent of Default” as used herein means (i) with respect to the First Loan and the First
Loan Documents, any default or event of default thereunder which has occurred and is
continuing (i.e., has not been cured by Borrower or waived in writing by First Lender); and
(if) with respect to the Sccond Loan and the Second Loan Documents, any Event of Default (as
defined therein) thereunder which has occurred and is continuing (i.e., bas not been cured by
Borrower or waived in writing by Second Lender).

“Pirst Lender” has the meaning provided in the first paragraph of this Agreement.
“First Loan” has the meaning provided in the Recitals hereto.

NYDOCS 1 -803006.7 2
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“First Loan Default Notice™ has the meaning provided in Section ().

climents” means, collectively, the First Note and the First Mortgage, as
any of the foregoing may be modified, amended, extended, supplemented, restated or replaced
from time to time, subject to the limjtations and agreements contained in this Agreement.

“First Loan Event of Defanlt” means any defanlt that occurs under the First Mortgage,
including without limitation under Section 10 thereof, or under any other First Loan Document.

igbilities” shall mean, collectively, all of the indebtedness, liabilities and
obligations of Borrower evidenced by the First Loan Documents and all amounts due or to
become due pursuant to the First Loan Documents, including interest thereon and any other
amounts payable in respect thereof or in connection therewith, including any late charges, default
interest, prepayment fees or premiums, exit fees, advances and post-petition interest.

“Fizst Loan Modification” has the meaning provided in Se¢tion 5(a).

“First Loan Monetary Cure Period” means the period commencing with the occurrence of
& monetary default under the First Loan Documents (i.e., with respect to any failure by Borrower
to make any payment of principal or interest when dus or to make a payment of any other sum of
money thereunder) and ending upon the expiration of ten (10) Business Days after the later of (i)
the receipt from First Lender of the First Loan Default Notice and (i) the expiration of
Borrower’s cure period, if any (r “Borrowers’ Mopetary Cure Period”) to cure such monetary
default as set forth in the First Loan Documents, :

“First Loan Non-Monetary Cure Period” means the period of time during which Second
Lender has the right to cure a non-monetary default under the First Loan Documents pursuant to

Section 8(c) hereof.

“First Loan Purchase Price” means a price, calculated as of the Purchase Date, equal to
the outstanding principal balance of the First Loan, together with all accrued and unpaid interest.

“First Mortgage™ has the meaning provided in the Recitals hereto.

“Institutional Lender” means any institutional lender such as a bank, insurance company,
pension trust, pension fund, investment benk, trust company, investment company, money
management firm or other business entity that is engaged in the business of making or cwning
real estate loans or operating commercial properties.

“Lender” means First Lender and/or Second Lender, as the context may require.

“Patriot Act Requirernents™ means that, at all times, (2) none of the funds or other assets
of the Person in question (which, for the purposes of this paragraph, is intended to apply to a
proposed Permitted Transferee) or any principal (for purposes of this paragraph a principal shall
be deemed to be the owner of a one percent (1%) or greater interest) in such Person, shall
constitute property of, or be beneficially owned, directly or indirectly, by any person, entity or
government subject to trade restrictions under U.S. law, including, but not limited to, the
Internationzl Emergency Economic Powers Act, 50 US.C. §§ 1701 ef seq., the Uniting and

NYDOCS1-B08004.7 3
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Strengthening America by Providing Appropriate Tools Requued to Intercept and Obstruction
Terrorism (the “USA Patriot Act™) Act of 2001 (Public Law 107-56), The Trading with the
Enemy Act, 50 U.S.C. App. | ef seq., end any Executive Orders or regulations promulgated
under any such legislation with the result that the investment in any suchk Person in question or
any principal in such Person, as applicable (whether directly or indirectly), is prohibited by law
or the proposed Transfer is in violation of law {any such persom, entity or government being
referred to herein as an “Embargoed Person™); (b) no Embargoed Person shall have any interest
of any nature, as applicable, with the result that the investment in any such Person in question or
any principal in such Person, as applicable (whether directly or indirectly), is prohibited by law
or the proposed Tramsfer is in violation of law; and (c) none of the funds of the Person in
question or any principal in such Person, as applicable, shall have been derived from any -
unlawful activity with the result that the investment in such Person or any principal in such
Person, as applicable (whether directly or indirectly), is prohibited by law or the proposed
Transfer is in violation of law..

“Permitted Transferee™ means any reputable Person of good character and, in the case of
a closely-held entity, for which each principal that holds a controlling interest therein is also
reputable and of good character, and which Person(s) and principal(s) are in compliance with the
Patriot Act Requirements.

“Person” means any individual, sole proprictorship, corporation, general partnership,
limited partnership, iimited liability company or partnership, joint venture, association, joint
stock company, bank, trust, estate unincorporated organization, any federal, state, county or
municipal government (or any agency or political subdivision thereof) endowment fund or any
other form of entity.

“Premises” has the meaning provided in the Recitals hercto.
“Proceeding™ has the meaning provided in Section 7(c).

“Protective Advances” means all sums sdvanced for the purpose of payment of real estate
taxes (including special payments in lieu of real estate taxes), maintenance costs, insurance
premiums or other items (including capital jtems) reasonably necessary to protect the Premises
or any portion thereof (including all reasonable attome.ys fees, costs relating to the entry upon
the Premises or any portion thereof to make repairs and the payment, purchase, contest or
compromise of any encumbrance, charge or lien which in the good faith judgment of Lender
appears to be prior or superior to the First Mortgage or Second Mortgage) or the Separate
Collateral or any portion thereof, respectively, from forfeiture, casualty, loss or waste, including,
with respect to the Second Loan, amounts advanced or otherwise paid by Second Lender

pursuant to Section 8.

‘“Purchase and Sale Agreement” means that certain Purchase and Sele Agreement dated
as of February 21, 2006 between First Lender, s Seller, and Borrower, as Buyer.

“Purchase Date” has the meaning provided in Section 11(a)(i)-

“Purchase and Sale Documents™ means, collectively, the Purchase and Sale Agreement
and al! of the other documents or instruments executed or delivered in connection therewith,

NYDOCS 1-808008.7 4
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including without limitation, the Perticipation Agreement (and the Memoranda executed in
connection therewith), the Purchase Agreement Memorandum and the Hotel Agreement.

“Purchase Notice” has the meaning provided in Section ] 1{a)(i}.

“Purchase Option Event” has the meaning provided in Section 1 1(a){).

“Second [ender” hag the meaning provided in the first paragraph of this Agreenient.
“Second Loan™ has the meaning provided in the Recitals hen'.'to

* “Second Loan Documents” means the documents evidencing, securing or otherwise
executed in connection with thé Second Loan, which are listed on Exhibit B attached hereto, as
any of the foregoing may be modified, amended, extended, supplemented, restated or replaced
from time to time, subject to the limitations and agreements contained in this Agreement-

“Second Loan Liabilities” shali mean, collectively, all of the indebtedness, liabilities and
obligations of Borrower evidenced by the Second Loan Documents and all amounts due or to
become due pursuant to the Second Loan Documents, including interest thereon and any other
amounts payable in respect thereof or in connection therewith, any late charges, default interest,
prepayment fees or premiums, exit fees, advances and post petition interest.

“Second Loan Modification” has the meaning provided in Section 3(b).

“W" means that certain Deed of Trust, Assignment of Lease and Rents
and Security Agreement (and Fixture Filing) dated as of the date hercof made by the Borrower
for the benefit of Second Lender.

“Second Note” has the meaning provided in the Recitals hereto.

“Separate Collatera]” means any other collateral given as security for the Second Loan
pursuant to the Second Loan Documents, in each case not dircctly constituting security for the
First Loan.

“Third Mortgage” means that certain Subordinate Long Form Deed of Trust and
Assignment of Rents of even date herewith made by Borrower for the benefit of First Lender.

“Transfer” means any assignment, pledge, conveyance, sale, iransfer, mortgage,
encumbrance, grant of a security interest, issuance of a participation interest or other disposition,
either directly or indirectly, by operation of law or otherwise,

For all purposes of this Agreement, except as otherwise expressly provided or unless the
context otherwise requires:

(@ all capitalized terms defined in the recitals to this Agreement shall have
the meanings ascribed thereto whenever used in this Agreement and the terms defined in
this Agreement have the meanings assigned to them in this Agreement, and the use of any
gender herein shall be deemed to include the other genders;

NYTIOCS 1-808006.7 5
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(ii)  terms not otherwise defined herein shall have the meaning assigned to
them in the Second Morigage;

(iii) all references in this Agreement to designated Sections, Subsections,
Paragraphs, Articles, Exhibits, Schedules and other subdivisions or addendas without
reference to a document are to the desipnated sections, subsections, paragraphs and
articles and all other subdivisions of and exhibits, schedules and all other addends to this
Agreement, unless otherwise specified;

(Gv) a reference to a Subsection without further reference to a Section is a
reference to such Subsection as contained in the same Section in which the reference
appears, and this rule shall apply to Paragraphs and other subdivisions;

') the headings and captions used in this Agreement are for convenience of
reference only and do not define, limit or describe the scope or intent of the provisions of

this Agreement,;

(vi) the terms “includes” or “including™ shall mean without limitation by
reason of enumeration;

(vii) the words “herein”, “hereof”, “hereunder” and other words of similar
import refer to this Agreement as a whole and not to any particular provision;

(viii) the words “tc Second Lender's kmowledge” or “to the kmowledge of
Second Lender” (or words of similar meaning) shall mean to the actual knowledge of
officers of Second Lender with direct oversight responsibility for the Second Loan
without independent investigation or inquiry and without any imputation whatsoever; and

(ix) the words “to First Lender’s knowledge™ or “to the kmowledge of First
Lendet” (or words of similar meaning) shall mean to the actusl knowledge of officers of
First Lender with direct oversight responsibility for the First Loan without independent
investigation or inquiry and without any imputation whatscever.

Section 2, roval of Lo 1d Loan

(a)  Second Lender. Second Lender hereby acknowledges that (i) it
has received and reviewed and, subject to the terms and conditions of this Agreement, hereby
consents to and approves of the making of the First Loan and, subject to the terms and provisions
of this Agreement, all of the temms and provisions of the First Loan Documents; (i) the
execution, delivery and performance of the First Loan Documents will not constitute a default or
an event which, with the giving of notice or the lapse of time, or both, would constitute a default
under the Second Loan Documents; (iii) First Lender is not under any obligation or duty to, nor
has First Lender represented that it will, see to the application of the proceeds of the First Loan;
and (iv) any application or nse of the proceeds of the First Loan for purposes other than those
provided in the First Loan Documents shall not affect, impair or defeat the terms and provisions
of this Agreement or the First Loan Documents.
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- (b)  First Lender. First Lender hereby acknowledges that (i) it has
received and reviewed, and, subject to the terms and conditions of this Apgreement, hereby
consents to and approves of the making of the Second Loan and, subject to the terms and
provisions of this Agreement, all of the terms and provisions of the Second Loan Documents,
(ii) the execution, delivery and performance of the Second Loan Documents will not constitute a
default or an event which, with the giving of notice or the lapse of time, or both, would constitute
a default under the First Loan Documents or the Purchase and Sale Documents, (iif) Second
Lender is under no obligation or duty to, nor has Second Lender represented that it will, see to
the application of the proceeds of the Second Loan and (iv) any application or use of the
proceeds of the Second Loan for purposes other then those provided in the Second Loan
Documents shall not affect, impair or defeat the terms and provisions of this Agreement or the
Second Loan Documents, First Lender hereby acknowledges and agrees that any conditions
precedent to First Lender’s consent to deed of trust or other financing as set forth in the First
Loan Documents or the Purchase and Sale Documents or any other agreements with Borrower,
as they apply to the Second Loan Documents or the making of the Second Loan, have been
satisfied or waived.

" Section3.  Representations and Warranties.

(a) Secopd [ender. Second Lender hereby represents and warrants as
follows:

§)) There are no conditions precedent to the effectiveness of
this Agreement that have not been satisfied or waived.

(i) Second Lender has, independently and without reliance
upon First Lender and based on such documents and information as it has decmed appropriate,
made its own credit analysis and decision to enter into this Agreement.

(iii) Second Lender is duly organized and is validly existing
under the laws of the jurisdiction under which it was organized with full power to execute,
deliver, and perform this Agreement and consummate the transections contemplated hereby.

fiv)  All actions necessary to authorize the execution, delivery,
and performance of this Agreement on behalf of Second Lender have been duly taken, and all
such actions continve in full force and effect as of the date hereof.

(v} Second Lender has duly executed and delivered this
Agreement and this Agrecment constitutes the legal, valid, and binding agreement of Second
Lender enforceable against Second Lender in accordance with its terms subject to (x) applicable
bankruptcy, reorganization, insolvency and morstorium laws; and (¥) general principles of equity
which may apply regardless of whether a proceeding is brought at law or in equity.

(vi) To the knowledge of Second Lender, no consent of any
other Person and no consent, license, approval, or authorization of, or exemption by, or
registration or declaration or filing with, any governmental authority, bureav or agency is
required in connection with the execution, delivery or performance by Second Lender of this
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Agreement or consummstion by Second Lender of the transactions contemplated by this
Agreement.

(vii) None of the execution, delivery and performance of this
Agreement nor the consummation of the trapsactions contemplated by this Agreement will
(v} violate or conflict with any provision of the organizational or governing documents of
Second Lender, (w) to Second Lender’s knowledge, violate, conflict with, or result in the breach
or termination of, or otherwise give any other Person the right to terminate, or constitute (or with
the giving of notice or lapse of time, or both, would constitute} a default under the terms of any
contract, mortgage, lease, bond, indenture, agreement, or other instrument to which Second
Lender is a party or to which any of its properties are subject, (x) to Second Lender’s knowledge,
result in the creation of any lien, charge, encumbrance, deed of trust, mortgage, lease, claim,
security interest, or other right or interest upon the properties or assets of Second Lender
pursuant to the terms of any such contract, deed of trust, mortgege, lease, bond, indenture,
agreement, franchise, or other instrument, (y) violate eny judgment, order, injunction, decree, or
awsrd of any court, arbitrator, administrative agency or governmental or regulatory body of
which Second Lender has knowledge against, or binding vpon, Second Lender or upon any of
the securities, properties, assets, or business of Second Lender or {z)to Second Lender’s
knowledge, constitute a violation by Second Lender of any statute, law or regulation that is
applicable to Second Lender.

(viil) [ExhibitB attached hereto and made a part hereof is a true,

correct and complete listing of all of the Second Loan Documents as of the date hereof. To

" Second Lender’s knowledge, there currently exists no default or event which, with the giving of

notice or the lapse of time, or both, would. constitute a default under the Second Loan
Documents. :

(ix) Second Lender is the Jegal and beneficial owner of the
entire Second Loan free and clear of any lien, security imerest, option or other charge or

encumbrance.
(x)  The Second Loan is not cross-defaulted with any loan other
than the First Loar.
(xi) Second Lender is in compliance with the USA Patriot Act.
(b} First Lender. First Lender hereby represents and warrants as
follows: :

(@) The First Note and the First Mortgage constitute all of the
First Loan Documents. To First Lender's knowledge, there currently exists no default or event
which, with the giving of notice or the lapse of time, or both, would constitute a default under
any of the First Loan Documents.

()  First Lender is the legal and beneficial owner of the entire
First Loan free and clear of any lien, security interest, option or other charge or encumbrance.
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@) There are no conditions precedent to the effectiveness of
this Agreement that have not been satisfied or waived.

(iv)  First Lender has, independently and without reliance upon
Second Lender and based on such documents and information as it has deemed appropriate,
made its own credit analysis and decision to enter into this Agreement.

(v)  Each entity comprising First Lender is duly organized and
is validly existing under the laws of the jurisdiction under which it was organized with full power
to execute, deliver, and perform this Agreement and consummate the transactions contemplated
hereby.

(vi)  All actions necessary to authorize the execution, delivery,
and performance of this Agreement on behalf of First Lender have been duly taken, and alf such
actions continue in full force and effect as of the date hereof.

_ (vil} First Lender has duly executed and deliversd this
Agreement and this Agreement constitutes the legal, valid, and binding agreement of First
Lender enforceable against First Lender in accordance with its terms subject to (x) applicable
bankruptcy, reorganization, insolvency and moratorium Jaws and (y) general principles of equity
which may apply regardless of whether a proceeding is brought at law or in equity.

(vili) To First Lender’s knowledge, no consent of any other
Person and no consent, license, approval, or authorization of, or exempticn by, or registration or
declaration or filing with, any governmental authority, bureau or agency is required in
connection with the execution, delivery or performance by First Lender of this Agreement or
consummation by First Lender of the transactions contemplated by this Agreement.

(ix) None of the execution, delivery and performance of this
Agresment nor the consummation of the transactions contemplated by this Agreement will
(v) violate or conflict with any provision of the organizational or governing documents of any
entity comprising First Lender, (w) to First Lender’s knowledge, violate, conflict with, or result
in the breach or termination of, or otherwisc give any other Person the right to terminate, or
constitute (or with the giving of notice or lapse of time, or both, would constitute) a default under
the terms of any contract, mortgage, lease, bond, indenture, agreement, or other instrument to
which First Lender is a party or to which any of its properties are subject, (x) to First Lender’s
knowledge, result in the creation of any lien, charge, encumbrance, deed of trust, mortgage,
lease, claim, security interest, or other right or interest upon the properties or assets of First
Lender pursuant to the terms of any such contract, deed of wust, mortgage, lease, bond,
indenture, agreement, franchise or other instrument, (y) violate any judgment, order, injunction,
decree or award of any court, arbitrator, administrative agency or governmental or regulatory
body of which First Lender has knowledge against, or binding upon, First Lender or upon any of
the securifies, properties, assets, or business of First Lender or (z) to First Lender’s knowledge,
constitute a violation by First Lender of any statute, law or regulation that is applicable to First
Lender.

NYDOCS 1-808006.7 : 9

SMRH 0000585

Exhibit 3 00C077



Case 8:10-bk-23193-CB Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 82 of 224

(x)  The First Loan is not cross-defaulted with any other loan.
The Premises do not secure any indebtedness or obligations owing to First Lender or any of its
Affiliates from Borrower or any other Person (other than the First Loan and the obligations
secured by the Third Mortgage).

(xi)  First Lender is in compliance with the USA Patriot Act.

Section4.  Tramsfer of Second Loap or First Loap, (a) Second Lender may Transfer
the Second Loan, and any interest therein, to Fairway Onshore Loan Fund LLC, a Delaware
limited lability company, and/or to amy Institutional Lender.

(b)  First Lender shall not Transfer the First Loan, or any of its rights or
interests therein, excepl that (i) First Lender may Transfer all (but not part) of its rights and
interests under the First Loan to a Permitted Transferee and (ii) any constituent entity in First
Lender may Transfer its rights and interests in the First Loan to any other comstituent entity
therein, provided that, in each case, (A) First Lender shall not be in defsult under this
Agreement, (B) no later than thirty (30) days prior to the proposed Transfer, First Lender shall
have notified Second Lender in writing of the proposed Transfer, including the name of the
proposed transferee and, if the proposed transferee is a closely-held entity, the holder(s) of the
ownership interests therein, and, if the proposed transferee is a constituent entity, shall thereafier

~ deliver such documents as Second Lender shall reasonably require in order to determine that the
proposed transferes is a constituent entity transferee, and (C) in the case of clause (bX{) hereof,
any transferee thereunder shali, if required by Second Lender as a condition to such Transfer,
execute and deliver to Second Lender a written confirmation of its agreement to comply with all
of the terms and conditions of this Agreement.

{©) If more than one Person shall hold a direct interest in the First
Loan, the holder(s) of more than 50% of the eggregate principal amount of the First Loan (or if
none of the Persons holding a direct interest own more than 50%, then the holder of a plurality of
such interests) shall designate by written notice to Second Lender one of such Persons (the
“Directing First Lender”) o act on behalf of all such Persons bolding an interest in the First
Loan. Each entity comprising First Lender hereby designates Stradella to be the Directing First
Lender hereunder. Except as otherwise agreed in writing by First Lender and Second Lender,
the Directing First Lender shall have the sole right to receive any notices which are required to
be given or which may be given to First Lender pursuant to this Agreement and to exercise the
rights and power given to First Lender hereunder, including any approval rights of First Lender.
Once the Directing First Lender has been designated hereunder, Second Lender shall be entitled
to rely on such designation until it has received written notice from the holder(s) of more than
50% of the aggregate principal amount of the First Loan (or if none of the Persons holding a
direct interest own more than 50%, then the aggregate holder of a plurality of such interests) of
the designation of a different Person to act as the Directing First Lender. Notwithstanding any
provision of this Section 4(c) to the contrary, each Person holding an interest or participation in
the First Loan shall be deemed to be First Lender for purposes of the rights and restrictions
contained in this Section 4 and shall be subject to the rights and restrictions thereof with respect
to such Person's interest in the First Loan. .
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Section 5. Modifications, Amendments, ete. () First Lender shail not, withowut the
prior written consent of Second Lender, in its sole discretion, in each instance, enter into dny
amendment, deferral, extension, modification, increase, renewel, replacement, consolidation,
supplement or waiver (collectively, a “First Loan Modification™) of the First Loan or the First
Loan Documents,

(d)  Second Lender shall have the right, without the consent of First
Lender in each instance, to enter into any amendment, deferral, extension, modification, increase,
renewal, replacement, consolidation, supplement or waiver (collectively, 2 “Seco
Modification™ of the Second Loan or the Second Loan Documents, provided that no such
Second Loan Modification shal] (i) increase the interest rate, (ii) increase the principal amount of
the Second Loan such that it would thereby be equal to greater than a 70% loan-to-value ratio, or
(iii) shorten the scheduled maturity date of the Second Loan (i.., which is thirty (30) months
from the closing date thereof), without First Lender's consent. Without limiting the generality of
the foregoing, the following shall not be deemed to contravene the provisions of this
Section 5(b): (A) eny amounts funded by Second Lender under the Second Loan Documents as
a result of the meaking of any Protective Advances by Second Lender, (B) interest accruals or
accretions and any compounding thereof (including default interest), and (C) 2 Second Loan
Modification in the case of a work-out or other surrender, extension, compromise, release,
renewal, or indulgence relating to the Second Loan. '

(c) First Lender shall deliver to Second Lender immediately upon
execution thereof copies of any and all modifications, amendments, extensions, consolidations,
spreaders, restatements, alterations, changes or revisions to eny one or more of the First Loan
Documents (including any side letters, waivers of consents entered into, executed or delivered by
First Lender), it being understood that nothing contained in this Section 5(c) is intended to
modify or limit in eny way the prohibition contained in Section S(a} hereof.

(d)  Second Lender shall deliver to First Lender immediatcly upon
execution thereof copies of any and all material modifications, amendments, exiensions,
consolidations, spreaders, restatements, slterations, changes or revisions to any one or more of
the First Loan Documents. :

Section 6. bardination of Se age.

(a) Second Lender bereby acknowledges and agrees that the Second
Mortgage, and the liens and security interests created thereby, shall be subordinate and junior to
the First Mortgage, and the liens and security interests created thereby, provided that such
subordination shall not apply to any First Loan Modification entered into in violation of Section
5(a) above.

(b}  Notwithstanding anything to the contrary contained in this Section
6 or elsewhere in this Agreement, and notwithstanding the existence of a default under the First
Mortgage or any of the First Loan Documents, nothing contained herein shall serve to restrict in
any way whatsoever the right of Second Lender to receive and retain payments made on account
of the Second Loan (including, without limitetion, any scheduled payments, prepayments,
prepayment fees, repayment at maturity, late charges, default interest any other payments
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thereunder), or the right of Second Lender to exercise its rights and remedies, at law, in equity or
otherwise, against Borrower under the Second Loan Docurnents, including without limitation to
realize upon its lien against the Premises pursuant to an Enforcement Action or otherwise.

. Additionally, this Agreement shall not be construed es subordinating and shall not subordinate,
limit or restrict the right of Second Lender to exercise its rights and remedies, at law, in equity or
otherwise, in order to realize upon any of the Separate Collateral, and First Lender hereby
acknowledges and agrees that First Lender does not have, and shall not hereafter acquire, any
lien on, or any other interest whatsoever in the Separate Collateral, or any part thereof,

()] Nothing contsined herein shall prohibit Second Lender from
making Protective Advances (and adding the amount thereof to the principal balance of the
Second Loan). Second Lender shall notify First Lender of any Protective Advances made by
Second Lender within a reasonable time thereafter. : '

(&) In the event of a casualty to the buildings or improvements
constructed on any portion of the Premises or a condemnation or taking under a power of
eminent domain of all or any portion of the Premises, First Lender sball have a first and prior
interest in and to any payments, awards, proceeds, distributions, or consideration arising from
any such event (the “Award”). To the extent the amount of the Award is in excess of emounts
required to be paid to First Lender under the First Loan Documents and/or applied to repair or
restore the Premises, such excess Award shall (i) first, be paid to or at the direction of Second
Lender until the Second Loan hag been paid in full, and (ii) second, be peid to Borrower.

Section7.  Marshalling; Bankruptey.

(a)  Marshailing 5 formation. Bach of Second Lender
and First Lender hereby waives any requirement for marshalling of assets in connection with any
foreclosure of any security interest or any other realization upon collateral in respect of the First
Loan Documents or the Second Loan Documents, as applicable, or any exercise of any rights of
set-off or otherwise. Each of Second Lender and First Lender assumes all responsibility for
keeping itself informed as to the condition (financial or otherwise) of Botrower, the condition of
the Premises and all other collateral and other circumstances and, except for potices expressly
required by this Agreement, neither First Lender nor Second Lender shall have any duty
whatsoever to obtain, advise or deliver information or documents to the other relative to such
condition, business, assets and/or operations.

(?)  NoFiduciary Dugies. Second Lender agrees that First Lender owes
no fiduciary duty to Second Lender in connection with the administration of the First Loan and
the First Loan Documents and Second Lender agrees not to assert any such claim. First Lender
agrees that Second Lender owes no fiduciary duty to First Lender in connection with the
administration of the Second Loan and the Second Loan Documents and First Lender agrees not
10 assert any such claim.

{c) Bankmuptey. (i) The provisions of this Agreement shall be
applicable both before and after the commencement, whether voluntary or involuntary, of any
case, proceeding or other action by or against Borrower under any existing or future law of any
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jurisdiction relating to bankruptey, insolvency, rearganization or relief of debtors (as to Borrower
or any other entity, 2 “Proceeding™).

' (ify  Each of First Lender and Second Lender hereby agrees that
it shall not make any election, give any consent, commence any action or file any motion, claim,
obligation, notice or application or take any other action in any Proceeding by or against
Borrower without the prior written notification of the other at least ien (10) deys in advance
thereof, together with a detailed statement specifying the cause of the action to be taken.
Without limiting the generality of the foregoing, for as long as the First Loan or Second Loan
shell remain outstanding, neither First Lender nor Second Lender shall, and shall not solicit any
person or entity to, and shall not direct or cause Borrower to, without having first notified the
other Lender at ieast ten (10) days in advance thereof, together with a detailed statement
specifying the canse of the action to be taken: (1) commence any Proceeding with respect to
Borrower; (2) institute proceedings to have Borrower sdjudicated a bankrupt or insolvent:
(3) consent to, or acquiesce in, the institution of bankruptey or insolvency proceedings against
Borrower; (4) file a petition or consent to the filing of a petition seeking reorganization,
arrangement, adjustment, winding-up, dissolution, composition, liquidation or other relief by or
on behalf of Borrower; (5) scek or consent to the appointment of a receiver, liquidator, assignee,
trustee, sequestrator, custodian or any similar official for Borrower, the Premises (or any portion
thereof) or any other collatera) securing the First Loan {(or any portion th:reof), (6) make an
assignment for the benefit of any creditor of Borrower; or (7) take any action in furtherance of
any of the foregoing.

(d) To the extent any payment under the. First Loan Documents or

Second Loan Documents (whether by or on behalf of Borrower, as proceeds of security or

enforcement of any right of setoff or otherwise) is declared to be fraudulent or preferential, set

aside: or required to be paid to a trustee, receiver or other similar party under any bankruptey,

insolvency, receivership or similar law, then if such payment is recovered by, or paid over to,

such trustee, receiver or other similar party, the First Loan or Second Loan or part thereof

" originaily intended to be satisfied shall for all purposes of this Agreement be deemed to be
reinstated and cutstanding as if such payment had not occurred.

Section B, Rights of Cure to Second Lender.

(@  First Loan Default Notice. Prior to First Lender's commencing
any Enforcement Action by reason of an Event of Default under the First Loan Documents, First
Lender shall provide written notice of the default which would permit First Lender to commence
such Enforcement Action to Second Lender whether or not First Lender is obligated to give
notice thereof to Borrower (each, a “First Loan Default Notice™). First Lender shall permit
Second Lender an opportunity to cure such default in accordance with the provisions of this
Section 8. Prior to or concurrently with undertaking any curative action with respect to the First
Loan, First Lender shall provide Second Lender with written notice thereof, First Lender shall,
upon request by Second Lender, advise Second Lender as to the current status of any
Enforcement Action.

()  First Loan Monetary Cuge Period. If the default identified in a
First Loan Default Notice is a monetary defsult (i.e., relating to any failure by Borrower to pay a
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sum of money), Second Lender shall have until the expiration of the applicable First Loan
Monetary Cure Period to cure such monetary default Second Lender shall not be required, in
order to effect a cure hereunder within the First Loan Monetary Cure Period, to pay amy
applicable late charges or default rate interest, and no late charges or default rate interest shall
acerue as against Second Lender for such period.

(c)  First Loan Nop-Monetary Cure Pegiod. If the default js of a nop-
monetary nature, Second Lender shall have the same period of time as Borrower under the First
Loan Documents to cure such non-monetary default (which petiod shall commence on the date
of .giving of the First Loan Default Notice to Second Lender) plus thirty (30) days; provided,
however, if such non-monetary default cannot reasomably be cured within such period end if
curative action wes promptly commenced and is being continuously and diligently pursued by
Second Lender (or, with respect to a non-monetary default that is not susceptible of cure, if
Second Lender shall be diligently pursuing the foreclosure of the Second Loan), Second Lender
shal] be given an additional period of time es is reasonably necessary for Second Lender in the
exercise of due diligence to cure such non-monetary default (or complete such foreclosure) for so
long as (i) Second Lender makes or causes 10 be made timely payment of Borrower’s regularly
scheduled monthly principal and/or interest payments under the First Loan, if any, and any other
amounts due under the First Loan Documents (other than default rate interest), (ii) such
additional period of time does not exceed one hundred twenty (120) days, unless such non-
monetary default is of a nature that cannot be cured within such hundred twenty (120) days or
requires foreclosure of the Second Loan in order to cure (or such foreclosure requires more than
one hundred twenty (120) days 1o complete with the exercise of reasonable diligence), in which
case, Second Lender shall have such additions] time as is reasonably necessary to foreclose on
the Second Loan and cure such non-monetary default (or to complete such foreclosure, as the
case may be), provided Second Lender is diligently pursuing such cure and/or foreclosure, as
applicable, and (iii) such default is not caused by a bankruptcy, insolvency or assignment for the
benefit of creditors of Borrower and no Borrower Proceeding exists.

(d) Copie, Defa tices.. First Lender shall deliver to Second
Lender a copy of any notice of an Event of Default under the First Loan Documents
simultanecusly with the delivery of such notice to Borrower. Notwithstanding anything to the
contrary contaired in the First Loan Documents or in this Agreement to the contrary, no Event of
Default sha!l be deemed to exist under the First Loan Documents unless and until Second Lender
shall have received a copy of the notice of such Event of Default as required in the immediately
praceding sentence.

Section 5. Intentionally Omitted,
Section 10.  Intentionally Omitted.
Section 11.  Right 1o Purc First

(a) (@) If (A) the First Loan has been accelerated or is unpaid at

maturity, (B) any Enforcement Action has been commenced and is continuing under the First

Loan Documents, (C) Borrower has become a debtor in any Proceeding or (D) 2 Continuing First
Loan Event of Default has been continuing for ten (10) days or more (each of the foregoing, a

NYDIOCS 1-808006.7 14

SMRH 0000590

Exhibit 3 000082



Case 8:10-bk-23193-CB  Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 87 of 224

“Purchase Option Event”), Second Lender shall have the right, exercisable by giving written
notice to First Lender (such notice, the “Purchase Notice™), to purchase, in whole but not in part,
the First Loan for the First Loan Purchase Price. To be effective the Purchase Notice shall be
given no later than ten (10) days prior to the date scheduled for any foreclosure sale of the
Premises. If Second Lender notifies First Lender in a timely manner that it desires to purchase
the First Loan and the First Loan Documents by giving the Purchase Notice, the closing of such
acquisition shall occur on the date (“Purchase Date™) designated by Second Lender in the
Purchass Notice which Purchase Date shall be not later than the earlier of () ten (10) Business
Days after the date the Purchase Notice is received by First Lender and (II) the date that is five
(5) Business Days preceding the date of any scheduled foreclosure sale under the First Loan
Documents, Concurrently with payment to First Lender of the First Loan Purchase Price, First
Lender shall deliver or cause to be delivered to Second Lender (x) al! First Loan Documents held
by or on behalf of First Lender and will execute in favor of Second Lender or its designee
assignment documentation, in form and substance reasonably acceptable to Second Lender, at
the sole cost and expense of Second Lender, to assign the First Loan and its rights under the First
Loan Documents (without recourse, represemtations or warranties, except for representations as
to the outstanding balance of the First Loan and that First Lender owns the First Loan fres and
clear of any liens or encumbrances, other than liens and encumbrances that are then being
released), and (y) all funds then on deposit in the accounts created under the First Loan
Documents.

(i) In addition to any and all other rights of Second Lender
herein, First Lender agrees that it will not accept a deed in lieu of foreclosure to the Premises (a
“Deed in Lieu™ prior to the later of (x) twenty (20) Business Days after the earlier to occur of
acceleration of the First Loan or the commencement of a foreclosure proceeding under the First
Loan Documents and (y) ten (10) Business Days after First Lender gives Second Lender written
notice of its intention to accept a Deed-in-Lieu, provided that, if Second Lender shell deliver a
Purchase Notice to First Lender prior to the expiration of such twenty (20) or ten (10) Business
Day period, as applicable, First Lender shall not accept the Deed in Lieu to the Premises,
provided that Second Lender pays the First Loan Purchase Price to First Lender and acquires the
First Loan on or prior to the Purchase Date (as set forth in the Purchase Notice end satisfying the
requirements set forth in Sectiop 11(a)(i}}.

()  Subject to the provisions of Section }1(a), the right of Second
Lender to purchase the First Loan shall terminate (i)upon a transfer of the Premises by
foreclosure sale, sale by power of sale or delivery of a deed in lieu of foreclosure or (ii) with
respect to & specific Purchase Option Event, if such Purchase Option Event ceases to exist in
accordance with its terms.

Section 12.  Additional Upderstandings. For as long as the Second Loan remains
outstanding, First Lender shall notify Second Lender promptly if Borrower seeks or requests a
release of the lien of the First Loan or seeks or requests First Lender’s consent to, or take any
action in connection with or in furtherance of, a sale or transfer of all or any material portion of
the Premises, the granting of a further mortgage, deed of trust or similar encumbrance against the
Premises or a prepayment or refinancing of the First Loan. In the event of 2 request by Borrower
for First Lender’s consent to either (i) the sale or transfer of all or any material portion of the
Premises or (if) the granting of a further mortgage, deed of trust or similar encumbrance against
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the Premises, First Lender shall, if First Lender has the right to consent, obtain the prior written
consent of Second Lender prior to First Lender’s granting of its consent or agreemernt thereto,

Section 13, Dbligati ere ot Affected. (a) All rights, interests, agreements
and obligations of First Leader and Second Lender under this Agreement shall remain in full
force and effect irrespective of:

6] any lack of validity or enforceability of the First Loan
Documents or the Second Loan Documents or any other agreement or instrument relating
thereto;

(i}  any taking, exchange, release or nom-perfection of any
other collateral, or any taking, release or amendment or waiver of or consent to or departure from
any guaranty, for all or any portion of the First Loan or the Second Loan;

{iif)  any manner of application of collateral, or proceeds thereof,
to all or any portion of the First Loan or the Sccond Loan, or any manner of sale or other
disposition of any collateral for all or any portion of the First Loan or the Second Loan or any
other mssets of Borrower or any other Control Affiliates of Borrower;

(iv)  any change, restructuring or termination of the corporate
structure or existence of Borrower or any other Control Affiliates of Borrower; or

(v)  any other circumstance which might otherwise constitute a
defense available to, or a discharge of, Borrower or a subordinated creditor or a senior lender
subject to the terms hereof.

(b)  This Agreement shall continue to be effective or be reinstated, as
the case may be, if at any time any payment of all or any portion of the First Loan or the Second
Loan is rescinded or must otherwise be returned by First Lender or Second Lender upon the
insolvency, bankruptcy or reorganization of Borrower or otherwise, all as though such payment
had not been made.

Section 14.  Miscellaneous.

(&) Notices. All notices, demands, requests, consents, approvais or
other communications required, permitted, or desired to be given hereunder shall be in writing
sent by registered or certified mail, postage prepaid, retum receipt requested, or delivered by
hand or reputable overnight courier addressed to the party to be so notified at its address
hereinafter set forth, or to such other address as such party may hercafter specify in accordance
with the provisions of this Section 14. Any such notice, demand, request, consent, approval or
other communication shall be deemed to have been received: (a) upon receipt if mailed, (b) on
the date of delivery by hand if delivered during business hours on a Business Day (otherwise on
the next Business Day) and (c) on the next Business Day if sent by an overnight commer¢ial
courier, in each case addressed to the parties as follows:

To First Lender:
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Stadella Investments, Inc.

t/o Abdolrashid Boroumand
28312 Avenida La Mancha

San Juan Capistrano, CA 92675
Attention;

with a copy to:

Sheppard Mullin Richter & Hampton LLP
650 Town Center Drive ‘

Costa Mesa, CA 92626-1993

Attention: John P. Simon, Esq.

To Second Lender:

First National of America, Inc.

188 Mount Airy Road

Basking Ridge, New Jersey (7920
Attention: Jerry P. Sager

with a copy to:

Anderson Kill & Olick, P.C.
1251 Avenue of the Americas
New York, New York 10020
Attention: Joseph Bulian, Esq.

(&)  Estoppel. (i) Second Lender shall, within ten (10) days following
a request from First Lender, provide First Lender with a written statement setting forth the then
current outstanding principal balance of the Second Loan, the aggregate accrued and umpaid
interest under the Second Loan, and stating whether to Second Lender’s knowledge any default
or Event of Default exists under the Second Loan.

(ify  First Lender shall, within ten (10) days following a request
from Second Lender, provide Second Lender with a written statement setting forth the then
current outstanding principal balance of the First Loan, the aggregate accrued and unpaid interest
under the First Loan, and stating whether to First Lender’s knowledge any default or Event of
Default exists under the First Loan.

(c) Further Assurances. So long as all or any portion of the First Loan
or Second Loan remains unpaid and any First Loan Document encumbers the Premises or any
Second Loan Document encumbers the Premises, First Lender and Second Lender shall each
execute, acknowledge and deliver in recordabje form end upon demand of the other, any other
instruments or agreements reascnably required in order to carry out the provisions of this
Agreement or to effectuate the intent and purposes hereof.
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{d) No Thind Party Beneficiaries; No Modification. The parties hereto
do pot intend the benefits of thiy Agreement to inure tc Borrower or any other Person. This
Agreement may not be changed or terminated orally, but only by an agreement in writing signed
by the party against whom enforcement of any change is sought.

(e)  Successors and Assigns. This Agreement shall bind all successors
and permitted essigns of First Lender and Second Lender and shall inure to the benefit of all
successors and permitted assigns of First Lender and Second Lender.

( Counterpart_Originals. This Agreement may be executed in
counterpart originals, each of which shall constifute an original, and ell of which together shal]
constitute one and the same agreement.

(8) Legal Construction. In all respects, including matters of
construction and performance of this Agreement and the obligations arising hereunder, this
Agreement shall be governed by, end construed in accordance with, the internal laws of the State
of New York applicable to agreements intended to be wholly performed within the State of New
York.

(h) N Waiver; Remedies. No failure on the part of First Lender or
Second Lender to exercise, and no delay in exercising, any right hereunder shall operate as a
waiver thereof, nor shell any single or partial exercise of any right hereunder precjude any other
or further exercise thereof or the exercise of any other right. The remedies herein provided are
cumulative and not exclusive of any remedies provided by law.

@)  NoJoint Venture. Nothing provided herein is infended to create a
joint venture, partnership, tenancy-in-common or joint tenancy relationship between or among
any of the parties hereto. ,

@) Captions. The captions in this Agreement are inserted only as a
matter of convenience and for reference, and are not and shall not be deemed to be a part hereof.

(k)  Conflicts. In the event of any conflict, ambiguity or inconsistency
between the terms and conditions of this Agreement and the terms end conditions of any of the
First Loan Documents or the Second Loan Documents, the terms and conditions of this
Agreement shall control.

() No Release. Nothing herein contained shall operate to (a) release -
Borrower from (i) its obligation to keep and perform all of the terms, conditions, obligations,
covenants and agreements contained in the First Loan Documents or (i) any lability of
Borrower under the First Loan Documents or (b) release Borrower from (i) its obligation to keep
and perform alf of the tenms, conditions, obligations, covenants and agreements contained in the
Second Loan Documents or (ii) any liability of Borrower under the Second Loan Documents.

(m) Continying Agreement. This Agreement is & continuing agreement
and shall remain in full force and effect until the first to occur of (i) payment in full of all
amounts payable to First Lender under the First Loan Documents and discharge of the First
Mortgage 2s a lien against the Premises, or (ii) payment in ful} of all amounts payable to Second
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Lender under the Second Loan Documents and discharge of the Second Mortgage as a lien
against the Premises, or (iii) the transfer of the Premises by foreclosure of the Second Loan
Documents or other Enforcement Action, or (iv) the transfer of the Premises by foreclosure as
permitted hereby of the First Loan Documents or other Enforcement Action as permitted hereby;
provided, however, that (x) any rights or remedies of any party hereto arising out of any breach
of eny provision hereof occurring prior to the date of termination shall survive such termination
and (y) the Second Lender shall be entitled to purchase the First Loan for the First Loan
Purchase Price within 10 (len) Business Days after acquisition by Second Lender of the Premises
by reason of an Enforcement Action.

(n)  Severability. In the event that any provision of this Agreement or
the application hereof to any party hereto shall, to any extent, be invalid or unenforceable under
any applicable statute, regulation, or rule of law, then such provision shall be deemed inoperative
to the extent that it may conflict therewith and shall be deemed modified to conform to such
statute, regulation or rule of law, and the remainder of thiz Agreement and the application of any
such invalid or unenforceable provisions to parties, jurisdictions or circumstances other than to
whom or to which it is beld invalid or unenforceable, shall not be affected thereby nor shall same
affect the validity or enforceability of any other provision of this Agreement.

(o) Injunction. Each of First Lender and Second Lender acknowledges
(and waives any defense based on a ciaim to the coptrary) that monetary damages &re not an
adequate remedy to redress a breach by the other hereunder and that a breach by First Lender or
Second Lender hereunder would cause irreparable harm to the other. Accordingly, First Lender
and Second Lender agree that upon a breach of this Agreement by the other, the remedies of
injunction, declaratory judgment and specific performance shall be available to such
nonbreaching party. '

()  Subordination apd Standstill Agreement. First Lender and Second
Lender are also parties to that certain Subordination and Standstill Agreement dated as of the
date hereof (the “Subordination Agreement™), and nothing contained herein is intended to pertain
to the Subordinate Documents (as defined in the Subordination Agreement), or affect the rights
and obligations of Second Lender and First Lender with respect to the Subordinate Documents
and Second Loan Documents, respectively, as set foria in the Subordination Agreement.

(Q  Reciprocal Disclaimer, (i) First Lender and Second Lender are
cach sophisticated lenders and/or investors in real estats and their respective decision to enter

into the First Loan and the Second Loan is based upon their own independent expert evaluation
of the terms, covenants, conditions and provisions of, respectively, the First Loan Documents
and the Second Loan Documents and such other matters, materials and market conditions and
criteria which each of First Lender and Second Lender deem relevant. Each of First Lender and
Yecond Lender has not relied in entering into this Agreement, and respectively, the First Loan,
the First Loan Documents, the Second Loan or the Second Loan Documents, upen any oral or
written information, representation, warranty or covenant from the other, or any of the other’s
representatives, employees, Affiliates or agents other than the represcntations and warranties of
the other contained herein. Each of First Lender and Second Lender further acknowledges that
no employee, agent or represcotative of the other has been authorized to meke, and that each of
First Lender and Second Lender have not relied upon, any statements, representations, warranties
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or covenants other than those specifically contained in this Agreement. Without limiting the
foregoing, each of First Lender and Second Lender acknowledges that the other has mede no
representations or warranties as to the First Loan or the Second Loan or the Premises (including,
without limitation, the cash flow of the Premises, the value, marketability, condition or firture
performance thereof, the existence, status, adequacy or sufficiency of the leases, the tenancies or
occupencies of the Premises, or the sufficiency of the cash flow of the Premises, to pay all
amounts which may become due from time to time pursuant to the First Loan or the Second
Loan).

i)  Each of First Lender and Second Lender acknowledges (x)
that the First Loan and the First Loan Documents and the Second Loan and Second Loan
Documents are distinct, separate transactions and loans, separate and apart from each other, and
(y) that each party to this Agreement is a distinct and separate lender with a distinct and separate
loan and with its own rights, remedies and collateral which are not in necessarily aligned with
that of the other parties hereto,

Section 15, Expenses.

(a)  To the extent not paid by Borrower or out of or from any collateral
securing the First Loan which is realized by First Lender, Second Lender agrees upon demand to
pay to First Lender the amount of any and all reasonable expenses, inchuding the reasonable fees
and expenses of its counsel and of any experts or agents, which First Lender may incur in
connection with the (i) exercise or enforcement of any of the rights of First Lender against
Second Lender hereunder to the extent that First Lender is the prevailing party in eny dispute
with respect thereto or (if) failure by Second Lender to perform or observe eny of the provisions
hereof.

. ’ (b) To the extent not paid by Borrower out of or from any coliateral
securing the applicable Second Loan which is realized by Second Lender, First Lender agrees
upon demand to pay to Second Lender the amount of any and all reasonable expenses, including
the reasonable fees and expenses of its counsel and of any experts or agents, which Second
Lender may incur in connection with the (i) exercise or enforcement of any of the rights of

_ Second Lender againsi First Lender hereunder to the extent that Secend Lender is the prevailing
party in any dispute with respect thereto or (i) failure by First Lender to perform or observe any
of the provisions hereof.

[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, First Lender and Second Lender have executed this
Agreement as of the date and year first set forth ahave.
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FIRST LENDER:

NORTHWOODS CORPORATION,

a Delawsare ration
i

Nnmc
Title:

STRADELLA INVESTMENTS, INC.
a California corporatwn

By:

Name: Abdolrashid Boroumand
Title: President '

SARBONNE INVESTMENTS, INC.
a California corporation

By:

Name: Abdolrashid Boroumand
Title: President

SPIROS INVESTMENTS, INC.
a California corporation

By

Neme: Abdolrashid Boronmand
Title: President

SAVONA INVESTMENTS, INC.
a California corporation

By:

Name: Abdolrashid Bommumand
Title: President

SANDAL INVESTMENTS, INC.
a California corporation

By:
 Name: Abdolrashid Boroumand
Title: President

21
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, IN WITNESS WHEREOF, First Lender and Second Lender bave executed this
Agreement as of the date and year first set forth above.
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FIRST LENDER:

NORTHWOODS CORPORATION,
a Delaware corporation

By: ‘
Name; Julie A. Gilbert
Title: President

STRADELLA [NVESTLCBNTS INC.

Title: Ptemdent

Title: Presldmt

SAVONA INVESTMENTS, INC.
a Californi

By
ame: Abdolrashid Boroumand
Title: President

SANDAL H\TVESTM:ENTS INC.

Title: Presldcni
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TORTUOSO ]NVESTMENTS INC.

SECOND LENDER:
FIRST NATIONAL OF AMERICA, INC.

By:

Name:
Title:
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TORTUQSO INVESTMENTS, INC.
a California corporation

By:
Name: Abdolrashid Boroumand
Title: President

TAVISTOCK INVESTMENTS, INC.
a California corporation

By:
Name: Abdolrashid Borournand
Title: President

SECOND LENDER:

FIRST NATIONAL /?F ﬁci INC.
. By: //bbA

Name: & & &€ Jrcx.
Title: AtAva srdrd 2IAFETER

22
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ACKNOWLEDGMENT
State of Califomnia
County of __Los Angeles
0n 3!8/06 before me, Patﬁda Lanier, Notal'y Pub{ic

{here insert name and titie of the officar}
personally appeared___Julie A. Gilbert

personally known to me (or proved to me on the basis of satisfactory évidence) o be
the personjgf whose name(] istare subscribed 1o the within instrument and
acknowledged to me that+e/sheshey executed the same in-wsther/kelr authorized
capacityties), and that by kis/herRhek signatura(g§ an the instrument the person{g},

or the entity upon behalf ot which the person(g] acted, executed the instrument.

WITNESS my hand and official seal.

c - Commission ¢ 1875918

Nokary Pubic - Caliomio
Signature Low Argymies. Coundy
) s Cowren. Bapines bicsy 7,

(Seal

SMRH GOOG60Y

Exhibit 3 000093



Case 8:10-bk-23193-CB Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 98 of 224

STATE OF CALIFORNIA

COUNTY OF ORANGE

On March 7, 2006, before me, Barbara Clark, a Notary Public, personally appeared
Abdolrashid Boroumand, persomstly kmowrte-me-tor proved to me on the basis of satisfactory
evidence? to be the person,(dj whose name(g} isfare subscribed to the within instrument and
acknowledged to me that he/sherthey executed the same in hisferitheir authorized capacityéies),
and that by his/herftheir signature(s) on the instrument the pcrsongsf or the entity upon behalf of

* which the pmson/(,s‘f acted, executed the instrument,

WITNESS my hand and official sel.

Si@mM—_—

STATE OF CALIFORNIA

COUNTY OF ORANGE )

On March 7, 2006, before me, Barbara Clark, a Notary Public, personally appeared
Abdolrashid Boroumand, persenatty-krowirm tie-tor proved to me on the besis of satisfactory
evidencejto be the person(#) whose name(s] isfare subscribed to the within instrument and
acknowledged to me that he/st/tirey executed the same in histhenfthetr authorized capacity(es),
and that by hisfher/their signature(s) on the instrument the person(g), or the entity upon behaif of
which the person(g) acted, exccuted the instrument.

WITNESS my hand and official seal.

BARBARA CLARK
Commission # 1537140

Signature ESbase Lelrsk
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STATE OF CALIFORNIA )

COUNTY OF ORANGE )

On March 7, 2006, before me, Berbara Clark, a Notary Public, personally appearsd
Abdolrashid Boroumand, persomattykrowntometor proved to me on the basis of satisfactory
evidenceyto be the person(sf whose name(s] isfare subscribed to the within insument and
acknowledged to me that he/shethey executed the same in hisfher/their authorized capacityties),
and that by hisfrerftheir signature(g} on the instrument the person(g}, or the entity upon behalf of
which the pcrsongsd acted, executed the instrument.

WITNESS my hand end official seal.

SEQMM

STATE OF CALIFORNIA )

St

COUNTY OF ORANGE )

On March 7, 2006, before me, Barbara Clark, a Notary Public, personally appeared

Abdolrashid Boroumand, persorratty-kmowrntomme-tor proved to me on the basis of satisfactory
evidence¥to be the persongyj whose namq(é) isfare subscribed to the within instrument and

acknowledged to me that hefsheftirey executed the same in hisAwerfthetr authorized capacityties),
and that by hisArerftieir signature(g] on the instrument the personf), or the entity upon behalf of
which the person{f) acted, executed the instrument.

WITNESS my hand and official seal.

Signanxg/@dm L faud

Wo2-LA:LKGT0521577.1 -1-
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STATE OF CALIFORNIA

COUNTY OF ORANGE

On March 7, 2006, before me, Barbara Clark, a Notary Public, personally appeared
Abdolrashid Boroumand, persoraity-knewn-tome-ter proved 1o me on the basis of satisfactory
evidence} 1o be the person(s) whose namef) isfare subscribed to the within instrament and
scknowledged to me that hefshefthey executed the same in hisfrerdtheir authorized cepacityties),
and that by hisfheritheir signature(sf on the instrument the person(g), or the entity upon behalf of
which the person() acted, executed the instrument.

WITNESS my hand and official seal.

Si@amww

STATE OF CALIFORNIA

St et e

COUNTY OF ORANGE

_ On March 7, 2006, before me, Barbara Clark, a Notary Public, personally appearsd
Abdolrashid Boroumand, persormalty kowte-me-{or proved to me on the basis of satisfactory
evidence}to be the person(s} whose name(¥) isfare subscribed to the within instrument and
acknowledged to me that he/sherthey executed the same in hisferftheir authorized capacityies),
and that by hisverftheir signature(g§ on the instrument the person{gj, or the entity upon behaif of
which the person&d‘) acted, executed the instrument.

WTITNESS my hand and official seal.

Signature e Lo tpib

Wo2- LA LKSVI0021577.1 . -1-
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STATE OF CALIFORNIA )

COUNTY OF ORANGE }

On March 7, 2006, before me, Barbara Clark, a Notary Public, persopally appeared
Abdolrashid Boroumand, pessenalty-lmevwn-te-me-for proved to me on the basis of satisfactory
evidence} to be the person(s) whose namr,}id) istare subscribed to the within instrument and
acknowledged to me that he/shesthey executed the same in hisfrerftheir authorized capacity(es),
and that by hisfrerftheir sigaatu.rcw on the instrument the person(}, or the entity upon behalf of
which the person/d) acted, executed the instrament. '

WITNESS my band and official scal.

Signature sl nda o fokk

STATE OF CALIFORNIA )
)
COUNTY OF ORANGE )

On March 7, 2006, hefore me, Barbara Clark, a Notary Public, personally appeared
Abdolrashid Boroumand, persenaliy-ikmewsrto-me-for proved to me on the basis of satisfactory
evidence}to be the person(s] whose name(f) isfare subscribed to the within instrument and
acknowledged to me that hefshesthey executed the same in hisArer/treir authorized capacitydes);
and that by hisferftheir signature(s) on the instrument the person(g}, or the entity upon behalf of
which the person;sﬁ acted, executed the instrument.r L R

WITNESS my hand and official seal.

signature £ ura1a Lo laid

W02-LALKEI092157T.1 -1~
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- KRISTINE H CRUZ-VASQUEZ
EXPIRES
STATE OF f\b&)ﬁi}/ % . NY Mﬂ?°
: NOTARY
COUNTY OF (yvieret )
On the } ear 2006 before me, the undersigned, personally
appeared personally known to me or proved to me on the basis of

satisfactory evidence to be the individual whose name is subscribed to the within instnment and
acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument, the person, or the entity upon behalf of which the person acted,
executed the instrument.

Witness may hand and official seal.

Lo 1 ol

STATE OF )
) ss:
COUNTY OF )

Onthe _ day of March in the year 2006 before me, the undersigned, personally

appeared , personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument, the person, or the entity upon behalf of which the person acted,

executed the instrument.
Witess may hand and official seal.
Notary Public
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EXEIBIT A
LEGAL DESCRIPTIO
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EXHIBIT A
LEGAL DESCRIPTION
The tand is described as follows:
PARCEL 1:

THAT PORTION OF SECTION 31, IN TOWNSHIP 4 SOUTH, RANGE 8 EAST, SAN
BERNARDINO MERIDIAN, IN THE CITY OF RANCHO MIRAGE, COUNTY OF
RIVERSIDE, STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT
THEREOF, DESCRIBED AS FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE EAST LINE OF RIO DEL SOL ROAD
(80.00 FEET WIDE) AS DESCRIBED IN DEED TO COUNTY OF RIVERSIDE,
RECORDED MAY 24, 1949 IN BOOK 1079 PAGE 60 OF OFFICIAL RECORDS OF

. RIVERSIDE COUNTY, CALIFORNIA, WITH THE NORTH LINE OF SAID SECTION 31,
BEING A POINT ON SAID NORTH LINE NORTH 89° 42' 26" EAST, _
40.00 FEET THEREON FROM THE NORTHWEST CORNER OF SAID SECTION;
THENCE SOUTH 00° 08' 54" WEST, 2,860.80 FEET ON SAID EAST LINE;
THENCE SOUTH 00° 10’ 45° WEST, 1001.08 FEET ON SAID EAST LINE TO THE
BEGINNING OF A TANGENT CURVE THERE!N CONCAVE WESTERLY OF 2,040.00
FEET RADIUS;
THENCE SOUTHERLY 404.84 FEET ON SAID CURVE, THROUGH A CENTRAL
ANGLE OF 11° 21'53°, TO THE WEST LINE OF SAID SECTION 31;
THENCE SOUTH 00° 10° 45" WEST, 1,257.83 FEET TO THE SOUTHWEST CORNER
OF SAID SECTION;
THENGE ON THE SOUTH LINE OF SAID SECTION, NORTH 89° 50' 47" EAST,
1.972.62 FEET, NORTH 88° 51' 01” EAST, 2,651.43 FEET AND NORTH 8¢° 52' 18°
EAST, 783.13 FEET TO THE SOUTHEAST CORNER OF SAID SECTION;
THENCE NORTH 00° 12’ 39" EAST, 5,335.38 FEET TO THE NORTHEAST CORNER
OF SAID SECTION;
THENCE ON THE NORTH LINE OF SAID SECTION SOUTH 89° 39' 19" WEST,
1,321.44 FEET;
THENCE SOUTH 88° 44' 58° WEST, 1,322.01 FEET; AND SOUTH 88" 42' 26" WEST,
2,734 41 FEET TO THE POINT OF BEGINNING;

EXCEPTING THAT PORTION DESCRIBED BY DEED TO THE COUNTY OF
RIVERSIDE, RECORDED _
OCTOBER 15, 1685 AS INSTRUMENT NO. 258010 OF OFFICIAL RECORDS OF

RIVERS!DE
COUNTY, CALIFORNIA;

ALSO EXCEPT THAT PORTION DESCRIBED BY DEED TO THE CITY OF RANCHO
MIRAGE, RECORDED FEBRUARY 11, 1987 AS INSTRUMENT NO. 40088, OF
OFFICIAL RECORDS OF RIVERSIDE COUNTY, CALIFORNIA,

PARCEL 2:
THAT PORTION OF SECTION 36, TOWNSHIP 4 SOUTH, RANGE § EAST, SAN
BERNARDINO BASE AND MERIDIAN, IN THE COUNTY OF RIVERSIDE, STATE OF

NYDOCS1-815085.1

SMRH 0000608

Exhibit 3 000100



Case 8:10-bk-23193-CB  Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 105 of 224

CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THEREOF, DESCRIBED AS
FOLLOWS:

BEGINNING AT THE INTERSECT}ON OF THE EAST LINE OF RiO DEL SOL ROAD
(80.00 FEET WIDE) AS DESCRIBED IN THE DEED TO COUNTY OF RIVERSIDE,
RECORDED AUGUST 2, 1849 IN BOOK 1038 PAGE 31 OF OFFICIAL RECORDS OF
RIVERSIDE COUNTY, CALIFORNIA, WITH THE WEST LINE OF SECTION 31, IN
TOWNSHIP 4 SOUTH, RANGE 6 EAST; SAID INTERSECTION BEING A POINT ON A
CURVE IN SAID EAST LINE CONCAVE WESTERLY OF 2,040.00 FEET

RADIUS TO WHICH A RADIAL BEARS SOUTH 78° 27" 22" EAST,

THENCE SOUTH 00° 10" 45" WEST, 1,257.93 FEET ON SAID WEST LINE OF
SECTION 31 TO THE SOUTHWEST CORNER OF SAID SECTION 31, BEING THE
SOUTHEAST CORNER OF SAID

SECTION 36; o '

THENCE SOUTH 89° 52' 25" WEST, 538.35 FEET ALONG THE SOUTH LINE OF SAID
SECTION 38 TO THE INTERSECTION OF THE EAST LINE OF SAID DEL RIO DEL
SOL ROAD, SAID INTERSECTION BEING A POINT ON A CURVE OF SAID EAST
LINE, CONCAVE EASTERLY OF 1,860.00 FEET RADIUS TO WHICH A RADIAL BEARS
NORTH 73° 55' 05 WEST;

THENCE ALONG SAID EAST LINE, NORTHERLY 482,81 FEET ALONG SAID CURVE,
THROUGH A CENTRAL ANGLE OF 14° 06" 50°; THENCE NORTH 30° 11’ 45" EAST,
229.63 FEET TO THE BEGINNING OF A TANGENT CURVE CONCAVE WESTERLY OF
2,040.00 FOOT RADIUS AND NORTHERLY 664,10 FEET ON SAID CURVE THROUGH
A CENTRAL ANGLE OF 18° 38’ 07" TO THE POINT OF BEGINNING;

EXCEPTING THEREFROM THAT PORTION DESCRIBED IN THE DEED TO THE CitY
OF RANCHO MIRAGE, RECORDED FEBRUARY 11, 1987 AS INSTRUMENT NO.
40088 OF OFFICIAL RECORDS OF RIVERSIDE COUNTY, CALIFORNIA.

APN: 674-430-007-1 and 818-410-004-6 and 616-410-007-8
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EXHIBIT B
SEC QAN DO s
(All documents dated as of March 14, 2006, unless otherwise indicated.)
1 Promissory Note
2 Deed of Trust
3 Assignment of Leases and Rents
4 Guaranty
E Environmental Indemnity
6 Assignment of tiwuses, Permits and Approvals
7 Two (2) UCC-1 Financing Statements
8 Servicing Fee Agreement
9 Intercreditor Agreement
10  Subordination and Standstill Agreement
11 Escrow Instruction Letter

12 w-9
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EXHIBIT 4
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SUBORDINATION AND STANDSTILL AGREEMENT
A "by and between

NORTHWOODS CORPORATION, STRADELLA INVESTMENTS, INC., SARBONNE
INVESTMENTS, INC., SPIROS INVESTMENTS, INC., SAVONA INVESTMENTS, INC.,
SANDAL INVESTMENTS, INC,, TORTUOQSO INVESTMENTS, INC., and TAVISTOCK
INVESTMENTS, INC.,
as Subordinate Lender

and

FIRST NATIONAL OF AMERICA, INC,,
as Superior Lender

Dated as of March {4 2006

Eagle Ridge Subordination and Standstil Agreement
NYDOCS1-810274.6
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s TION STANDS

This SUBORDINATION AND STANDSTILL AGREEMENT (this “Agreement”) is
dated as of March __, 2006 by and between NORTHWOODS CORPORATION, a Delaware
corporation, STRADELLA INVESTMENTS, INC, a California corporation (“Stradells™),
SARBONNE INVESTMENTS, INC,, & California corporation, SPIROS INVESTMENTS, INC.,
a Califomia corporation, SAVONA INVESTMENTS, INC., a California corporation, SANDAL
INVESTMENTS, INC. a Cealifornia corporation, TORTUOSO INVESTMENTS, INC,, a
California corporation, and TAVISTOCK INVESTMENTS, INC., a Cealifornia corporation
(individually and collectively, “Subordinate Lender”) and FIRST NATIONAL OF AMERICA,
INC., 2 Florida corporation (“Superior [.ender’™).

RECITALS

WHEREAS, Superior Lender has made or is the owner and holder of a loan to RM Eagle
LLC, & Delaware limited liability compeny (“Borrower™) in the original principal amount of
$43,000,000.00 (the *“Superior Loan™), which Superior Loan is evidenced by that certain
Promissory Note (the “Superior Note™) dated es of the date hereof (the “Cloging Date”) made by
Borrower to Superior Lender, and secured by that certain Deed of Trust, Assignmem of Leases
and Rents and Security Agreement (and Fixture Filing) made by Borrower for the benefit of
Superjor Lender (the “Superior Mortgage™), constituting a second deed of trust lien on certain
real property located in Rancho Mirage, California and more particularly described in Exhibit A
annexed hereto (the “Premises™); , _

WHEREAS, Subordinate Lender has made or is the owner and holder of that certain
Subordinate Long Form Deed of Trust and Assignment of Rents (the “Subordinate Mortgage™)
dated as of the date hereof made by Borrower for the benefit of Subordinate Lender, constituting
a third deed of trust lien on the Premises;

WHEREAS, Subordinate Lender is also the owner and holder of 2 ioan to Borrower in
the original principal amount of $25,000,000.00 (the “First Loan”), which First Loan is
evidenced by that certain Secured Promissory Note (the “First Note™) dated as of the date hereof
made by Borrower to Subordinate Lender and secured by that certain Long Form: Deed of Trust

- and Assignment of Rents (the “First Morigage') made by Borrower for the benefit of First
Lender (the First Note and the First Mortgage, collectively, the “First Loan Documents™);

WHEREAS, the lien of the First Mortgage is prior to and superior to the lien of the
Superior Mortgage, and nothing contained in this Agreement shall in any way pertain to the First
Loan Documents, or be deemed in any way to impair the rights of Subordinate Lender under the
First Loan Documents (it being understood and acknowliedged that the First Loan Documents,
and the rights of First Lender thereunder, and the Superior Loan Documents, and the rights of
Superior Lender thereunder, are subject to a sepamate Intercreditor Agreement dated as of the
date hereof between Subordinate Lender and Superior Lender);

WHEREAS, Subordinate Lender is a party to that certain Purchase and Sale Agreement
dated as of February 21, 2006 between Subordinate Lender, as seller, and Borrower, as purchager

(the e and Sale Agreement™) and the other Purchase and Sale Documents (as hercinafier
defined); and

Eagle Ridge Subordination and Standstill Agreement
NYDOCS1-816274.6 .
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WHEREAS, the Superior Lender is unwilling to make the Superior Loan unless (a) the
Subordinate Mortgage and the Purchase and Sale Documents are subject and subordinate to the
Superior Mortgage in the manner hereinafter set forth, and (b) the rights of the Subordinate
Lender under the Subordinate Documents are limited such that, among other things, (i) the
Subordinate Lender shall receive no payments nor take sny action against the Borrower or the
Premises under the Subordinate Documents until such time as the Superior Loen Liabilities have
been paid in full, (ii) the Subordinate Lender shall take no actions to delay refinance, foreclosure
or collection of the Superior Mortgage, and (iii) Superior Lender will control the disposition of
Subordinate Lender's claims against Borrower and the Premises in the event of Borrower’s
bankruptey or debtor reorganization proceedings. : '

NOW, THEREFORE, in consideration of the foregoing recitals and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Subordinate Lender and Superior Lender each hereby agrees as follows:

Section1.  Certain Definitions: Rules of Construstion. As used in this Agreement, the
following capitalized terms shall have the following meanings:

“Affiliate” of any specified Person shali mean any other Person directly or indirectly
Owning and Controlling, or directly or indirectly Owned and Controlied by, or under direct or
indirect common Ownership and Control with, such specified Person. As used in this definition,
“Owning”, “Owned” and “Ownership” mean the ownership, directly or indirectly, in the
aggregate of more than fifty percent (50%) of the beneficial ownership interests of the Person in
question.

-“Agreement” means this Agreement, as the same may be amended, modified and in
effect from time to time, pursuant to the terms hereof.

A ward” has the meaning provided in Section 6{d}.

‘Mg_@g’; means Title 11, U.S.C.A., as amended from time to time and eny
successor statute thereto.

“Borrower” has the meaning provided in the Recitals hereto.

“Borrower Proceeding” means a Proceeding in which Borrower is a debtor.

“Cloging Date” is defined in the recitais hereto.

“Conptrol” means the possession, directly or indirectly, of the power to direct or cause the
direction of the management or policies of an entity, whether through the ability to exercise

voting power, by contract or otherwise. “Controlled by,” “Contrelling” end “under common
Contro] with” shall have the respective correlative meaning thereto,

“Control Affiliate” of any specified Person shall mean any other Person directly or
indirectly Controlling, or directly or indirectly Controlled by, or under direct or indirect commou
Control with, such specified Person

NYDOCS1-B10274 6 2
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“Enforcement Action” means eny (i) judicial ot non-judicial foreclosure proceeding, the
exercise of any power of sale, the taking of a deed or assignment in lieu of foreclosure, the
obtaining of a receiver or the taking of any other enforcement sction againgt the Premises or
Bomower, inchuding the taking of possession or control of the Premises or any material portion
thereof, (i) acceleration of, or demand or action taken in order to collect, all or any indebtedness
secured by the Premises (other than giving of notices of default and statements of overdue
arnounts) or (iii) exercise of any right or remedy available to Subordinate Lender under the
Subordinate Documents, or to Superior Lender under the Superior Loan Documents, as the case
may be, at law, in equity or otherwise with respect to Borrower and/or the Premises.

“Event of Default” as used herein means (i) with respect to the Subordinate Documents,
any defautt or event of default thereunder which has occurred and is continuing (i.c., has not
been cured by Borrower or waived in writing by Suvbordinate Lender); and (i) with respect to the
Superior Loan and the Superior Loan Documents, any Event of Default {as defined therein)
thereunder which has occurred and is continning (i.., has not been cured by Borrower or waived
in writing by Superior Lender).

“Ipstitatiopal [ender” means any institutional lender such as a bank, insurance company,
pension trust, pension fund, investment bank, trust company, investment company, money
management firm or other business entity that is engaged in the buginess of making or owning
real estate Joans or operating commercial properties.

“Lender” means Subordinate Lender and/or Superior Lender, as the context may require.

“Patriot Act Requirements” means that, at all times, (2) none of the funds or other assets
of the Person in question (which, for the purposes of this paragraph, is intended to apply to &
proposed Permitted Transferee) or any principal (for purposes of this paragraph & principal shall
be deemed to be the owner of a one percent (1%) or greater interest) in such Person, shail
constitute property of, or be beneficially owned, directly or indirectly, by any person, entity or
government subject 1o trade restrictions under U.S. law, including, but not limited to, the
International Emergency Economic Powers Act, 50 US.C. §§ 1701 ef seq., the Uniting and
Strengthening America by Providing Appropriate Tools Required to Imtercept and Obstruction
Terrorism (the “USA_Patriot Act™) Act of 2001 (Public Law 107-56), The Trading with the
Epemy Act, 50 U.S.C. App. ! er seq., and any Executive Orders or regulations promulgated
under any such legislation with the result that the investment in-any such Person in question or
any principal in such Person, as applicable (whether directly or indirectly), is prohibited by law
or the proposed Transfer is in violation of law (any such person, enfity or government being
referred to herein as an “Embargoed Person™); (b) no Embargoed Person shall have any interest
of any nature, as applicable, with the result that the investment in any such Person in question or
any principal in such Person, as applicable (whether directly or indirectly), is prohibited by law
or the proposed Transfer is in violation of law; and (c) none of the funds of the Person in
question or any principal in such Person, as applicable, shall have been derived from any
unlawful activity with the result that the investment in such Person or any principal in such
Person, as applicable (whether directly or indirectly), is prohibited by law or the’ proposed
Transfer is in violation of law.

NYDOCS1-830274.6 3
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&

‘Permitted Transferee” means any reputable Person of good character and, in the case of
a closely-held entity, for which each principal that holds a controlling interest therein is also
reputable and of good character, and which Person(s) and principal(s) are in compliance with the
Patriot Act Requirements.

“Person” means any individual, sole proprietorship, corporation, general partmership,
limited partnership, limited liability company or partmership, joint venture, association, joini
stock company, bank, trust, estate unincorporated organization, any federal, state, county or
municipal governmest (or any agency or political subdivision thereof) endowment fund or any
other form of entity. '

“Premises” has the meaning provided in the Recitals hereto.
“Proceeding” has the meening provided in Section 7(a).

“Protective Advances” means all sums advanced for the purpose of payment of real estate
taxes (including special payments in lieu of real estate taxes), maintenance costs, insurance
premiums or other items (including capital items) reasonably necessary to protect the Premises
or any portion thereof (including all reasonable attorneys’ fees, costs relating to the entry upon
the Premises or any portion thereof to meke repairs and the payment, purchase, contest or
compromise of any encumbrance, charge or lien which in the good faith judgment of Lender
appears to'be prior or superior to the Subordinate Mortgage or Superior Mortgage), or any
portion thereof, respectively, from forfeiture, casualty, loss or waste.

“Purchase and Sale Agreement” has the meaning provided in the Recitals hereto.

“Purchase and Sale Documents” means, collectively, the Purchase and Sale Agreement
and all of the other documents or instruments executed or delivered in connection therewith,
including without limitation, the Participation Agreement (and the Memoranda executed in
connection therewith), the Purchase Agreemem Memorandum and the Hotel Agreement, as those
terms are defined in the Purchase and Sale Agreement, but excluding the First Mortgage, the
First Note and the Commercial Parcel Agreement.

“Qubordinate Documents” means, coliectively, the Subordinate Mortgage and the
Purchase and Sale Documents, as any of the foregoing may be modified, amended, extended,
supplemented, restated or replaced froin time to time, subject to the limitations and agreetments

contained in this Agreement, ‘
“Subordinate Document Liabilities” shall mean, colléctively, all of the indebtedness,

liabilities and obligations of Borrower evidenced by the Subordinate Documents and all amounts
due or to become due pursuant to the Subordinate Documents, including interest thereon and any
other amounts payable in respect thereof or in connection therewith, including any late charges,
default interest, prepayment fees or premiums, exit fees, advances and post-petition interest (but
excluding the First Cash Portion Payment and the Second Cash Portion Payment (which is
evidenced by the First Note), as such tcrms are defined in the Purchase end Sale Agreement).

“Subordinate Lender” has the meaning provided in the first paragraph of this Agreement.

NYDOCS[-810274 6 4
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“Subordinate Mortgage™ has the meaning provided in the Recitals hereto.
“Superior Lender” has the meaning provided in the first paragraph of this Agreement.
“Superior Loan"” has the meaning provided in the Recitals hereto.
WM’; meens the documents - evidencing, securing or otherwise
executed in connection with the Superior Loan, which are listed on Exhibit B attached hereto, as

- any of the foregoing may be modified, amended, extended, supplemented, restated or replaced
from time to time, subject to the limitations and agreements contained in this Agreement.

L

“Superior Loan Liabilities” shall mean, collectively, all of the indebtedness, liabilities
and obligations of Borrower evidenced by the Superior Loan Documents and all amounts due or
to become due pursuant to the Superior Loan Documents, including interest thereon and any
other amounts payable in respect thereof or in connection therewith, including any late charges,
default interest, prepayment fees or premiums, exit fees, advances and post-petition interest.

“Superior Loan Modification” has the meaning provided in Section 5(a).
“Superior Morteage” has the meaning provided in the Recitals hereto.
“Superior Note™ has the meaning provided in the Recitals hereto.

“Transfer” means any assignment, pledge, conveyance, sale, transfer, mortgage,
encumbrance, grant of a security interest, issuance of a participation interest or other disposition,
either directly or indirectly, by operation of law or otherwise.

For all purposes of this Agreement, except as otherwise expressly provided or unless the
context otherwise requires:

()] all capitalized terms defined in the recitals to this Agreement shall have
the meanings ascribed thereto whenever used in this Agreement and the terms defined in
this Agreement have the meanings assigned to them in this Agreement, and the use of any
gender herein shall be deemed to include the other genders;

(i)  terms not otherwise defined herein shall have the meaning assigned tu
them in the Superior Mortgage;

(iii) all references in this Agreement to designated Sections, Subsections,
Paragraphs, Articles, Exhibits, Schedules and other subdivisions or addenda without
reference to a document are to the designated sections, subsections, paragraphs and
articles and all other subdivisions of and exhibits, schedules and all other addenda to this
Agreement, unless otherwise specified;

(iv) 2 reference to a Subsection without further reference to a Section is a
reference to such Subsection as contained in the same Section in which the reference
appears, and this rule shail apply to Paragraphs and other subdivisions;

NYDOCS1-810274.6 5
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(v)  the headings and captions used in this Agreement are for convenience of
reference only and do not define, limit or describe the scope or intent of the provisions of
this Agreement,

(vi) the terms “inciudes” or “including” shall mean without limitation by
reason of enumeration;

(vii) the words “herein”, “hereof”, “hereunder” and other words of similar
import refer to this Agreement as a whole and not to eny particular provision;

(viii} the words “to Superior Lender’s knowledge” or “to the knowledge of
Superior Lender” (or words of similar meaning) shall mean to the actual knowledge of
officers of Superior Lender with direct oversight responsibility for the Superior Loan
without independent investigation or inquiry and without any imputation whatsoever; and

‘ (ix) the words “to Subordinate Lender's knowledge” or “to the knowledge of
Subordinate Lender” (or words of similar meaning) shall mean to the actual knowledge
of officers of Subordinate Lender with direct oversight responsibility for the Subordinate
Documents without independent imvestigation or inquiry and without any imputation
whatsoever.

Section 2. Al val of o} ts.

(@) Superior [ender. Superior Lender hereby acknowledges that (i) it
has received and reviewed and, subject to the terms and conditions of this Agreement, hercby
consents to and approves of the making of the Subordinate Mortgage and, subject to the terms
and provisions of this Agreement, all of the terms and provisions of the Subordinate Mortgage;
and (i) the execution, delivery and performance of the Subordinate Mortgage will not constitute
a defanlt or an event which, with the giving of notice or the lapse of time, or both, would
constitute a default under the Superior Loan Documents. ‘

(b)  Subordinate Lender. Subordinate Lender hereby ackmowledges
that (i) it has received and reviewed, and, subject to ihe terms and conditions of this Agreement,
hereby consents to and approves of the making of the Superior Loan and, subject to the terms
and provisions of this Agreement, all of the terms and provisions of the Superior Loan
Documents, (if) the execution, delivery and performance of the Superior Loan Dacuments will
not constitute a default or an event which, with the giving of notice or the lapse of time, or both,
would constitute a default any of the Subordinate Documents, (iii) Superior Lender is under no
obligation or duty to, nor has Superior Lender represented that it will, see to the application of
the proceeds of the Superior Loan and (iv) any application or use of the proceeds of the Superior
Loan for purposes other than those provided in the Superior Loan Documents shall not affect,
impair or defeat the terms and provisions of this Agreement or the Superior Loan Documents.
Subordinate Lender hereby ackmowledges and agrees that any conditions precedent to
Subordinate Lender’s consent to deed of trust or other financing as set forth in the any of the
Subordinate Documents or any other agreements with Borrower, as they apply to the Superior
Loan Documents or the making of the Superior Loan, have been satisfied or waived.

NYDOCS:-610274.6 6
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Section 3. tati W, jes,

(a) Superior Lender. Superior Lender hereby represents and warrents
as follows:

"D There are no conditions precedent to the effectiveness of
this Agreement that have not been satisfied or waived.

(i)  Superior Lender has, independently and without reliance
upon Subordinate Lender and based on such documents and information as it has deemed
appropriate, made its own credit analysis and decision to enter into this Agreement.

(iif) * Superior Lender is duly organized and is validly existing
under the laws of the jurisdiction under which it was organized with full power to execute,
deliver, and perform this Agreement and consummate the transactions contemplated hereby.

(iv)  All actions nscessary to authorize the execution, delivery,
and performance of this Agreement on behalf of Superior Lender have been duly taken, and all
such actions continue in full force and effect as of the date herecf,

(v)  Superior Lender has duly executed and delivered this
Agreement and this Agreement constitutes the legal, valid, and binding agreement of Superior
Lender enforceable against Superior Lender in accordance with its terms subject to (x) applicable
bankruptcy, reorganjzation, insolvency and moratorium laws, and (y) general principles of equity
which may apply regardless of whether a proceeding is brought at law or in equity.

(vi} To the knowledge of Superior Lender, no consent of any
other Person and no consent, license, approval, or authorization of, or exemption by, or
registration or declaration or filing with, any governmental authority, burcau or agency is
required in connection with the execution, delivery or performance by Superior Lender of thig
Agreement or consummation by Superior Lender of the transactions contemplated by this
Agreement.

 {(vii) None of the execution, delivery and performance of this
Agreement nor the consummation of the transactions contempleted by this Agreement will
(v) violaz or conflict with any provision of the organizational or governing documents of
Superior Lender, (w)to Superior Lender’s knowledge, violate, conflict with, or tesult in the
breach or termination of, or otherwise give any other Person the right to terminate, or constitite
(or with the giving of notice or lapse of time, or both, would constifute) a default under the terms
of any contract, mortgage, lease, bond, indenture, agreement, or other instrument to which
Superior Lender is a party or to which any of its properties are subject, (x) to Superior Lender’s
knowledge, result in the creation of any lien, charge, encumbrance, deed of trust, mortgege,
lease, claim, security interest, or other right or interest upon the properties or assets of Superior
Lender pursuant to the terms of any such contract, deed of trust, mortgage, lease, bond,
indenture, agreement, franchise, or other instrument, (y) violate any judgment, order, injunction,
decree, or award of any court, arbitrator, administrative agency or govemmental or regulatory
body of which Superior Lender has knowledge against, or binding upen, Superior Lender or
upon any of the securities, properties, assets, or business of Superior Lender or (z) to Superior
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Lender’s kno“dedgé, constitute a violation by Superior Lender of any statute, law or regulation
that is applicable to Superior Lender.

(viii) Exhibit B attached hereto and made a part hereof is a true,
correct and complete listing of all of the Superior Loan Documents as of the date hereof. To
Superior Lender's knowledge, there currently exists no default or event which, with the giving of
notice or the lapse of time, or both, would constitute a defanlt under the Superior Loan
Documents.

(ix)  Superior Lender is the legal and beneficial owner of the
entire Superior Loan frec and clear of any len, security interest, option or other charge or
encumbrance.

x) The Superior Loan is not cross-defaulted with any
indebtedness or obligations of Borrower other than those evidenced or secured by the
Subordinate Documents or the First Mortgage,

(xi)  Superior Lender is in compliance with the USA Patriot Act.

(b)  Subordipate Lender. Subordinate Lender hereby represents and
warrants as follows:

@) The Subordinate Morigage and the Purchase and Sale
Documents constitute all of the Subordinate Documents. To Subordinate Lender’s knowledge,
there currently exists no default or event which, with the giving of notice or the lapse of time, or
both, would constitute a default under any of the Subordinate Documents.

(i)  Subordinate Lender is the legal and beneficial owner of the
Subordinate Documents free and clear of any lien, security interest, option or other charge or
encumbrance.

(iii) There are no conditions precedent to the effectiveness of
this Agreement that have not been satisfied or waived.

(iv)  Subordinate Lender has, independently and without
reliance upon Superior Lender and based on such documents and information as it has deemed
appropriate, made its own credit analysis and decision to enter into this Agreement.

) Each entity comprising Subordinate Lender is duly
organized and is validly existing under the laws of the jurisdiction under which it was organized
with fall power to execute, deliver, and perform this Agreement and consummate the
transections contemplated hereby.

(vi)  All actions necessary to authorize the execution, delivery,
and performance of this Agreement on behalf of Subordinate Lender have been duly taken, and
all such actions continue in full force and effect as of the date hereof.

NYDGCS1-810274.6 8
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(vil) Subardinate Lender has duly executed and delivered this
Agreement and this Agreement constitutes the legal, valid, and binding agreement of
Subordinate Lender enforceable against Subordinate Lender in accordance with its terms subject
to (x) applicable bankruptcy, reorganization, insolvency and moratorium laws and (y) general
principles of equity which may apply regardless of whether a proceeding is brought at law or in
equity.

(viii} To Subordinate Lender’s knowledge, no consent of any
other Person and no consent, license, spproval, or authorization of, or exemption by, or
registration or declaration or filing with, any governmental authority, burean or agemcy is
required in connection with the execution, delivery or performance by Subordinate Lender of this
Agreement or consummation by Subordinate Lender of the transactions contemplated by this
Agreement.

(ix) None of the exccution, delivery and performance of this
Agreement nor the consummation of the wansactions contemplated by this Agreement will
(v) violate or conflict with any provision of the organizational or governing documents of any
entity comprising Subordinate Lender, (w} to Subordinate Lender’s knowledge, violate, conflict
with, or result in the breach ot termination of, or otherwise give any other Person the right to
terminate, or constitute (or with the giving of notice or lapse of time, or both, would constitute) a
default under the terms of any contract, mortgage, leass, bond, indenture, agreement, or other
instrument to which Subordinate Lender is a party or to which any of its properties are subject,
(x) to Subordinate Lender’s knowledge, result in the creation of any lien, charge, encumbrance,
deed of trust, mortgage, lease, claim, security interest, or other right or interest upon the
properties or assets of Subordinate Lender pursvant to the terms of any such contract, deed of
trust, morigage, lease, bond, indenture, agreement, franchise or other instrument, (y) violate any
judgment, order, injunction, decree or award of any court, arbitrator, administrative agency or
governmental or regulatory body of which Subordinate Lender has knowledge against, or
binding upon, Subordinate Lender or upon any of the securitics, properties, assets, or business of
Subordinate Lender or (z)to Subordinate Lender's knowledge, constitute a viciation by
Subordinate Lender of any statute, law or regulation that is applicable to Subordinate Lender.

(x}  The Subordinate Documents are not cross-defaulted with
any other indebtedness or obligation of Borrower. The Premises do not secure any other
indebtedness or obligations owing from Borrower or any other Person to Subordinate Lender or
any of its Affiliates (other than the First Mortgage).

(xi)  Subordinate Lender is in compliance with the USA Patriot
Act

Section 4. Transf Superior [,oan or Subordinate Loan D ents. {a} Superior
Lender may Transfer the Superior Loan, and any interest therein, to Fairway Onshore Loan Fund
LLC, a Delaware limited Liability company, and/or to any Institutional Lender.

(b) Subordinate Lender shall not Transfer the Subordinate Documents,
or any of its rights or interests therein, except that (i} Subordinate Lender may Transfer all (but
not part) of its rights and interests under the Subordinate Documents to a Permitted Transferee
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and (ii) any constituent entity in Subordinate Lender may Transfer its rights and interests in the
Subordinate Documents to any other constituent entity therein, provided that, in each case, (A)
Subordinate Lender shall not be in defanlt under this Agreement, (B) no later than thirty (30)
days prior to the proposed Transfer, Subordinate Lender shall have notified Superior Lender in
writing of the proposed Transfér, including the name of the proposed transferee and, if the
propased transferes is & closely-held entity, the holder(s) of the ownership interests therein, and,
if the proposed transferee is a constituent enmtity, shall thereafter deliver such documents as
Superior Lender shall reasonably require in order to determine that the proposed transferee is a
constituent entity transferee, and (C) in the case of clause (b)(i) hereof, any transferee thereunder
shall, if required by Superior Lender as a condition to such Transfer, execute and deliver to
Superior Lender a written confirmation of its agreement to comply with all of the terms and
conditions of this Agreement.

(¢) If more than one Person shall hold a direct interest in the
Subordinate Documents, the holder(s) of more than 50% of the aggregate interests in the
Subordinate Documents (or if none of the Persons holding a direct interest own more than 50%,
then the holder of a plurality of such interests) shall designate by written notice to Superior
Lender one of such Persons (the “Directing Subordinate Lender™ to act on hehalf of all such
Persons holding an interest in the Subordinatc Documents. Eech entity comprising Subordinate
Lender hereby designates Stradella to be the Directing Subordinate Lender hereunder. Except as
otherwise agreed in writing by Subordinate Lender and Superior Lender, the Directing
Subordinate Lender shall have the sole right to receive any notices which are required to be
given or which may be given to Subordinate Lender pursuant o this Agreement and to exercise
the rights and power given to Subordinate Lender hereunder, including any approval rights of
Subordinate Lender. Once the Directing Subordinate Lender has been designated hereunder,
Superior Lender shall be entitled to rely on such designation until it hes received wriften notice
from the holder(s) of more than 50% of the aggregate interests in the Subordinate Documents (or
if none of the Persons holding a direct interest own more than 50%, then the aggregate holder of
a plurality of such interests) of the designation of a different Person to act as the Directing
Subordinate Lender. Notwithstanding any provision of this Section 4(c} to the contrary, each
Person holding an interest or participation in the Subordinate Documents shall be deemed to be
Subordinaic Lender for purposes of the rights and restrictions contained in this Section 4 and
shall be subject to the rights and restrictions thereof with respect to such Person’s interest in the
Subordinate Documents.

Section 5. Modificatiops. Amendments. ete. (a) Subordinate Lender shall pot.
without the prior written consent of Superior Lender, in its sole discretion, in each instance, enter
into any amendment, deferral, extension, modification, increase, reniewal, replacement,
consolidation, supplement or waiver of the Subordinate Documents.

(b) Superior Lender shall have the right, without the consent of
Subordinate Lender in each instance, to enter into any amendment, deferral, extension,
modification, increase, renewal, replacement, consolidation, supplement or weiver (collectively,

a “Superior Loan Modification™ of the Superior Loan ot the Superior Loan Documents,
provided that no such Superior Loan Modification shall (i) increase the interest rate, (ii) increase
the principal amount of the Superior Loan such that it would thereby be equal to greater than a
70% loan-to-value ratio, or {iii) shorten the scheduled maturity date of the Superior Loan (i.e.,
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which is thirty (30) months from the closing date thereof), without Subordinate Lender's
consent. Without limiting the generality of the foregoing, the following shall not be deemed to
contravene the provisions of this Section 5(b): (A) any amounts fimded by Superior Lender
under the Superior Loan Documents ag a result of the making of any Protective Advances by
Superior Lender, (B) interest accruals or accretions and any compounding thereof (including
default interest), and (C) a Superior Loan ‘Modification in the case of a work-out or other
surrender, extension, compromise, release, renewal, or indulgence relating to the Superior Loan, -

(¢)  Subordinate Lender shall deliver to Superior Lender immediately
upon execution thereof copies ‘of any and all modificetions, amendments, extensions,
consolidations, spreaders, restatements, alteretions, chenges or revisions to any one or more of
the Subordinate' Documents (inciuding any side letters, waivers or consents eatered into,
executed or delivered by Subordinate Lender), it being understood that nothing contained in this
Section 5(c) is intended to modify or limit in any way the prohibition contained in Section 5{a}
hereof. -

(d) Superior Lender shall deliver to Subordinate Lender immediately
upon execution thereof copies of any and all materizl modifications, amendments, extensions,
consolidations, spreaders, restatements, alterations, changes or revisions to any one or more of
the Superior Loan Documents, )

Section 6. dingtion ubordi Do

(a)  All of Subordinate Lender’s rights to payment and performance of
the Subordinate Document Liabilities, and any liens created pursuant to the Subordinate
Documents, are and at all times shall be subject and subordinate to all of Superior Lender’s
rights to payment and performance of the Superior Loen Liabilifies, and the liens created
pursusant to the Superior Loan Documents, and to all of the terms, covenants end conditions of
the Superior Loan Documents, and to any extensions, substitutions, modifications, amendments,
renewals, refinancings, replacements and consolidations thereof, and Subordinate Lender shall
not accept or receive payments (including, without limitation, whether in cash or other property
and whether received directly, indirectly or by set-off, counterelaim or otherwise) from Berrower
and/or from the Premises of any Subordinate Document Liabilities prior to the date that all of the
Superior Loan Liabilities shall have been paid in full. Without limiting the generality of the
foregoing, Superior Lender shall be entitled to receive payment and performance in full of all
amounts due or to become due to Superior Lender under the Superior Loan Documents before
Subordinate Lender is entitled to receive any payment on account of the Subordinate Document
Liabilities. All payments or distributions upon or with respect to the Subordinate Document
Lisbilies which are received by Subordinate Lender contrary to the provisions of this
Agreement shall be received and held in trust by Subordinate Lender for the benefit of Superior
Lender and shall be paid over to Superior Lender in seme form es so received (with any
necessary endorsement) to be applied (in the case of cash) to, or held as collateral (in the case of
non-cash property or securities) for, the payment or performance of the Superior Losn in
accordance with the terms of the Superior Loan Documents.

(b} So long as any amounts shall remain owing to Superior Lender
under the Superior Loan Documents, Subordinate Lender agrees that:
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() Subordinate’ Lender shall simultaneously send to Superior
Lender notices of all defanits under the Subordinate Documents and copies of all notices
required to be delivered to Borrower pursuant to the Subordinate Documents. Any notice
delivered to Borrower pursuant to the Subordinate Documents shall not be deemed effective until
a copy of such notice has been received by Superior Lender. ‘

(i) Notwithstanding Subordinate Lender's rights under
applicable law or any provisions in the Subordinate Documents to the contrary, until ninety-one
(91) days following the payment in full of all of the Superior Loan Liabilities, Subordinate
Lender acknowledges and agrees that it shall not, without the prior written consent of Superior
Lender, in its sole discretion, declare a default under any of the Subordinate Documents, take any
Enforcement Action or take any other action or proceeding action related thereto.

_ (iii)  Subordinate Lender waives any and all rights it may have
to require that Superior Lender marshall any assets of Borrower in favor of Subordinate Lender,
whether in connection with any Enforcement Action or any other realization upon collateral in
respect of the Superior Loan Documents of otherwise, and waives eny rights of set-off or
otherwise; -

(ivy  Except in the exercise of its rights under the First Loan
Documents only, Subordinate Lender shall not acquire, by subrogation or otherwise, any lien,
estate, right or other interest in the Premises which is or may be prior in right to the Superior
Mortgage, and Subordinate Lender hereby waives any and all rights it may acquire by
subrogation or otherwise to the lien of the Superior Mortgage or any of the other Superior Loan

" Documents; :

) If Subordinate Lender shall receive any cash distributions
in respect of, or other proceeds of, the Premises (including, without limitation, (i) any
distribution arising directly or indirectly from any lien of Superior Lender being avoided,
declared to be fraudulient, or otherwise set aside under the provisions of any law goveming
fraudulent conveyances or transfers, and (ii) any distribution arising directly or indirectly by
reason of or in connection with a Proceeding) in excess of what Subordinate Lender is entitled to
receive in payment of the Subordinate Document Liabilities, subject to and in accordance with
this Agreement (or would have been entitled to if such Proceeding had not occurred or if any
such lien had not been avoided, declared to fraudulemt, or otherwise set aside under the
provisions of any law governing fraudulent conveyances or transfers), Subordinate Lender shall
hold the same in trust, as trustee, for Superior Lender and shall promptly deliver the same to or at
the direction of Superior Lender for the benefit of Superior Lender in precisely the form received
(except for the endorsement or assignment thereof by Subordinate Lender without recourse or
warranty), it being understood that it is the intention of the parties that until all of the Superior
Loan Liabilities shall have beeri paid in full, Superior Lender shall receive all proceeds relating
to any realization upon, distribution in respect of or interest in any of the Premises as and to the
extent set forth in the Superior Loan Documents (but nothing contained herein shall epply o
amounts received by Subordinate Lender pursuant to the First Loan Documents). I[n the event
Subordinate Lender fails to make any such endorsement or assignment, Superior Lender or any
of its officers or employees, is hereby irrevocably euthorized to make the same.
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{c) Subordinate Lender agrees that it shall execute and deliver ali such
other documents (in recordable form) as shall be reasonably required by Superior Lender and by
the title company insuring the lien of the Superior Mortgage to cause the lien and obligations
under the Subordination Documents to be subject and subordinate at all times to the lien and
obligations of the Superior Loan Docurnents in favor of Superior Lender. '

(d) In the event of a casualty to the buildings or improvements
constucted on any portion of the Premises or a condemnation or taking under & power of
eminent domain of ali or any portion of the Premises, Superior Lender shall have & first and prior
interest in and to any payments, awards, proceeds, distributions, or consideration arising from
any such event (the “Awerd™), and Subordinate Lender shall release all of its right, title and
imterest in and to any such Award in favor of Superior Lender. To the extent the emount of the
Award is in excess of amounts required to be paid to Superior Lender under the Superior Loan
Documents in order to pay in full all of the Superior Loan Liabilities, such excess Award shall
(i) first, be paid to or at the direction of Subordinate Lender until amounts due under the
Subordinate Documents have been paid in full, and (if) second, be peid to Borrower.

Section7.  Bankruptcy.

(a) Bankruptcy. (i) The provisions of this Agreement shall be
applicable both before and afier the commencement, whether voluntary or involuntary, of any
case, proceeding or other action by or against Borrower under any existing or future law of any
jurisdiction relating to bankruptcy, insolvency, recrganization or relief'of debtors (as to Borrower
or any other entity, a “Proceeding’), and all references herein to Borrower shall be deemed to
apply to the fee title owner of the Premises as a debtor-in-posscssion and to any trustee in
banknuptcy for the estate of the fee title owner of the Premises.

(iiy In the event Superior Lender is required under any
bankruptcy or other law to return to Borrower, the estate in bankruptcy thereof, any third party or
any trustee, receiver or other similar representative of Borrower any payment or distribution of
assets, whether in cash, property or securities, including, without limitation all or any portion of
the Premises or any proceeds of the Premises previously received by Superior Lender on account
of the Superior Morigage (a2 “Reipstatement Digtribution™), then to the maximum extent
permitted by law, this Agreement and the subordination of the lien of the Subordination
Documents with respect to the Premises or proceeds shall be reinstated with respect to any such
Reinstatement Distribution. Superior Lender shall not be required to contest its obligation to
return such Reinstatement Distribution.

(iii)  Notwithstanding Subordinate Lender’s rights under
applicable law or any provisions in the Subordinate Documents to the contrary, until ninety (2])
days following the payment in full of all of the Superior Loan Liabilities, Subordinate Lender
covenants and agrees that it will not acquiesce, petition or otherwise invoke or cause any other
person to invoke the process of the United State of America, any state or other political
subdivision thereof or any other jurisdiction, any entity exercising executive, legislative, judicial,
regulatory or administrative functions of or pertaining to govermment for the purpose of
commencing or sustaining a case against Borrower, under the Bankruptcy Code or any state
bankrupicy, insolvency or similar law or appointing a receiver, liquidator, assignee, tustee,
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custodian, sequestrator ot other similar official of Borrower or all or any part of its property or
assets or ordering the winding-up or liquidation of the affairs of Borrower. Subordinate Lender
hereby appoints Superior Lender as its agent, and grants to Superior Lender as its agent an
irrevocable power of attomey coupled with an interest, and its proxy, for the purpose of

~ exercising any and all rights and taking any and all actions available to Subordinate Lender in
connection with any case by ot egainst Borrower under the Bankruptcy Code, or any state
bankruptcy insolvency or similar law, including without limitation, the right to vote to accept or
reject a plan, to file a claim, or to make any election under Section 1111(b) of the Bankruptcy
Code. Subordinate Lender agrees that, upon the request of Superior Lender, Subordinate Lender
shall do, execute, acknowledge and deliver to Superior Lender all and every such further acts,
‘deeds conveyances and instruments as Superior Lender may reasonably request for the better
assuring and evidencing of the foregoing appointment and grant.

Section 8. Intentional itted.
Section9.  Intentionally Omitted,
Section 10. tionall itted.
Section 11.  Iptentionally Omitted.
Section I2.  Agdditional Understandings. For as long ss the Superior Loan remains

outstanding, Subordinate Lender shall notify Superior Lender immediately if Borrower seeks or
requests Subordinate Lender’s consent to, or take any action in connection with or in furtherance
of, a sale or transfer of all or eny material portion of the Premises, the granting of a further
mortgage, deed of trust or similar encumbrance against the Premises or a prepayment or payment
of eny amounts owing under the Subordinate Documents. In the event of a request by Borrower
for Subordinate Lender’s consent to either (i) the sale or transfer of all or any material portion of
the Premises or (i} the granting of a further mortgage, deed of trust or similar encumbrance
against the Premises, Subordinate Lender shall, if Subordinate Lender has the right to consent,
obtain the prior written consent of Superior Lender, in its sole discretion, prior to Subordinate
Lender’s granting of its consent or agreement thereto, and no such action shall be permitted
without Superior Lender’s prior written consent.

Section 13.  Obligations Hereunder Not Affected. (a) All rights, interests, agreements
and obligations of Subordinate Lender and Superior Lender under this Agreement shall remain in
full force and effect irrespective of:

(i) any lack of validity or enforceability of the Superior Loan
Documents or the Subordinate Documents or any other agreement or instrument relating thereto;

(ii}  any taking, exchange, release or non-perfection of any
other collateral, or any taking, release or amendnient or waiver of or consent to or departure from

any guaranty, for all or any portion of the Superior Loan Documents or the Subordinate
Documents; .

' (iif}  any manner of application of collateral, or proceeds thereof,
to all or any portion of the Superior Loan or the Subordinate Documents, or any manner of sale
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or other disposition of any collateral for ell or any portion of the Superior Loan Documents or
the Subordinate Documents or any other assets of Borrower or any other Control Affiliates of
Borrower,;

. (iv) any change, restructuring or termination of the corporate
structure or existence of Borrower or any other Cantrol Affiliates of Borrower; or

(v)  any other circumstance which might otherwise constitute a
defense available to, or a discharge of, Borrower or a subordinated creditor or & senior Jender
subject to the terms hereof.

(b) This Agreement shall continue to be effective or be reinstated, as
the case may be, if at any time any payment of all or any portion of the amounts evidenced or
secured by the Superior Loan Documents or the amounts evidenced or secured by the
Subordinste Documents is rescinded or must otherwise be returned by Subordinate Lender or
Superior Lender upon the insolvency, bankruptcy or recrganization of Borrower or otherwizse, all

- as though such payment had not been made.

Section }4.  Miscellaneo

@ Notices. All notices, demands, requests, consents, approvals or
other communications required, permitted, or desired to be given hereunder shall be in writing
sent by registered or certified mail, postage prepaid, return receipt requested, or delivered by
hand or reputable ovemnight courier addressed to the party to be so notified at its address
hereinafter set forth, or to such other address as such party may hereafter specify in accordance
with the provisions of this Section 14, Any such notice, demand, request, consent, approval or
other communication shall be deemed to have been received: (a) upon receipt if mailed, (b) on
the date of delivery by hand if delivered during business hours on a Business Day (otherwisc on
the next Business Day) and (c) on the next Business Day if sent by an overnight commercial
coutier, in each case addressed to the parties as follows:

To Subordinate Lender:

Stradella Investments, Inc,

¢/o Abdolrashid Boroumand
28312 Avenida La Mancha

San Juan Capistreno, CA 92675
Attention:

with & copy to:

Sheppard Mullin Richter & Hamptoo LLP
650 Town Center Drive

Costa Mesa, CA 92626-1993

Attention: John P. Simon, Esq.

To Superior Lender:
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First National of America, Inc,
188 Mount Airy Road

Basking Ridge, New Jersey 07920
Attention: Jerry P. Sager

with a copy to:

Anderson Kill & Olick, P.C.
1251 Avenue of the Americas
New York, New York 10020
Attention: Joseph Bulian, Esq.

(b) No Third Party Beneficiaries; No Modification. The parties hereto
do not intend the benefits of this Agreement to inure to Borrower or any other Person other than
Loan Pledgees. This Agreement may not be changed or terminated orally, but only by an
agreement in writing signed by the party against whom enforcement of any change is sought.

(¢)  Successors and Assigns. This Agreement shall bind all successors
and permitted assigns of Subordinate Lender and Superior Lender and shall inure to the benefit
of all successors and permitted assigns of Subordinate Lender and Superior Lender.

(d)  Counterpart Originals. This Agreement may be executed in
counterpart originals, each of which shall constitute an original, and all of which together shall
constituts one and the same agreement. .

(¢) - Legal Construction. In all respects, including metters of
construction and performance of this Agreement and the obligations arising hereunder, this
Agreement shall be governed by, end construed in accordance with, the internal laws of the State
of New York applicable tc agreements intended to be wholly performed within the State of New
York.

) No Waiver; Remedies. No failure on the part of Subordinate
Lender or Superior Lender to exercise, and no delay in exercising, any right hereunder shall

operate as a waiver thercof, nor shall any single or partial exercise of any right hereunder
preclude any other or further exercise thercof or the exercise of any other right. The remedies
herein provided are cumulative and not exclusive of any remedies provided by law.

(g) NoJoint Venture, Nothing provided herein is intended to create a
joint venture, partnership, tenancy-in-common or joint tenency relationship between of among
any of the parties hereto.

(h)  Captions. The captions in this Agreement are inserted only as a
matter of convenience and for reference, and are not and shall not be deemed to be a part hereof.

(i) Conflicts. In the event of any conflict, ambiguity or inconsistency
between the terms and conditions of this Agreement and the terms and conditions of any of the
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Superior Loan Documents or the Subordinate Documents, the terms and conditions of this
Agreement shall control. ’

1)} No Release. Nothing herein contained shall operate to (2) release
Borrower from (i) its obligation to keep and perform all of the terms, conditions, obligations,
covenants and agreements contained in the Superior Loan Documents or (if) any lability of
Borrower under the Superior Loan Documents or (b} release Borrower from (i) its obligation to
keep and perform all of the terms, conditions, obligations, covenants and agreements contained
in the Subordinate Documents or (ii) any liability of Borrower under the Subordinate
Documents.

, (x) Continuing Agreement This Agreement is a continuing agreement
and shall remain in full force and effect until ninety-one (91) days after payment in ful of all of
the Superior Loan Document Liabilities and the reconveyance of the lien of the Superior
Mortgage against he Premises; provided, however, that any rights or remedies of any party
hereto arising out of any breach of any provision hereof occurring prior to the date of termination
shall survive such termination,

) Severability. In the event that any provision of this Agreement or
the application hereof to any party hereta shall, to any extent, be invalid or unenforceable under
any applicable statute, reguiation, or rule of law, then such provision shall be deerned inoperative
to the extent that it may conflict therewith and shall be deemed modified to conform to such
statute, regulation or rule of law, and the remainder of this Agreement and the application of any
such invalid or unenforceable provisions to parties, jurisdictions or circumstances other than to
whom or to which it is held invalid ot unenforceable, shall not be affected thereby nor shall same
affect the validity or enforceability of any other provision of this Agreement.

(m) Injunction Each of Subordinate Lender and Superior Lender
acknowledges (and waives any defense based on a claim to the contrary) that monetary demages
are not an adequatc remedy to redress a breach by the other hereunder and that a breach by
Subordinate Lender or Superior Lender hereunder would cause frreparable harm to the other.
Accordingly, Subordinate Lender and Superior Lender agree that upon a breach of this
Agreement by the other, the remedies of injunction, declaratory judgment and specific
performance shall be available to such nonbreaching perty,

(n)  Reciprocal Disclaimer. (i) Subordinate Lender and Superior
Lender are each sophisticated lenders and/or investors in real estate and their respective decision
to enter into the Subordinate Documents and the Superior Loen Documents is based upon their
own independent expert cvaluation of the terms, covenants, conditions and provisions of,
respectively, the Subordinate Documents and the Superior Loan Documents and such other
matters, materials and market conditions and criteria which each of Subordinate Lender and
Superior Lender deem relevant. Each of Subordinate Lender and Superior Lender has not relied
in entering into this Agreement, and respectively, the Subordinate Documents or the Superior
Loan Documents, upon any oral or written information, representation, warranty or covenant
from the other, or any of the other's representatives, employees, Affiliates or agents other than
the representations and warranties of the other contained herein. Each of Subordinafe Lender
and Superior Lender further acknowledges that no employee, agent or representative of the other
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has been authorized to make, and that each of Subordinate Lender and Superior Lender have not
relied upon, eny statements, representations, warranties or covenants other than those specifically
contained in this Agresment. Without limiting the foregoing, each of Subordinate Lender and
Superior Lender acknowledges that the other has made no representations or warranties as to the
Subordinate Documents or the Superior Loan Documents or the Premises (including, without
limitation, the cash flow of the Premises, the value, marketability, condition or future
performance thereof, or the sufficiency of the cash flow of the Premises, to pay all amounts
which may become due from time to time pursuant to the Subordinate Documents or the
Superior Loan Documents).

(@) Each of Subordinate Lender and Superior Lender
acknowledges (x) that the Superior Loan Documents and the Subordinate Documents evidence
and/or secure distinct, separate transactions, separate and apart from each other, and (y) that each
party to this Agreement is a distinct and separate holder of its respective rights and interests and
with its own rights, remedies and collateral which are not necessarily aligned with that of the
other parties hereto.

Section 15.  Expenses.

(a) To the extent not paid by Borrower or out of or from any collateral
securing the Superior Loan which is realized by Superior Lender, Subordinate Lender agrees
upen demand to pay to Superior Lender the amount of any and all reesonable expenses,
including the reasonable fees and expenses of its counsel and of any experts or agents, which
Superior Lender may incur in connection with the (i) exercise or enforcement of any of the rights
of Superior Lender against Subordinate Lender hereunder to the extent that Superior Lender is
the prevailing party in any dispute with respect thereto or (i) failure by Subordinate Lender to
perform or observe any of the provisions hereof.

®) To the extent not paid by Borrower out of or from any collateral
gecuring the amounts evidenced or secured by the applicable Subordinate Documents which is
realized by Subordinate Lender, Superior Lender agrees upon demand to pay to Subordinate
Lender the amount of eny and all reasonable expenses, including the reasonable fees and
expenses of its counsel and of any experts or agents, which Subordinate Lender may incur in
connection with the (i) exercise or enforcemesnt of any of the rights of Subordinate Lender
against Superior Lender hereunder to the extent that Subordinate Londer is the prevailing party in
any dispute with respect thereto or (ji) failure by Superior Lender to perform or observe any of
the provisions hereof.

[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, Subordinate Lender and Superior Lender have executed this
Agreement as of the date and year first set forth above.
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SUBORDINATE LENDER:
NORTHWCODS CORPORATION,
2 Delawage corporation -
o L
Name: | fulie A. Gilbert
Title: sident

STRADELLA INVESTMENTS, INC.
a California corporation

By.

.Name: Abdolrashid Boroumand
Title: President

SARBONNE INVESTMENTS, INC.
a California corporation

By

Name; Abgdolrashid Boroumand
Title: President

SPIROS INVESTMENTS, INC.
g California corporation

By

Name: Abdolrashid Boroumand
Title: President

_ SAVONA INVESTMENTS, INC.

a California corporation

By:

Name: Abdolrashid Boroumand
Title: President

SANDAL INVESTMENTS, INC.
a California corporation

By:

.Name: Abdolrashid Boroumand
Title: President

19
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IN WITNESS WHEREOQF, Subordinate Lender and Superior Lender have executed this
Agreement as of the date and year first set forth above.

NYDOCS1-810274.6
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SUBORDINATE LENDER:

" NORTHWOODS CORPORATION,

a Delaware corporation

By:

Name: Julie A, Gilbert
Title: President

. STRADBI..LA INVESTMENTS INC.

Title: ' Pregident

SAV ONA B@VES"'MENT 3, INC.

Title: President

19
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Title: Presiden

SUPERIOR L ENDER:
FIRST NATIONAL OF AMERICA, INC.

By:

Name:
Title:

NYDOCS1-810274.6 20
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TORTUOSO INVESTMENTS, INC.
a California corporation

By:
Name: Abdolrashid Borourmnand
Title: President

TAVISTOCK INVESTMENTS, INC.
a California corporation

By:

‘Name: Abdolrashid Boroumand
Title: President

SUPERIOR LENDER:

FIRST NATIONAL %@IGA, INC.
By: -

Name: W, c#f Beck
Title: Avawvdgrac Dmscron,

20
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- ACKNOWLEDGMENT

State of California
County of __Los Angeles

On 3/8/06 before me, PatfiCIa Lanlel’, Notaf'y‘ Pub‘lic
‘ (here insart name and title of the officar}

parsonally appeared___Julie A. Gilbert

parsonally known to me {or proved to me on the basis of satisfactory evidenca) to be
the person(ﬁ whose namegdf is/are subscribed to the within instrument and
acknowledged to me that+rershe/tvey executed the same in hietherdiseir authorized
capacityées}, and that by kisfher/heir signature(€) on the instrument the person(df,

or the entity upon behalf of which the person(ﬂ acted, executed the instrument.

WITNESS my hand and official seal,

c c
Signature

Commission # 157%15
Nolary fublc: - Cafomia
Los Angeies. Courdy

My Comm. Sipbes Moy 7,

(Seal)

SMRH 0000566
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STATE OF CALIFORNIA }

COUNTY OF ORANGE

On March 7, 2006, before me, Barbara Clark, a Notary Public, personally appeared
Abdolrashid Borouimand, persensity-known trme<er proved to me on the basis of satisfactery
evidence} to be the person;ﬁ whose name(yf isfare subscribed to the within instrument and
acknowledged to me that h executed the same in hisfherétheir authorized capacity(ies),
and that by hisfterftherr signa on the instrument the person(pf, or the entity upon behalf of
which the person(y) acted, executed the instrument.

WITNESS my hand and official seal,

Signaturgt ,;/"p/m

STATE OF CALIFORNIA

M N e

COUNTY OF ORANGE

On March 7, 2006, before me, Barbara Clark, a Notary Public, personally appeared
Abdolrashid Boroumand, persenatiy forowmr oz oy proved to me on the basis of satisfactory

evidence)to be the parson(af) whose nam:(;/) isfare subscribcd to the within instrurnent and
acknowledged to me that he/stre/they executed the same in hisfrertheir authorized capacity(ies),
and that by hisfrer/their sxgnamrc(yf on the instrument the pcrson(;r)/ or the entity upon behalf of
which the pcrson(s? acted, executed the instrument.

WITNESS my hand and official seal.

Signanaree 20 /r00 phsk

W02-LALKST0921577.1 -1~
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STATE OF CALIFORNIA

COUNTY OF ORANGE

On March 7, 2006, before me, Barbara Clark, a Notary Public, personally eppeared
Abdolrashid Boroumand, persenatiy-enown-to-me{or proved to me on the basis of safisfactory
evidence¥to be the personésy whose name{s) isfare subscribed to the within instrument and
acknowledged to me that he/sha/they executed the same in hisfrer/tiedr authorized capacity(ies),
and that by hisAserftheir signaturefs} on the instrument the persongs), or the entity upon behalf of
which the personés} acted, executed the instrument.

WITNESS my hand and official seal.

signetus £ 0 asn Lolonh

STATE OF CALIFORNIA

S gt Sagtt

COUNTY OF ORANGE

On March 7, 2006, hcforc me, Barbara Clark, a Notary Public, personally appeared
Abdolrashid Boroumand, persensity-ienown-te-me-(or proved to me on the basis of satisfactory
evidenceyto be the person(g) whose namegé istare subscribed to the within instrument and
acknowledged to me that hedshesthey executed the same in hises/their authorized capacityfies;,
and that by hisfhrerftheir signature(s) on the instrument the personfej, or the entity upon behalf of
which the pcrsong!() acted, executed the instrument,

WITNESS my hand and official seal.

Signatue 020 bance Lobbnd

W02-LALKEI092I577.1 -1-
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STATE OF CALIFORNIA

N N et

COUNTY OF ORANGE

On March 7, 2006, before me, Barbara Clark, a Notary Public, personally eppeared
Abdolrashid Boroumand, personattykmown-te-me-ter proved to me on the basis of satisfactory
evidence}to be the pm‘sm}@) whose name(sy is/are subscribed to the within instrument and
acknowledged to me that he/shefthey executed the same in hisfer/their authorized capacity(ies),
and that by hisferftheir signature(s) on the instrument the person(s}, or the entity- upon behalf of
which the pctson(;f acted, executed the instrument.

WITNESS my hand and officiel seal.

My Cornm. Expiess Jon 13, 200
Signature 50 by Lo flasl-

STATE OF CALIFORNIA )

—

COUNTY OF ORANGE )

On March 7, 2006, before me, Berbara Clark, a Notary Public, personally appeare,d

Abdolrashid Boroumand, persenatly-knewn-to-me-ter proved to me on the basis of satisfactory
evidence}o be the person{d) whose name(d) is/are subscribed to the within instrument and

acknowledged to me that he/shefthey exccuted the same in histherftheir authonized capacity(ies),
and that by hisArerftieir signaturef€) on the instrument the person(s), or the entity upon behalf of
which the pemon_(xj acted, executed the instrument.

WITNESS my hand and official seal. SARBARA CLARK
@ Commission # 1587140

Courdy
My Carmn. Expivas Jon 13,
Signature M»ﬁ £

SMRH OGJ0565
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STATE OF CALIFORNIA J

Ly

COUNTY OF ORANGE )

On March 7, 2006, before me, Barbara Clark, a Notary Public, personally appeared
Abdolrashid Boroumand, persenatty-fowirto-me(or proved to me on the basis of satisfactory
evidence}to be the personff) whose name(sf is/ave-subscribed to the within instrument and
acknowledged to me that he/shefthey executed the same in hisAverftheir authorized capacitytiesy,-
and that by hisferftheir signature(s§ on the instrument the person(s¥, or the entity upon behalf of
which the pcrsonggﬁ acted, executed the instrument. ‘

WITNESS my hand and official seal.

Signature ,ﬁi’dﬁw Lot b

SMRH DO0OOS70
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STATE OF Ntw I{j‘jq

COUNTY OF gbmtrﬂi

On the _[i%ay of March in the year 2006 before me, the undersigned, personally

appeared personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrament and
acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument, the person, or the entity upon behalf of which the person acted,
executed the instrument.

)
) ss:
)

Witness may hand and official seal.

MY OOMAERSSION EXPIRES
BEPTEMPER 15T 2010 i: , 2{ g
ROTARY PUBLIC /V %
' Notary Public -

STATE OF )
) ss
COUNTY OF : )

Onthe _ day of March in the year 2006 before me, the undersigned, personally

, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument, the person, or the entity upon behalf of which the person acted,
executed the instrurnent.

Witness may hand and official seai.

Notary Public

NYDOCS!-810274.6 21
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EXHIBIT A
LEGAL DES ON

NYDOCS1-810274.6 22
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EXHIBIT A
LEGAL DESCRIPTION
Tha land is described as foliows:
PARCEL 1:

THAT PORTION OF SECTION 31, IN TOWNSHIP 4 SOUTH, RANGE & EAST, SAN
BERNARDINO MERIDIAN, {N THE CITY OF RANCHO MIRAGE, COUNTY OF
RIVERSIDE, STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT
THEREOF, DESCRIBED AS FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE EAST LINE OF RIO DEL SCL ROAD
(80.00 FEET WIDE) AS DESCRIBED IN DEED TO COUNTY QF RIVERSIDE,
RECORDED MAY 24, 1849 [N BOOK 1079 PAGE 80 Of OFFICIAL RECORDS OF
RIVERSIDE COUNTY, CALIFORNIA, WITH THE NORTH LINE OF SAID SECTION 34,
BEING A POINT ON SAID NORTH LINE NORTH 88° 42" 26° EAST,

40.00 FEET THEREON FROM THE NORTHWEST CORNER OF SAID SECTION;
THENCE SOUTH 00° 08' 54" WEST, 2,660.80 FEET ON SAID EAST LINE;

THENCE SOUTH 00° 10' 45" WEST, 1001.09 FEET ON SAID EAST LINE TO THE
BEGINNING OF A TANGENT CURVE THERE!N CONCAVE WESTERLY OF 2,040.00
FEET RADIUS;

THENCE SOUTHERLY 404.84 FEET ON SAID CURVE, THROUGH A CENTRAL
ANGLE OF 11° 21'53", TO THE WEST LINE OF SAID SECTION 31,

THENCE SOUTH 00° 10° 45" WEST, 1,257.93 FEET TO THE SOUTHWEST CORNER
OF SAID SECTION; -

THENCE ON THE SOUTH LINE OF SAID SECTION, NORTH 88" 50’ 47" EAST,
1,972.62 FEET, NORTH 88° 51" 01" EAST, 2,651.43 FEET AND NORTH 88° 52° 18"
EAST, 783.13 FEET TO THE SOUTHEAST CORNER OF SAID SECTION;

THENCE NORTH 00° 12' 38" EAST, 5,335.38 FEET TO THE NORTHEAST CORNER
OF SAID SECTION;

THENCE ON THE NORTH LINE OF SAID SECTION SOUTH 89° 39" 187 WEST,
1,321.44 FEET,

THENCE SOUTH 89° 44' 58" WEST, 1,322.01 FEET; AND SOUTH 89° 42' 26" WEST,
2,734 .41 FEET TO THE POINT OF BE"‘ENN'MP

EXCEPTING THAT PORTION DESCRIBED BY DEED TO THE COUNTY OF

RIVERSIDE, RECORDED
OCTOBER 15, 1986 AS INSTRUMENT NQ. 258010 OF OFFIC!AL RECORDS OF

RIVERSIDE
COUNTY, CALIFORNIA;

ALSO EXCEPT THAT PORTION DESCRIBED BY DEED TO THE CiTY OF RANCHO
MIRAGE, RECORDED FEBRUARY 11, 1887 AS INSTRUMENT NO. 40088, OF
OFFICIAL RECORDS OF RIVERSIDE COUNTY, CALIFORNIA.

PARCEL 2.
THAT PORTION OF SECTION 38, TOWNSHIP 4 SOUTH, RANGE 5 EAST, SAN
BERNARDINO BASE AND MERIDIAN, IN THE COUNTY OF RIVERSIDE, STATE OF

NYDOCS1.815085.1

SMRH 0000573

Exhibit 4 000135



Case 8:10-bk-23193-CB Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 140 of 224

CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THEREOF, DESCRIBED AS
FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE EAST LINE OF RIO DEL SOL ROAD
(80.00 FEET WIDE) AS DESCRIBED iN THE DEED TO COUNTY OF RIVERSIDE,
RECORDED AUGUST 2, 19848 iIX BOOK 1089 PAGE 31 OF OFFICIAL RECORDS OF
RIVERSIDE COUNTY, CALIFORNIA, WITH THE WEST LINE OF SECTION 31, iN
TOWNSHIP 4 SOUTH, RANGE 6 EAST; SAID INTERSECTION BEING A POINTON A
CURVE IN SAID EAST LINE CONCAVE WESTERLY OF 2.040.00 FEET

RADIUS TO WHICH A RADIAL BEARS SOUTH 78° 27' 22° EAST,;

THENCE SOUTH 00° 10’ 45" WEST, 1,257.93 FEET ON SAID WEST LINE OF
SECTION 31 TO THE SOUTHWEST CORNER OF SAID SECTION 31, BEING THE
SQUTHEAST CORNER OF SAID

SECTION 38;

THENCE SOUTH 89° 52 25" WEST, 538.35 FEET ALONG THE SOUTH LINE OF SAID
SECTION 36 TO THE INTERSECTION OF THE EAST LINE OF SAID DEL RiO DEL
SOl ROAD, SAID INTERSECTION BEING A POINT ON A CURVE OF SAID EAST
LINE, CONCAVE EASTERLY OF 1,960.00 FEET RADIUS TO WHICH A RADIAL BEARS
NORTH 73° 55" 05" WEST;

THENCE ALONG SAID EAST LINE, NORTHERLY 482.81 FEET ALONG SAID CURVE,
THROUGH A CENTRAL ANGLE OF 14° 06’ 50", THENCE NORTH 30° 11’ 45° EAST,
229.63-FEET TO THE BEGINNING OF A TANGENT CURVE CONCAVE WESTERLY OF
2,040.00 FOOT RADIUS AND NORTHERLY 664.10 FEET ON SAID CURVE THROUGH
A CENTRAL ANGLE OF 18° 39' 07" TO THE POINT OF BEGINNING;

EXCEPTING THEREFROM THAT PORTION DESCRIBED IN THE DEED TO THE CiTY
OF RANCHO MIRAGE, RECORDED FEBRUARY 11, 1987 AS INSTRUMENT NO.
40088 OF OFFICIAL RECORDS OF RIVERSIDE COUNTY, CALIFORNIA.

APN: B874-430-007-1 and §18-410-004-6 and 618-410-007-8

NYDOCS1-815085.1
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EXHIBIT B
RIOR LOAND NTS
(All documents dated as of March 14, 2006, unless otherwise indicated.)

i Promissory Note
2 Deed of Trust
3 Assignment of Leases and Rents
4 Guaranty
5 Environmental Indemnity
] Assignment of Licenses, Permits and Approvals
7 Two (2) UCC-1 Financing Statements
g Servicing Fee Agreement
9 Intercreditor Agreement
10 Subordination and Standstill Agreement
1i Escrow Instruction Letter

12 W9

NYDOCS1-810274.6 ‘ 23
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EXHIBIT 5
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RM EAGLE LLC
(Truster or Borrower)

to

FIRST AMERICAN TITLE INSURANCE COMPANY
(Trustes)

for the begefit of

FIRST NATIONAL OF AMERICA, INC,
(Beaeficiary or Leader)

DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS
AND SECURITY AGREEMENT (AND FIXTURE FILING)

Duted: As of March /7, 2006

DOCUMENT PREPARED BY AND WHEN RECORDED RETURN TO
ANDERSON KILL & OLICK, P.C.
1251 Avenue of the Americasg
New York, NY 10020
Attention: Jeseph Bulian, Esg.

g

NYDOCS!-30797L4
Eagle Ridpe Doed of Trust

Description: Riverside, A Document-Year DocID 2006.181836 Page: 2 of 63
Ordar: 1152109 Commant: :
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N

THIS DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS AND

: SECWAGRMI(MWEFEM(MWMTMPMM ,

. Instrument™), is made as of March {if , 2006 by RM EAGLE LLC, a Delsware limited linbility
company, having its principal place of business at 280 Newport Center Drive, Suits 240,
Newport Beach, Califoraia 92660 (“Trustor” or “Borrower™), to FIRST AMERICAN TITLE
INSURANCE COMPANY, the trustes hereunder, having its mailing address al 3625 14th Street,
Riverside, California 92501 (“Trurtee™) for the benefit of FIRST NATIONAL OF AMERICA,
INC., a Florida corporation, having its prinsipal office &t 188 Moumt Airy Road, Basking Ridge,
lemmmmmq"m_wqﬂ

WITNESSETH:

To secure the payment of an indebtedness in the ariginal principal sum of up to
Forty Three Miltion and xx/100 Dollars ($43,000,000.00), lawful monoy of the United States of
America, 1o be paid with intersst according to a certain Procoissory Note of even date herewith
mede by Barrower to Lendar (suck Promissory Note, a8 smended, modified, restated, renewed,
extended or replaced fram time to time, being hereinafter referred (o as the “Note”, and the loan
cvidenced by the Note hereinafier referred to as the “Loan*), and all othér suma due hereunder,
undez the other Loan Documents (hereinafter defined) and under the Note (sadd indeitedness and
interest due under the Note and all other sums dus hereunder under the Note and the othsr Loan
Documents being hereinafter collectively referred to as the “Debe™, Borrower has deaded, -
mm&mmwmﬂuwmm
confirmed, warranted, pledged, asvigned, and hypothecated and by these presents does hereby
dead, morigage, give, grant, bargain, sell, alien, enfeoff, convey, confirm, warrant, pledge, assign
and hypothecate unto Trustee (in trust), for the benefit of Lender with power of sale and right of
entry and possession, all of it right, title and interest in end to the real property described in
Exhibit A attached hereto (the “Premises™ and the buildings, stractures, fixtures, additions,
enlargerments, extensions; modifications, repairs, replacemmmdimptwemmunowur :
hereafter located thereon (the “Improvements™);

TOGETHER WITH: all right, title, interest and estate of Bormower now owred,
ot hereafter acquired, in and to the following property, rights, interests and estates (the Premiszes,
the Improvements, and such property, rights, interests and estates hereinafter described are
collectively referred to herein as the *Secarity Property™);

GRANTING CLAUSE ONE

-+ All ensements, rights-of-way, strips and gores of land, streets, ways, alieys,
passages, sewer rights, water, waler courses, water rights end powers, air rights and development
rights, all rights to oil, gas, minerals, coal and other substances of any kind or character, and all
e.smm.nghis.utlas. mtnrests,pnwlesrs.it'buucs tenements, hereditaments and appurteoances
of any namre whatsoever, in any way belonging, relating or pertaining to the Premises end the
[mprovemnents and the reversion and reversions, remainder and remainders, and all land lying in
d-ucbcdofmystreet.ruad,Mghwny,ajleymavenue,omd.vacatcdorpropowd,m&uﬂlofor
adjoining the Premises, to the center line thereof and all the estates, rights, titles, interests, dower
and rights of dower, curtesy and rights of curtsey, property, possession, claim and demand
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whatsoever, both at law and in equity, of Borrower of, in and to the Premises and the
Improvements end every part and parce] thereof, with the appurtenances thereto;

GRANTING CLAUSE TWO

. Al machinery, farniture, furnishings, equipment, computer software and
hudm,ﬁ;m:s(mluﬂns,wﬂhomlhmmu.d]hutmgdrmd:ﬁomng,p!umbmg.
lighting, communications and elevstor fixtures) and other property of every kind and nature,
whether tangible or intangible, whatsoever owned by Borrower, or in which Borrower has or
shall have an interest, now or hereafter located upon the Premises and the Improvements, or
appurtenant thereto, and usable in corpection with the present or future operation and occupency
of the Premises and the Improvements and alt building squipment, materials and supplies of any
nature whatsoever owned by Bommower, or in which Borrower has or shall have an interest, now
or hereafier located upan the Premises and the Improvements, or appurienast theretn, or usable
hmﬁmwﬁthﬁnmﬁmﬁﬂmop&ﬁm,mjmﬂnﬁmpmoﬁhhmmm

Wovmm{hawnﬁbrmﬂwﬁwlymfmadwmﬂu'iqﬁpmuﬂ,mluﬁngmlm
of any of the foregoing, any deposits existing af any time in commection with any of the
foregoing, and the proceeds of any sale or transfer of the foregoing, and the right, title and.
mmastofﬂomwetmmdwmyofﬂquummtlbmeenﬂﬂectmmy“mhy
interests™ as defined in the Uniform Commercial Code, as adopted and enacted by the State or
States where any of the Security Property is located (the *Tloiform Commercisl Cede™),
superior in lien to the Hen of this Securify Instrument; -

GRANTING CLAUSE THREE

Awards or payments, inchiding interest thereon, that may heretofore and hereafter
be made with raspect to the Premises and the Improvements, whether from the exercise of the

" right of emincnt domain or eondemnation (including, without limitation, any transfer made in

cription :

lieu of or in anticipation of the exercise of said dghts), or for & change of grade, or for any other
injury to or decrease in the value of the Premisss and Improvements;

GRANTING CLAUSE FOUR

All jcases and other agreements or arrangementis heretofore or hereafier entered
into affecting the use, enjoyment or occupancy of, or the conduct of any activity upon or in, the
Premises and the Improvements, inclading any extensions, renewals, modifications or :
amendments thereaf (the “Leases”) and all rents, rent equivalents, moneys payable as damagee
or in lieu of rent or rent equivalents, royalties (including, without lirmitation, all oil and gas or
other mineral roylties and bonuses), income, recejvables, recaipts, revenues, ckposns
(including, without limitatian, security, utility and other deposits), accounts, cash, issues, profits,
charges for services rendered, and other consideration of whatever form or nehure received by or
paid to or for the account of or benefit of Borrower or its agents or employess from any and all
sources arising from or antributable to the Premises and the Improvements (the “Reats™), -
together with all proceeds from the sale or other disposition of the Leases and the right to receive
and apply the Rents to the payment of the Debt;
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GRANTING CLAUSE FIVE

Aupwadsofuﬂmymmedmmsmmympohc:uwvmng
the Security Property, inchuding, without limitation, the right to receive and apply the proceeds
nfmymmu,JudgnmusﬂﬂmmMmﬂw&mwﬁfmdmngemﬂnSecmty
Praperty;

GRANTING CLAUSE SIX

The right, in the name and on behalf of Borrower, tnappennnmdd:faﬂmy
action or proceeding brought with respect 1o the Security Property and to commence any action
or procesding to protect the interest of Lender in the Security Property;

GRANTING CLAUSE SEVEN

All accounts, escrows, documents, instruments, chaite! paper, claims, deposits and
general intangibles, as the foregoing tenms are defined in the Uniform Commercial Code, and all
franchises, trade names, trademarks, symbols, service marks, books, records, pians,
specifications, designs, drawings, permits, consents, Hicenses, management agreements, contract
rights (including, withoot limitation, any contract with any architect ar eagineer or with eny
otber provider of goods or services for or in connection with any construction, repair, or other
work upon the Security Property), approvals, actions, refunds of real estate taxes and
assessments (and any other govemmental impositions related to the Security Property), and
‘causes of action that now or hereafter relate o, are derived from or are used in connection with
the Security Property, or ths use, operation, maintenance, occupancy or enjoyment thereof or the
conduct of enry business or activities thereon (hereinafier collectively refarred to as the
“Tntangibles™); and

GRANTING CLAUSE EIGHT

All proceeds, products, offspring, rents and proﬁts from any of the fmgumg,
including, without limijtation, those from sale, exchange, transfer, collection, loss, damage,
dispesition, substitution or replacement of any of the foregoing.

TO HAVE AND TO HOLD the above granted end described Security Property
unto and to the use and benefit of Lender, forever;

N TRUST WITH POWER OF SALE, to secure the payment to Lender of the
Debt at the time and in the manner provided for in the Note and in this Security [nstrument;

PROVIDED, HOWEVER, these presents are upon the express condition that, if
Barrower shall well and truly pay to Lender the Debt at the time and in the menner provided in
. the Note and this Security Instument and shal] well and truly abide by and comply with each
and everycovmlmdoondmonsctforﬂuh:mn. in the Note and in the other Loan Documents
(hereinafter defined) in a timely manner, these presents and the estate hereby granted shali ceage,
terminate and be void;
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AND Borrower represents and warrants to and covenants and agrees with Lender
as follows: ' ,

GENERAL PROVISIONS

Borrorwer shall pry the Debt at the time and in the manner provided in the Note
and in this Security Instrament. All of the covenants, conditions and agreements contained in the
Note and the other documents aow or hereafter executed by Borrower, Guarantor (as hersinafter
defined) and/or othets to or in fivor of Lender, which evidences, secures or guarantecs all or any
portion of the payments due under the Note or otherwise executed and/or deliversd in connection
with the Note and this Security Instrumant (the Note, this Security Instroment and al! of such
other docwments, collectively, the “Loan Documenis™) are hereby mads a part of this Secumity
Instrument to tha same extent and with the same force as if fully set forth herein, “Gaarantor”
shall mean Randall Bone end Allison Bone, as husbend and wife, md‘l‘heRmda.[lBam[Avlng

Trust of 1999, jointly and severally.

2 Warranty of Title,

Bormower represents and warrants that Borrower has good, marketable and
insurable fee simple title to an undivided sixty percent. (60%) interest in the Security Property,
and has the full power, authority and right to executs, deliver and perform its obligations under
this Secyrity Instrument and to deed, encumber, mortgnge, give, prant, bargain, sell, alienate,
enfeoff, convey, confirm, pledge, assign and hypothecats tha same and that Borrower possesses
an unepcambered fee estate in the Premises and the Improvements and that it owns its interest in
the Security Property fres and cleer of 2l liens, encumbrances and charges whetsoever except for
those exceptions shown in the title insurance policy insuring the lien of this Security Instroment
(the “Permitted Exceptions™), and that this Security Instrument is end will remsin a valid and
enforcesble second Hen (subject to becoming a first lien as provided in Section 67 hereof) on angd
security interest in the Security Property, sulbject only to said exceptions. Borrower shall forever
warrant, defend and preserve guch title end the validity and priority of the lien of this Security
Instrument and shal} forever warrant and defend the same to Lender against the claims of all
persons whomsoever,

3.  Ipsursnce

()  Bomower, at its sole cost and expense, for the mutual benefit of Borrower
and Lender, shall obtain and maintain during the entire term of this Security Instrument (the
“Term") pobicies of insurance against loss or damage by fire, lightuing, hail, windstorm,
explosion, vandalism, malicious mischief, riot, civil commotion, acts of terrorism, burglary snd
theft, and such perils as are inchuded in a standard “all-risk” endorsement, and against loss or
damage by all risks end hazards covered by a standard extended coverage insurance policy.

“Such insurance shall be in an amount equal 1o the then full replacement cost of the improvements
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and Equipment, without deduction for physical depreciation. The policies of insurance carried in
accordance with this Section shall be puid amually in edvance and shall contain a “Replacement
Cost Endorsement™ and no coinsurance or if coinsurancs, then an “Agresd Amoant
Endorsement” with & waiver of deprecistion, and shall have a daductible no greater than $10,000
or fve percent (5%) of net cash flow after debn service, whichever is less.

‘ (b) Bmw.atituolem;:ﬂexpme,forﬂwmuunlbméﬁtof'mmw
and Lender, shall also obtain and meintain dusing the Term the following policies of insursnce:

) Floodmmceﬁwypmofdmkcm?m“imhdmm
arundmnﬁedbyﬂn Federal Emergency Management Agency as an area having special flood
hazards in an amouni equal to the replacement cost of the security property or such other amount
o be determined by Lender,

(id) Cummhmmwblmhnh’htymme,mchadmhudfmm
property damage, blenket contrectual and personal injuries (including death resulting therefrom)
mgumdoen:ammgmmsmimnﬂpuoccumnﬂlmomﬂmdﬂ.mwomthe
aggregate for any policy year with no deductible or self insured retenfion. In addition, at least
$5,000,000 excess and/or umbrelln liability insurance shall be obtsined snd meintained for eny
and all elaims, inciuding all legal liability imposed upon Borrower and all court costs and
attorneys® fees incurred in connection with the ownership, operation and maintensnce of the
Security Property, Lmdashallbemedgnm"onﬂhsmudwﬁhmputmanlisbuhy

(iid) mednﬁertheoommmmmofthe{)pmmknod(u
l:rmmﬁntdaﬁmd) reatte] loss and/or business interruption insurance in an amount sufficient to
comp:nﬂcBammenﬂGmsshwoma&omOpaﬂms(mhm&ﬁ:rMmd)dmga
period of not less than eighteen (18) months. The amount of such insurance shall be increased
from time to time during the Term as and when new Leases and rencwnl Leases are entered into
and the Rents increase or the estimate of (or the actual) gross revenue, as may be applicable,
increases, )

Gv} meandaﬁﬂ&ccommmmofﬂwOpmnnchnod
insurance ngamst loss or damage from (A) leakage of spnnkl:rsystcmsmdfﬁ) explosmn of
steam boilers, air conditioning equipment, high pressure piping, machinery and equipment,
pressure vessels or similar apparatus now othcmfwrmmllcdmme[mpmvm (without
exciuston for explosions), to the extent thar suck items now or hereafter cxist upon the Security
Property, manmoumuleasteqmltnlheoummdmgmmpdammmoftheNotcor
$2,000,000, whichever is less.

{v) At the time as Borrower has employees, worker's compensation
insurance with respect 1o any employees of Bomower, as required by any governmental authority
or {agal requirement. ‘

(vi)j During eny period of construction, n:fmir or restoration, builder's

“gj| risk” insurance in an amount-squal to not less than the full insurable value of the Security
Property insuring against such risks (including, without limitation, fire and extended coverage
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andwﬂnpeofdnlmpmmmmmmmnlal&rmuquwumfommdmbm
acteptable to Lender in its sole digeretion, A

(vi) If the Secwity Property is or becomes 8 lagnl “non-conforming”
usé, “Ordinance ar Law Coverage™ endorsement and insurance caverage to compensate for the
cost of demolition, the increased cost of construction and the loss of value on the undsmaged
portian of the Secerity Property In an amount equal to the original principal balance of the Loan
in amounts as requested by Lender.

{viif) Suchottminnnnceasmlybewstomaryforpmpemesonhe
smetypeasmeSecmﬁmepatymﬁegwgmphmmnmwhmhﬂnSmmmepenyu
locsted end 23 mey from time to time be reasonably required by Lender in order to protect its

{(e)  All policies of insurnacs (the "Policies™) required pursuant to this Section:
(i) shall be issued by compsnies epproved by Lendar and licensed to do business in the state
where the Security Property is Jocated, with a claims paying ability rating of “A™ or bettzr by
AM, Best Company; (i) shail rame Lender and its succsssors andfor assigns as their imesest
may appear &5 the Lender/mortgagoe; (iif) shall contain 2 noo-contributory standard mortgages
clanee and & lender’s loss payable endorsement or their equivalents, naming Lender as the person
to which all payments mede by such insurance company shall be paid; (iv) shall contain a walver
. of subrogation againgt Lender; (v) shall be meintained throughout the Term without cast to
Lender; (vi) shall be assigned and the originals delivered to Lender; (vii) shail contain such
provisions s Lender desms reasonably necessary.or desitable to protect its interest including,
-without limitation, endorsements providing that neither Borrownr, Lender nor any other party
shall be a co-instrer under said Policies and thet Lender shall receive st least thirty (30) days
prior writien notice of any modification, reduction or cancelistion; and (viii) shall be satisfactory
in form and substancs to Lender and shall be approved by Lender as to amounts, form, risk
- soverape, deductibles, loss payees and insureds. Borrower shall pay the premiums for such .
Policies (the “Insuraace Premiums™) as the same become due and payable and shall furnish to
Lender evidence of the renewal of each of the Policies with receipts for the payment of the
Insurance Premijuins or other evidence of such payment reasonably sstisfactory 1o Lender
" (provided, however, that Borrower is not required to firnish soch evidence of payment o Lender
in the event that such Insurance Premiums kave been paid by Lender prirsuant to Seetion §
hereof). If Borrower does not furnish such evidence and receipts at least thirty (30) days prier to
the expiration of any expiring Policy, then Lender may procure, but shall not be obligated to
procure, such insurance and pay the Insurance Premiums therefor, and Borrower agrees to
reimburse Lender for the cost of such Insurance Premiums promptly on demand. Within thirty
(30) days after request by Lender, Borrower shal] obtain such increases in the smounts of
coverage required hereunder as may be reasonably requested by Lender, taking into
consideration changes in the value of money over time, chanpes in liability laws, changes in
prudent customs and practices. Borrower may obtain the funds necessary to meke payments of
the Insurance Premiums as required hereunder out of undishursed foan procesds upon
submission o Lender of a draw request subject to and in accordance with Section §5 hereof end
the Pre-Development Expense Budget (as hereinafter defined); provided, however, if on the date
of any such request there shall be insufficient funds eliocated to Insurance Premiums in the Pre-
Development Expense Budget, as determined by Lender, in its sole discretion, then Borrower
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shall make such payments cut of its own funds. The term “Opersting Peried™ shall mean the
period commencing after completion of construction of the first phase of the Project. -

4 Casmalty,

, ()  Hthe Security Property shall be damaged or destroyed, in whole or in part,
by fire or other casualty (an “Insured Casualty”), Borrowet shall give prompt notice thereof to
Lender. Following the occurrence of an Insured Casualty, Borrower, regardiess of whether
insurance proceeds are available, shall promptly proceed to restore, repair, repiace or rebuild the
same to be of at least equal vaiue and of substantially the same charscter as invmedistely prior to
mmhdmpordmman.aﬂtobw&'ectedmsmmmﬂuppﬁcnbhhw The expenses
incurred by Lender in the adjustment and collection of insurance proceeds shall become part of
the Debt and be secured hereby and shall be reimbursed by Borrower to Lendar upon demand.

b Innueoﬂouardnmagueaveredbymyofdeolides,ﬂwfouwﬁng
provisions shall apply: ‘ _ '

‘ {i)  Bomower shall give immediate notice thereof to Lender. Lender
may settle and adjust any claim without the consent of Borrower end agree with the insurence
company or commpenies on the amount to be paid on the loss, and the proceeds of eny such policy
shall be due and payable solely to Lender and held in escrow by Lender in accordence with the
terms of this Security Instrument.

(i) Inthe event of an Inyured Casualty where the loss is in an
aggregate gmount less than fifty percent (50%) of the origina] principal balance of the Note, and
if, in the reasonable judgment of Lender, the Security Property can be restored within six (6)
momlmandpnormtheMlmntyDate(udgﬁmdmtthom)mmwommmum:mlmmmly
Jess valuable (including an assessment of the impact of the terminstion of eny Leases due to such
Insured Casualty) and not less usefil than the same was immediately prior to the Insured
Casualty, end after such restoration will adequately secure the outstanding batance of the Debt,
then, if no Event of Defauit (83 bereinafier defined) shall have occurred and be than continuing,
the proceeds of insurance (after reimbursement of any expenses incurred by Lender) shall be
applied wowards the cost of restoring, repairing, replacing or rebuilding the Sacurity Property or
part thereof subject to the [nsured Castalty, in the manner set forth below. Borrower hereby
covenants and agrees 1o commence and diligently to prosecuts such restoring, sepairing,
teplacing or rebuilding; provided always, that Borrower shall pay all costs (and if required by
Lender, Borrower shall deposit the total thereof with Lender in edvance) of such restoring,
repairing, replacing or rebuilding in excess of the net proceeds of insurence made avaiiabie
pursuent 1o the terms hereof.

(iify  Except as provided above in clause (if) of this Section 4, the
of insurance coflected upon any Insured Casualty shall, st the option of Lender in its
sole discretion, be applied to the payment of the Debt or applied to reimburse Borrower for the
cost of regtoring, repairng, replacing or rebuiiding the Security Property or part thereof subject
to the Insured Casualty, in the manner set forth below. Any such application to the Debt shall be
without any prepayment consideration except that if an Event of Default, or an event which with
natice and/or the passage of time would constitute an Event of Default, has occurred, then
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Borrower shall pay to Lender an additional ameunt equal to the Prepayment Premium (as defined
in the Note), if any, in accordance with Section 4 of the Note. Any such application to the Debt
shall be applied 10 those payments of principal and interest last due under the Note but shall not
pmmmamemmmmmndpmmmmﬂmmmmm

duec payments,

{iv) Inthe event Borower is entitled to reimbursement ot of insurance
proceeds held by Lender, such proceeds shall be disbured from time to time upon Lendear being
fornished with (1) evidence satisfactory to it of the cstimated cost of completion of the
restoration, Tepair, repiscement and rebuilding, (2) funds ar, at Lander’s option, assurances
satisfactory to Lender that such funds are available, sufficient in addition 10 the proceeds of
insurance to complete the proposed restoration, repeir, replacement and rebuilding, and (3) such
architect's certificates, waivers of lien, contractor’s swom statements, title insurance
endorsements, bonds, plats of survey and such other ressonable evidences of cost, payment and
performance as Lender may reasonably require and approve. Lender may, in any event, require
that &l plans and specifications for such restoration, repair, replacemant end rebuilding be
submitted to and approved by Lender prior to commencement of work, No payment mede prior
to the final completion of the restoration, repair, replacement and rebuilding shall exceed ninety
percent (90%) of the value of the work performed from time to time; funds other than
of insurence shall be distursed prior to disbursement of vuch proceeds; and at all times, the
undisbursed balance of such proceeds remaining in the hands of Lender, together with fumds
deposited for that purpass or irrevocably committed to the satisfaction of Lender by or on behalf
of Barrower for that purpose, shall be at feast sufficient in the reasonable judgment of Lender 1o
pay for the cost of completion of the restoration, repair, replacement or rebuilding, free and clear
of all ifens or claims for lien. Any surplus which may remain out of insurance proceeds held by
Lender afier payment of such costs of restoration, repair, replacement or rebuilding shall bs paid
to Borrower. All procesds of insurance deposited with Lender hereunder shall first be fully
disbursed before the disbursement of any further proceeds of the Loan.

5, ) and 2

Borrower shall pay el taxes, assessments, water rates and sewer rents, now or

bereafier fevied or assessed or imposed againgt the Security Property or eny part thereof (the

. *“Taxes”) and all ground rents, maintenance charges, other impositions, and other charges,
ineluding, without limitation, vault charges and license fiees for the use of vanlts, chutes and
similar arees adjoining the Premises, now or hereafler levied or sssessed or imposed against the
Security Property or any part thereof (the “Other Charges™) s the same become due and
payable. Borrower will deliver to Lender receipts for payrent or other evidence satisfactory 1o
Lenger that the Taxes and Other Charges have been so paid or are not then delinquent no later
than thirty (30) days afler the date on which the Taxes and/or Other Charges would otherwise be
delinguent if not paid. Borrower shall not suffer and shall promptly cause to be paid and
discharged eny lien or charge whatsoever which may be or become & Yien or charge against the
Security Property, and shall promptly pay for all utility services provided to the Security
Property. Borrower shall obtain the fimds necessary to make payments of the Taxes required
hereunder, but only up to the amount of Taxes attributable to Borrower’s undivided sixty percent
{60%) interest in the Premises based upon the most recent tax bill, out of undisbursed Loan .
procesds upon submission to the Lender of a drew request, together with a copy of the most

NYDOCS-40787L4 8
Engle Ridge Deed of Trast

Dascriprion: Rivarsids, CA Documget-Year.DocID 2006.181838 Pogwm: 13 of §9
order: 1152109 Cemmant:

SMRH O0008RE

Exhibit 5 000150



Case 8:10-bk-23193-CB Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 155 of 224

: ( (

recent tac bill, and subject 1o and in accordance with Section 65 hereof and the Pre-Development
Expense Budget (which Pre-Development Expanse Badget containg a line item relating to ,
payment of Taxes aftributable to Borrower’s undivided sixty percent (60%) interest in the

" Premises, as estimated by Lender ag of the date hereof (and which estimate takes into accoimt a
potential reassessient of the Security Proeprty) for the period from the date hereof umtil the
Initial Maturity Dste, as such term is defined in the Note); provided however, if on the date of
any such request there shall be insufficient finds aliocated to Taxes in the Pre-Development
Expense Budget, s determined by Lender, in its sole discretion, then Borrower shall make such

it of its own funds. Withouat limiting the generality of the forsgoing, Borrower shall

be responsible for peyraent of the Taxes and Other Charges ettributable to the forty percent - -
(40%) undivided interest in the Premises (the “40% Undivided Interest™ owned by Peter
Solomon (“Solomon"), unless Barrower has provided Lender with receipts for payment ar other
evidence satigfuctory to Lender that such Taxes end Other Charges have been paid no later than
thirty (30} days after the date on which such Taxes end/or Other Charges would otherwise be

delinquent if not paid,

. with the
execution hereof, BmmshﬂmdepmmdmmLmdmmnofﬂ:Mofthelmﬂn

. amaunt of $332,500.00, representing an amount eqaal to six (§) months of Taxes and Insurance
Premiums that Lender estimates will be payable during the next ensuing twelve (12) months,
Borrower shall also pay to Lender on demand, a sum of monsy which Lender reasonably
estimeates, together with such monthly deposits, will be sufficiant w meintain six (6) months of
Taxes und Insurance Premiums during each next ensuing twelve (12-month period  Funds paid
10 Lender pursuant to this provision, together with ewry additions thereto, mey be hersinafter
called the “Tax aud Incurnuce Impoand Fund”. From and aftér the ocomrence of an Event of
Default, Lender may, at itz slection, apply ths Tax and [nsurance Ipound Fund to payments of
Taxes and Ipsurance Premiums required to be made by Borrower pursuant to Sectjons 3 and 5
hereof. In making any payment relating to the Tax and Insurance Impound Fund, Lender may do
so according to any bill, statement or estimate procured from the appropriate public office (with
reapect to Taxes) or inmaer or agent (with respect to Insurance Premivms), without inquiry into
the accuracy of such bill, statement or estimate or into the validity of any tax, assessment, sale,
forfeiture, tax lisn or title or claim thereof, If the amount of the Tax and Insurance fmpownd
Fund shall excaed the amowmnes which Lender estimates shall be due for Taxes and Insurance
Premiums in the following twelve (12) months, Lender shall, in its sole discretion, return any
excess to Borrower or credit such excess against fiure paymenis o be made to the Tax and
Insurance Impound Fund. In allocating such excess, Lender may deal with the person shown on
the records of Lender to be the owner of the Security Property. No eamings or interest on the
Tax and Insurance Impound Fund shall be payable to Bomrower. If Leader 50 clects af any time,
Bormower shali provide, at Borrower’s expense, a tax service contract for the Term issued by a
tax reporting agency acceptable w Lender. If Lender does not so elect, Borrower shall reimburse
Lender for the cost of making annual tax searches throughout the Term.

().  Secarity Interest. Borrower hereby pledges to Lender 2nd prants

Lender a security interest in any and all monies now or hereafier deposited in the Tax and
Tnsurance Impound Fund and amy other reserve required by Lender hereunder or under any other
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Loan Document (cach a “Reserve” and collectively “Reserves”™) and all proceeds thereof as
security for the payment of the Debt and performance of all obligetions seeured by this Security
Instrument. Upon the ocourrence of an Event of Defanlt, (i) Lender shall have no obligation to
disborss any amounts from any of the Reserves to the Bomower or otheywise, (i) Lender is
hereby authorized and shall be entitied to do any one or more of the following, et Lender's
election (1) continue to hold any moneys in any of the Reserves as security, (2) pay or apply any
such moneys for the prposes of the applicable Reserve irrespective of the defeult, (3) pay or
upplyanynnhmoncysauﬂnstmyobﬁmumeuw(mdudm full or partial payment of
the Debt) in any order that Lender mey determine in its sole discretion.

(c) ling B veg, Borrower's obligations to
mh&m&mmhkmvemmmmfsohﬁmmmamm
each ather Reserve, and from its obligaticns to pay ss and when due all principal, interest, md
other amounts evidenced and secured by the Loan Docoments.  The Reserves shall be beld in
Lender's name ak one or more financial institutions selected by Lender in its sole discretion.
Ioterest camed on each of the Reserves other than the Tax and Insurance Impound Fund shall be
added to the applicable Reserve, and may be held, disbursed and ipplied in the same manner as
other moneys in such Reserve. Lender shall have no obiigation to produce any specific rate of
retumn on eny of the Reserves. Provided that Lendsr shall hold (and invest if spplicable) the
Reserves in accordsnce with the customary standerds used by holders of such funds in
Mmmmmmd&&umdmohdmuﬂumnmum'bhfmmm
The Reserves arc not end shall not ba trust funds, Lender is authorized 10 commingle monsys
beld in the Reserves among the Reserves and with other moneys held by Lender. Nothing in this
Sestion § shall excuse Borrower’s performance of any obligation set forth elsewhere in this
Security Instrument or in the Loan Documenta,

()] p i ve Authorjzation. Lendmshaﬂhwemcnghutmynm
mwmmw&mmwmmmmfnmmdmm
saticfactory to Lender, separate and apart from the authorizations set forth in the Loan o
Dommns,wmake(orm&nmﬁmmnkmg)mypaymemﬁummwnhmspectmmkwe
(inchading payments to Lender for credit againgt the obligations of Borrower bereunder), or to
take (or refrain from taking) any action pertaining to any Reserve. Lender shall have no
obligetion to request any mchwﬁtmauthodzadonevn,mdunder’;mtrequcsﬁngmysuch
written autherization shall not give rise to amy rights in Borrower or mty obligation, liability or
detriment of Lender. Further, Lender’s requesting such written suthorizetion in eny case or cases
shall not give rise (o any cbligation to request such written authorization in any subsequert case.
1f such written authorization iy given, then Lender chall have the right 1o rely on the seme
irrevocably, [f Lender requests arry such written authorization for any matter which the Loan
Documents or applicable law permits or requires Lender o do under the circomstances then in
effect or ag contemplated in such request for writken authorization, then unti! such time as Lender
receives such written authorization (including any tme following denial of such written
guthorization) Lender is hereby irrevocably muthorized to do any one or more of the following, at
Lender’s option (i) hold all or any part of the applicable Reserve without making payment there
from, (ii) make any payments from the Reserve that are then permitied or required under the
Loan Documents ot applicable law, or (jif) exercise or refrain from exercising any other rights or
remedies pertaining to the Reserves that are then permitted under the Loan Documents or under
applicable law. Lender’s rights under the foregoing sentence may be exercised simultaneousty
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or seriatim in any combination or sequence. [f Lender shall exercise any of such rights by reason
of pot having received any requested written authorization, end if the requested vwritten
authorization is subsequently given (ot if « denin) of written authorization is subsequently
rescinded), Lender shall not then be required to undo the reselts of ary such exercise of riphts,
"and Yender shall not be bound by any obligation which Lender determines in its reasonable
discretion is inconsistent with auy of the rights that have been 50 cxercised. The rights of Lender
under this paregraph shall govern and prevail notwithstanding anything to the conirary in the
Loan Documents or sisewhere, Without limitation, the rights of Lender under this Subsection
shall govem and prevail over any provision of the Loan Dacuments which imposes on Lender
any obligation whstsoever pertaining to any Reserve

1. Condempnation.

Bomower shall promptly give Lender written notice of the actoal or threstened -
wmmmmmtofmcammmdommmeedmg(n“&munﬂmd
shall deliver to Lender copies of any and ali papers served in connection with such
Condemnation. Following the occurrence of 8 Condemnation, Borrower, regerdless of whether
an Award (hereinafter definad) is ava{lable, shall promptly proceed to restore, repuir, replace or
rebuild the sams to the extent practicable to be of at lesst equal valee and of substantiafly the
sane character as immediately prior to such Condemnation, all to be effected in accordance with

applicable law.

(@)  Lender is bereby frrevocably appointed es Bommower's nﬁomsy-in-&ct.
coupled with an interest, with exclusive power ta collest, receive and retain any award or
. payment (“Award™) for any taking accomplishad through s Condemnation (2 “Taldueg™) and to
makemycompromiuorsetﬂme&mcunmchmmththondmmﬂm subject lo the
provisions of this Security Instument. Notwithstanding anry Taking by any public or quasi-
pubhcmﬂnﬁy{lmhﬂmg,wldwmhmlmmymfumdeinheuofmhmiﬂmof
such a Teking), Borrower shall continue to pay the Debt at ths time and in the manner provided
_ for in the Note, in this Seturity Instrumént snd the other Loan Documents and the Debt shall not
be reduced unfess anid umtil any Award shali have been actually received and spplied by Lender
(o expenses of collecting the Awand and to discharge of the Debt. Lender shall not be limited to
the interest paid on the Award by the condemning authority but shall be entitled to weceive oat of
the Award interest at the rate or rates provided in the Note. Borrower shall cause any Award that
is payable to Borrower to be paid directly to Lender. .

(&)  Inthe even of any Condemnation where the Award is in an sggegate
amourit less than the lesser of (i) $250,000.00 or (ii) twenty five percent (25%) of the then
outstanding original principal balance of the Note, end if, in the reasonable judgment of Lender,
the Security Property can be restored within six (6) months and prior to the Maturity Dete to an
economic unit not less valuable (inchiding an assessment of the impsct of the termination of any
Leazes due to such Condemnnation) and not less useful than the sams was prior 1o the
Condemnation, and after such resloration will adeqoately securs the outsianding balance of the
Det, then, if no Event of Default shall have ocourred and be then contimiing, the proceeds of the
Award (after reimbursement of any expenses incurred by Lender) shall be applied to reimburse
Bormrawer for the cost of restoring, repeiring, replacing or rebuilding the Security Property or part
thereof subject to Condemnation, in the manner set forth below. Borrower hereby covenants and
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pgrees 1 commnence and diligently to prosecute such restoring, repairing, replacing or rebuilding;
provided always, that Barrower shalt pay ell costs (and if required by Lender, Borrower shall
deposit the total thereof with Lender in advance) of such restoring, repairing, replacing or
rebuilding in excess of the Award made availeble pursuant to the terms hereof,

(¢}  Except as provided above, the Award collectzd upon any Condemnation
shall, at the option of Lender in its sole discretion, be applied to the payment of the Debt or
applied towards the cost of restoring, repairing, replacing or rebuilding the' Security Property or
part thereof subject to the Condemnation, in the manner set forth below. Any such application to
the Debt shnll be without any prepayment consideration except that if en Event of Defanlt, or an
event which with notice and/or the pesssge of time would constitute an Bvent of Defimlt, has
mmmMmmIﬂhmmlemmmm
- Premiumy, if any, in accordance with Section 4 of the Note. Any such application to the Debt
shail be applied 1 those payments of principal end imterest last dus nnder the Note but shall ot
postpene or reduce amy payments otherwise required parsuant to the Note other than such Jast
duc payments. If the Security Property is sold, through foreclosure or otherwise, prior to the
mmptbyhnduofmhAward,Lcndershnﬂhwehnght,whﬂhmmnmld:ﬂcwncy
judgmend on the Nots shall be recoversble or shall have been sought, recovered or denied, to
receive all or a portion of said Award sufficient (o pay the Debe.

. (dy Inthe event Borrower is entitled to payment of the Award received by
Lender, such procesds shall be disbursed from time to time upon Lender being furnished with (1)
evidence satlsfactory to it of the estimated cost of completion of the restoration, repair, -
replacement end rebullding resulting from such condemnation, (2) finds or, &t Lender’s option,
mnmesmisﬁmﬂmundcrthmmchﬁmdnmwﬂhble.snfﬁciminnddiﬁontoma

of the Award to completz the proposed restoration, repair, replacement and rebuilding,
and (3) such architact’s certificates, waivers of lien, contractor’s swom statements, title
‘insurance endorsements, bonds, plats of survey and such other evidences of costs, payment and
perfommeulmdarmaymmabiyraquuemdapwwqmdundmm,mmywm
require that sll plans and specifications for such restoration, repair, replacement and rebuilding
be submitted to and approved by Leader prior to commencement of work. No paymient made
prior to the finel completion of the restoration, repair, replacement mmd rebuilding shall excesd
ninety percent (90%) of the valve of the work performed from time 1o time; funds other than
proceeds of the Award shall be disbursed prior to distwrsement of such proceeds; and at all
times, the undisbursed balance of such proceeds remaining in hands of Lender, logether with
funds deposited for that purpose or irrevocably committed to the satisfaction of Lender by oron
‘behalf of Borrower for that purpose, shail be at least sufficient in the reasonable judgment of
Lender to pay for the costs of completion of the restoration, repair, replacement or rebuilding,
free and clear of all lienis or claims for lien. Any surplus which may remain out of the Award
ceceived by Leoder after payment of such costs of restoration, repair, replacement or rebuilding
shall, in the sole and absolute discretion of Lender, be retained by Lender and applied (o payment
of the Debt. All condemnation awards deposited with Lender hereunder shall first be fully
disbursed before the disbursement of any firther proceeds of the Loan,
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8.  Leases and Reutfs.

(a)  Borrower does hereby absolutely mnd enconditionally zssign to Lender,- alt
Bomwa’énglﬂ,ﬁﬂeandhnmmaﬂameﬂmdhn[msmdkm&,ﬂbungm&dby
Barrower that this essignment canstitutes a present, absolute assignment and not an assignment
for additional security only, Such assignment to Lander shall not be construed 1o bind Leader to
the performance of any of the covenants, conditions or provigions contained in any such Lease or
otherwise impose any obligation upon Lender. Bosrower agrens to execatte and deliver to Lender

the temns of this Section, Lender grants to Borrower & revocable license to operate and manage
the Security Property and to collect the Rents. Borrower shall hold the Rents, or a portion
thereof, sufficient to discharge afl current somns dae on the Debt, in trost for the benéfit of Lender
for use in the payment of such sums. Upon an Event of Default, without the need for notice or
demand, the license granted to Borrower hevein shall automatically be revoked, and Lender shall
iromediately be entitied to posscsgion of all Rents, whether or not Lender enters upon or takes ,'
contro] of the Security Property. -Lender is hereby gganted and assigned by Bormower the right, at
its-option, upon revocation of the license granted herein, to enter upon the Security Property in
person, by agent or by comrt-appointed receiver i callert the Rents. Any Reurts collected after
the revocation of the license may be epplied toward payment of the Debt in such priority and
proportions as Lender in its sole disoretion shall deem proper.

()  All non-residential Leases shall provide that they are subordinate to this

Security Instrumient and that the tenant agrees (o attorn to Lender. None of the Leases shall
contain any option to purchase, eny right of first refusal to purchase or eny right to terminate the
lease term (except in the event of the destruction or condemnation of all or substantially all of the
Security Property). Lesses executed after the date hersof shall not contain any provisions which
advmelyn.ffecltthecmtmepmymwhmhmghmmelyaﬂ'ectlh:n.ghtsofmyblderof
the Loan without the prior written consent of Leader. Each tenant shall conduct business only in
that portion of the Security Property covered by its lease, Upon request, Borrower shall furnigh
Lender with executed copies of all Leases,

()  Bomower shall not, without the prior consant of Lender which consent
shall not be unreasonably withheld (T) enter into any Lease of all or. any part of the Security
Property, (ii) cancel, terminate, abridge or otherwise modify the terms of any Leass, or accept a
surrender thereof, (iii) consemt to 2oy assigrment of or subletting under any Lease not in
accordancs with its terms, (iv) cancel, terminate, abridge or otherwise modify any guaranty of
any Lease or the terms thereof, (v) accept prepayments of instaliments of Rents for a period of
“more then one (1) month in advance or (vi) further essign the whole or any part of the Leases or
the Rents. If Lender fails to respond to & request for consent hersunder within ten (10) business
days of receipt thereof, such consent shall be deemed granted, provided that such.request shall
have been sccompanied by all information requested by Lender or reasonably necessary for
Lender 10 eveluate such request and shall have clearly stated, in 14 point type or greater, that if
Lender fuils to respond to such request within ten (1 6) business days, Lender’s consent shall be
deemed to have been granted. Notwiﬂmdlngthefomgmng,wﬁqswnmshxﬂmtbe
required for renewal Leases contzining economic teoms which are no less favorable than the
terms that are existing under the original Lease. In addition, Bonowcr shall not (A) Iease all or
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wmﬁmsmw.m)mnmmmmmmmumop

any Lease, of accept i sarvender thereof, (C) consent to any assignment of or subletting ender

any Lease not in scoordance with its terms or (D) canced, temminate, abridge or otherwise modify

mpmmyofmyLmorhcmwmmwmmmha .
reasonzbie purpose in arm’s-length transactions for murket rate terms.

(d)  Bomower (}) shall observe and perform all the obligations imposed upon
the lessor under the Leases and shall 0ot do or permit to be done enything to impair the value of
the Leases as security for the Debt; (ii) shall promptly send copies to Lender of all notices of
deferalt which Borrower shall send or receive thereunder; (iif) shall enforce all the terms,
covenants and conditions contained in the Leases upon ths part of the lesses thersunder to be
observed or performed, short of termination thereof, (7v) shall not collect any of the Rents more
than one (1) month in advance; (v) shall not execute any other assigmment of the lessor’s interest
in the Leases or the Renis; (vi) shall delives to Lender, upon request, tenant estoppel certificates
from each commercial terunt st the Security Property in form &nd sibstance reasonahly
satisfactory to Lender, provided that Borrower chall not be required to deliver soch certificares
mote frequently than twe (2) times in any calendar year; and (vii) shall execute and deliver st the

-request of Lender all such firther assurances, confirmations end sssignments in conpection with

mcSmntmepu'ty-Lendershaﬂﬁ'amtmsmﬁmmqm

{e} Allsecmtydepasﬂsoftenmts.whﬂhcrhcldmcuhutmyulhafom,
shall not be commingied with eny other fumds of Borrower end, if cash, shall be deposited by
Borrower at such commercial or savings bank or banks, or otherwise held in compliance with
applicable law, as may be reascoably satisfactory to Lender. Any bond or other instrument
which Borrower is permitted to hoid in Lieu of cath security deposits under any applicable legal
requirements shall be maintained in full force and effect in the full amount of such deposits
unless replaced by cash deposits as bereinabove described, shall be issued by an institution
reasonably satisfactory to Lender, shall, if permitted pursuant to any legal requirements, name
Lender as payee ot Lender thereunder {or at Lender's option, be fully assignable to Lender) and
shall, in all respects, comply with any epplicable legal requirements and otherwise be reasonably
satisfactory w Lender. Borrower shall, apon request, provide Lender with evidence reasonably
satisfactory to Lender of Bombwer's compliance with the foregoing. Followinig the occurrence
and during the contimunce of any Event of Default, Borrower shall, upon Lender's request, if
permitted by any applicable legal requirements, tarn overs to Lender the security deposits (and
any interest theretofore carped thercon) with respect to all or any portion of the Secarity
Property, o be heid by Lender subject to the terms of the Leases.

9.  Maintenance and Use of Security Proporty,

(2)  Borrower shall cense the Security Property to be maintained in a good and
safe condition and repair. The Improvements and the Equipment shali not be removed,
demolished or materially altered (except for normal replacement of the Equipment) without the
consent of Lender. Bomower shall promptly comply with all laws, orders and ordinances
affecting the Security Property, or the use thereof, Except as otherwise provided in
subsection 9(b), Borrower shall not initiate, join in, acquiesce in, or consent to eny change in any
private restrictive covenant, zoning law or other public or private restriction, limiting or defining
the uses which may be made of the Security Property or amy part thereof. 1 under spplicable
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zoning provisions the use of all ar eny portion of the Security Property is or shall become a
nonconforming use, Borower will not cause or permit such nenconforming uss to be
discontinved or abandonad without the express written consent of Lender. Borrower shall not (f)
change the use of the Security Proparty, (i) permit or suffer to occur any wastz ozt or to the
Security Property of 1o ity portion thereof or (jif) taka any steps whatsoever to convert the :
. Security Property, or any portion thereof, to a condominjum or cooperative form of management.
Borrower will not instail or permit 10 be installed on the Premises any underground storage tenk.
Borrower shall obtain and maintxin in full force end effect, and abide by and satisfy the material
terms and conditions of, all material permits, licenses, registrations and other authorizations with
or granted by any govemmenial suthorities thit may be required from time to time with respect
to the performance of its obligutions under this Security Instrument.

(b)  Without limiting the generality of the provisions of Section 9(a) hereof,
Bomrower represends and wartants that it will not cause the Security Property to be designed,
constructed, completed, maintained and updated other than in accordance in all material respecis
mmwmmmmmmmmt(ummuﬁmmm
compliance in all material respects with all requivements of 81l zoning ordinances and regulations
and spplicable laws. Borrower represemts to Lender that, currently, the Clty of Rancho Mirage
Genera! Plan (the “General Plan™) designates the majoricy of Section 31 (which is commonly
referred to 83 The Eagle at Rancho Mirage) for residential development of varying densities,
together with the designation of the southeast comer as commercial (the “Sountheast Corner™),
and that The Eagle Spesific Plan for Section 31 dated February 12, 1993 (the “Specific Plan™
was previously adopted 1o cstablish the zoning designations and planning requirements for a
gated residential and golf course community. Borrower represents that, as described in that
certain staff report to the Planning Commission dated January 12, 2006 (the “Staff Report™), the
“Genernl Plsn Amendment and Zoning Map Amendment™ means that certain Genernl Plan
Amendment and Zoning Map Amendment that is currently in process as initiated by the City of
Rmhnhﬁ;m(‘(ﬂiy’j,wﬂ:hhmhpmdduudbyﬂuRmrMhﬁngelethommisﬁm
and City Council after their conducting public hearings in accordance with Governmental Code
Sections §5050-95, 65350-62 and 65853-57, demdeingeMnmmpaICoch‘MC")
Chapter 17.73 end 17.74, and which seeks to amead the Section 31 land use designations in
order to establish’ 175 acres of resort hotel zoning and low density residential (two units per acre
maximum) over the remainder of Section 31 other than the Southeest Comner (the “Projeet™).
Borrower represents further to Lender that (i) according to the Staff Report and that certain
memorandum from Robert Brockman 1o Randall Bone, dated Janwary 13, 2006 (the “Brockman
Memo™), the City will require an application for an amendment to or 2 replacement of the
Specific Plan as & means 10 sdopt detailed planting requirements iaiiored to Section 3] (mod that
Government Cods Section 65450 authorizes cities to require specific plans for the systematic
implementation of 2 general plan), (ii). according to the Brocioman Memo, the replacement
Specific Plan would be reviewed by the Planning Commizsion and ultimateky would require
approval of the City Conncil afer its conducting public hearings in accordance with Govermment
Cods Sections 65090-95'and 63450-57 and RMMC Chapters 17.72-17.74, (iif) rccording to the
Brockman Memo, subdivision approval in accordance with the Subdivision Map Act,
Government Code Sections 66410, et seq., constitutes the means 0 subdivide the property into
planning arcas consistent with the Specific Plan and the subdivision maps (“Maps™) would be
subject to the review antl approval of the Planning Commission and the City Couneil after
conducting public hearings in accordance with Government Code Seetions 65090-95 and
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AT -

RMMC Chapters 16.12 and 17,74 (snd subdivision maps to create the individual lots within each
planning ares would be subject to the same procedure), (iv) based upon the existing Specific Plan
and the Brockman Memo, it is likely that the City would requirz a Development Plan Review :
approval in conjunction with all subdivision maps end that, as with the existing Specific Plan, all
proposals for subdivision and development of the individus! plavning aress would require
Development Plan Reviow spproval, which is subject to review by the Architectura! Review
Bmd:md&e?lmngCommmewdbyﬂ:cCltyCoumﬂlaﬁaeondam;pubhc
hearings in accordance with Government Code Sections 65090-95 and RMMC Chapters 17.42
and 17.74. Borrower shall use all of its commercially reasonsble efforts to diligently and
expeditiously comply with the requirements of the City in order to effect Approval of the -
Geperal Pian Amendment atd Zoning Map Amendment and ths other actions contemplated by
the above-described process, and in connestion tharewith, Borrower shall promptly provide
Lender with copies of all muterial written communications and koep Lender apprised of the
status of the approval process for the Project. Bomrower shall not amend or modify the General
Plen Amendment and Zoning Map Amendment without Lender's prior written consent, which
shall not be unreasonably withheld. . Borrower shall, prior to recordation, submit all Maps and
any and all smendmients thereto to Lender for Lender’s review.snd spproval. As a condition
precedent to approval by Lender, a5 required by Lender, (T) Borrower shall executz, acknowledge
and deliver 1o Lender such amenviments to the Loan Documents o5 Lendsr may reasonebly
require to reflect the change in the legal description of the Security Propesty resulting from the

_ recordstion of the Maps, and (i§) Borrower shall deliver to Lender, st Borrower's sole expense, &
title endorsement to the Lender’s thle msurance policy in form and substance satisfactory to
Lender. Subject to the execution and defivery by Borrower of any documents required under this
Section D), Lender shall, if required by applicable law, sign any Map approved by Lender
pursusnt fo this Section 9(b), within a reasonable period after written request by Borrower, The
termn “Authorities” means the governmental or quasi-goveruments] agencies or authorities
baving jurisdiction over the Security Property. The term “Approval” means that, with respect 1o
any item or matter for which approval by any Authorities is required, such jlem hss been
approved by action of the highest governing body of such Authorities, and all applicable appeal
znd referenda periods and statutes of limitation for chalienging or appealing such approval have
expired without the filing of an appeal or challenge, end if an appesl of challenge has been filed,
ﬂmnmhappmlmchaﬂsngemdbasbemmivedmmsmm&cmrymlmdermmmla
and absolute discretion.

16,  Transfer or Encumbrapes o rity Pr

{a)  Bomower acknowledges that Lender has examined and relied on the
creditworthiness and expericnce of Borrower in owning and operating properties such as the
Security Property in agreeing to make the Loan, and thet Lender will continue to rely on
Botower’s cwnership of the Security Property as e means of maintaining the value of the
Secarity Property 88 security for repayment of the Debt. Borrower ecknowledges that Lender
has a valid interest in maintaining the value of the- Security Property so es to ensure thar, should
Borrower default in the repayment of the Delt, Lender can secover the Debt by a sale of the
Security Property. Borrower shall not, without the prior written consent of Lender, sell, convey,
alienate, mortgage, eocumber, pledge or otherwise transfer the Security Property or any part
thereof, or permit the Security Property or any part thereof to be sold, conveyed, alienated,
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mortgaged, encumbered, pledged or otherwise transferred (except for the First DOT and the
Third DOT, as such terms are hereimfter defined).

(b) A sale, conveyance, alienation, morigage, encambrance; pledge or transfer
within the meaning of this Section 10 shall be deemed to inclide (7} an installment sales
agreement wherein Borrower agrees to seil the Security Property or any part thereof for a price to
bepaidinhmllmems;(ii)-magmemmtbymnuwlusing all or 8 substantial part of the

Security Property for other thap actual occupancy by a space ténant thereunder; (iii) a sale,
or other transfer of, or the grant of a security interest in, Borrower's right, title and
mwlnmdbmylumornyﬂ.m('w)ifm Guarantor or any general parmer or
managing member (or manager, a3 tho case may be) of Borrower or Guarantor is a corporation,
the voluntary or involuntary sale, conveyance or transfer of such cotporation's stock (ar the
Mdmmwmm&eﬁywwycmﬂmnnhwwmofhwm
otherwise) or the crestion or isspapce of new stock in all instances in ane or a series of

transactions by witich en aggregste of more than 4% of such corporation’s stock shall be vested
in a party or parties who are not now stockholders or any change in the control of such
corporation; (v) if Bomrower, any Guarantor or sy general pariner of Borrawer or eny Guarantor
is a limitad or genaral partnership, joint venture or limited lishility company, the chenge,
removal, resignation or addition of a genernl partner, managing member (or menager, as the case
may be), joint verturer or the transfer, assignment or pledge of any ownership interest of any
genersl pariner, mansging member (or manager, as the cass may be) or joint veaturer in
Borrower or the transfes, assignment or pledge of any ownership fterest in anry general partier,
managing member (or manager, as the case may be) ar joint venturer; or (vi) if Bermower or any
Guarantor is a limited partnership or limited liability company, the voluntary or involuntary sale,
conveyance, mﬁﬂorp!edgeofmyhm:udparm:hspmmmmnmmmmbuSMp
MMhmormdmﬁmMmmPMmmmmgmg
membership interests, by which an aggregate of more than 49% of such limited

interests or non-mansging merobership interests are beld by, or pledged to, parties who are not
currently limited partners or members.

Notwithstending the foregoing, (x) eny involuntary transfer caused by the death of
any holdaofuowumhipinmiuBmowu.orinmymemb:romewer.shll]uutbc
deemed to be a violstion of this Paragraph 16(b) so long as (A) Borrower (and any member of
Borrower) is reconstituted, as required by Lender, in its reasonable discretion, following such
death and (B) those persons responsiblie for the management and control of Borrower and of the
Smﬁﬂy?mpﬁymmhangduammofsmh&uhmmympimmmgcmmtof

- Borrower under its organizationai documents and the Security Property is spproved by Lender;
uh(y)atmnsfcrﬁ:rcm-piammgpmpum by Randall Bone (“BB™) of his ownership interest
in Borrower or in any member of Barrower, 1o members of RB’s immediate family or to an
entity wholly controlled, legally or beneficially, by RB or by members of RB's immediate
family, shali not be deemed o be 2 violation of this Paragraph 10(b), provided (i) RB remains
fully kisble for alt of his and their respective obligations under the Loan Documents, (i) the
proposed transferee sssumes in writing all of the obligations of RB, as transferor, under the Loar
Documents satisfactory in form and substance to Lender, (jif) the persons responsible for the
management of Borrower under its organizational documents apd of the Security Property
remain unchanged or any repiacement management is spproved by Lender, which shall not be
unressonably withheld, (iv) Borrower is reconstituted, as required by Lender, in its reasonable
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«C G

dmmfoﬂowmgmchgxﬁ.(v)m:pmpondmfueedehvmmhoﬂndomu
Lender shall reasonably require and (vi) prior written aotice of any such transfers shall have besn
received by Lender.. Lender shail not be required to demonstrate any actoal bnpairment of its
security or any increased risk of defanlt hereunder in order to declare the Debt immediately due
and payable upon Borrower’s sale, conveyance, alienation, mostgage, encumbrance, pledge or
transfer of the Security Property without Lender's consent. This provision shall apply to every
sale, conveyance, alienstion, mortgege, encumbrance, pledge or transfer of the Security Property
regardiess of whether volintary or not, or whether or not Lender has consented to azy previous
sale, conveyance, alicnation, mortgage, encumbrance, pledge or transfer of the Security Property.

(d)  Lender’s consent i one sale, conveyance, alienation, mortgage,
encumbrance, pledge or transfer of the Security Property shall not be desmied to be e waiver of
Lender’s right to require such consent to any figure occurtence of same. Any sale, conveyance,
alienation, mortgage, encumbrance, pledge or transfer of the Security Property made in
conmmavention of this Section shall be qull and void and of no force and effect. |

Borrowes represeats, warmants and covensnts as follows:

(a) drganizati Bonwerud:ulyormmdandvnhdly
cnsnngasnlnnmdlmbﬂxtyeoumymgoodmﬂ&mgmdmth:hmofﬂnSml:ofDalsware
and in all other jurisdictions in which Borrower is transacting businass. Botrower has the power
and suthority to execute, deliver and perform the obligations imposed on it under the Loan
Documents and to consummate the transactions contemplated by the Loan Documents.
Borrower and each maneging mamber have delivered to Lender troe and correct copies of their
ommmmﬂdocmamm&mmmmmmnmmwhhhmpplmmn
amend or otherwise modify such organizational dotuments.

(b)  Authorization. Borrower has taken all necessary actions for the
authorization of the borrowing on aceount of the Loan and for the execution and defivery of the
Loan Documents, including, without limitation, that those mermnbers of Borrower whose approval
is required by the terms of Borrower's organizational documents have duly approved the
transsctions contemplated by the Loen Documents and have authorized execution end delivery
thereof by the respective signatories. To the best of Barower's knowledge, no other consent by
any local, state or federal agency is required in eonnection mththe exzcution and delivery of the
LonnDocw:nents

‘ e}  Yalid Execution gnd Defivery. Allof the Loan Documents requiring
execution by Borrower have been duly and validly executed and delivered by Barrower.

(d)  Esnforceability. All of the Loan Documents constitute valid, legal and
binding obligations of Borrower and are fully enforceable agamst Borrower in accordance with
their terms by Lender and its successors, ransferecs and assigns, subject only to banluuptcy laws

and general principies of equity,
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(&) NoDefepses. The Note, this Security Instrument and the other Loan

Documersts are not subject to any right of rescission, set-off, counterclaim or defense, nor would
the operstion of amy of the termns of the Notz, this Security Instrument or any of the other Loan
Documents, ot the exercise of any right thereunder, render this Security Instrument
unenforceable, in whole or in part, or subject to any right of rescission, set-off, countercizim or

defense, incloding the defense of usury. None of Bomower, Guerantor, not afry constituent
(‘mmveofd:emmbuofﬁmofowwﬂnp)m member, manager, shareholder,
officer, Mmmmmmm(ﬂm%muﬂﬁhm”)humcmm
or right whatsoever agiinst Lender tr any shareholder, director, officer, member, manager,
partner, employoee, agent or attorney of Lender, and their successors and mssigns (the “Lender
Parties™), exvept only for the express contractual obligations of Lender set forth in the Losn
Documents which aro executed and delivered to become first effective a3 of this date, Amy rights
or claims contrary to this provision, whether known or nnknown, are hereby expressly waived,
inclnding without Emitation any such rights or claims arising from any course of dealing,
statement, agrecment, sssurance, or indncement, document or instroment to which Lender of any
other Lender Party is a party or otherwise is bound Bomrower shall indemnify, defend and hold
Lender and the ather Lender Parties harmless from and against sny such claim brought or such
mmnmdwmdammofhmmmwmmmdm

Boower Affiliates or anyone claiming by, through or under any of them. Such indemmnity shall
mcludeallcostsddefeme,mcgudmgmbielﬁmeys fees and expenses, and all damages, .

(0  Defense of Usioy. Bonowhnmofmﬁusﬁﬂwoddmppmtnchm
ofusmymdcﬁaaoravmdhsobhg:ﬁontorepuythepnnc:pdof.mrenon,mdothnsumsur
amounty due and payable under, the Loan Documents.

(8) - NoConflict'Violation of Law. The execution, delivery and performance
" of the Loan Documents by the Bormwer will not canse or constitute a default under or conflict
with the crganizational documents of Borrower, any Guaranior or any general pariner or
mansging member of Borrower or any Guaranior. The execution, delivery and performeance of
the obligations imposed on Borrower under the Loan Documents will not canse Borrower 1o be
in default, including afier due notice or lapse of time or both, under the provisions of any - '
agreement, judgment or order to which Borrower is a party or by which Bomrower is bound.

() npli wi oli _
and the use of the Sccunty Pmpcrty comply wnh, nnd shail nemmn incompbme with, afl
applicable statutes, ruies, regulations and private covenants now or hereadter relating to the
ownership, construction, use or operation of the Security Property, including all applicable
statutes, rules and reguletions pertaining to requirersents for equal opportunity, anti-
dmmmaﬂmh:housmg,envmmdpmmmzommdhndm The Improvements
comply with, and shall remain in compliance with, applicable bealth, fire and building codes.
There is oo evidence of any illegal activities relating to comrolied substances on the Security
Property. All certifications, permits, licenses and approvals, including, without limitation,
certificates of completion and oceupancy permits required for the legal use, occupancy and
operation of the Security Property for the purposes contemplated by the Development, shali be
obtsined and mainteined in full force end effect thersafier. Al of the tmprovements shall
comply with all material requirements of any applicable zoning and subdivision laws und
ordinances.
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.. @ Consents Obtained. All consents, spprovels, sutherizations, orders or
filings with anry court or povernmental ageocy orbody, if any, required for the exccution,
delivery and perficmance of the Loan Documents by Borrower have been obtained or made.

G)  MNolitigation. There are no pending actions, puits or proceedings,
arbiteatians or governments! investigations againat the Security Property, in sdverse cutcome of
which would materially affect the Borrower’s performance under the Note, this Security
Instrament or the other Loan Docoments, ‘

& e Bouuwuhngmdamimnkmblefeamplet\ﬁewthe&mmty
Property, and good title to the Equipment, subject to no liens, charges or encumbrances other
than!heruedExupﬁons,ﬂnPtmDOdetheThudDOT The possesyion of the
Sccnrity Property has been peaceful and undisturbed and &itle theretn has not been disputed or
) uesnonedtothcb:nofﬁouowushmw!edgc

M Permitted Excestions. mmluedﬁxeepanmdnmtandml!mt
materialiy and adversely affect (1) the ehility of Borrower to puy in full the principal and interest
on the Note in a timely manner or (2) the use of the Security Propexty for the use currently being
mwmmofmequMMmybebgmmthvdmof
the Security Property.

(m) Secondijen Upunﬂmexm:honbyBomwenndﬂmmmﬁng
Security Instrument, and upon the execution and filing of UCC-] ﬁmncingmmmamor
amendments thereto, Lender will have a velid second liex on the Security Property and a valid
security interest in the Eqmpm:msubjecttomhmuhugeaormmbnmesmhuthmﬁw
Permitied Exceptions and the First DOT.

(n)  ERISA Borrower has made and shall continne to make all required
contributions to all employee benefit plans, if any, and Borrower has no knowledge of sny
material ability which has been incurred by Borrower which remains unsatisficd for any taxes
or penalties with respect to any employes benefit plan or any multi-employer plan, and each such
phnlnsbemudmwxsmmdmmmphmemthmmmdﬂuupphahkmmoﬁh:
Employse Retirement Income Security Act of 1974, asamcndeﬁC“ERlSA")andmymhm

federal or state faw.
{0) QEMLMQ Borrower has no known material contingsnt

Habilities.

1:)] No Other Obligations. Borrower has no material financia] obligation
under any indenture, mortgage, deed of trust, loan agreement-or other agreement or ingtrument 1o
which Borrower is a party or by which Bomrower or the Security Praperty is otherwise bound,
other than obligations incurred in the ordinary course of the operation of the Security Property
and other than obligations under this Security Instrament and the other Loan Documents. No
member or partner has pledged or otherwise conveyed their respective ownership interests in
Botrower as security for any financial obligation of Borrower or such member or partner.

(@  Fraudulent Convevance. Borrower (1) has not entered into the Loan or
any Loan Document with the actual intent to hinder, delay, or defrand any creditor and (2)
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received reasonably equivalent vatue in exchange for its obligations under the Loan Documents.
Giving effect to the Loan copremplated by the Loaa Documents, the fair salesble valne of
Borrower's assets excesd end will, immediately following the exscution and delivery of the Loan
Documents, exceed Botrower’s total liabiliies, including, without Hrmitation, subordinated,
unliquidsted, disputed or contingent Kiabilities. The fair saleable vatue of the Bormower's assets
is and will, immediately following the excoution and dalivery of the Loan Documents, be greater
than Barrower’s probable Jiabilities, inchuding the maximum amount of its contingent lisbilities
or its debis as such debts become absolute apd matured. Borrower’s essets do not and,
immedintely following the execution and delivery of the Loan Documents will not, constitme
unseasonably small capital to carry out its business as conducted or as proposed to be conducted,

- Borrower does not intend to, and does not beliave that it will, incur debts and Habilities:
(including, without imitation, contingent fiabilities and other commitments) beyond its ability to
pay such debts ay they mature (taking into account the timing and smounts tobe paysbls on or in
respect of obligations of Borrower).

{51 nvestment any Act. Borrower is not (1) en “investment
of & company wntoﬂed"byan"imummpmy, within the meaning of the Investment
' Company Act of 1940, 2s amended; (Z) a “bolding company™ or a “subsidiary company” of a
“holding company” or an “affilisie” of either 2 “holding company® or a “subsidiary company”
within the meaning of the Public Utlity Holding Company Act of 1935, as smended; or (3)
mbjemmmyodmfedanlarmmlzwmmguhﬁmwhchpu:pommmmctmmﬂmm
abxlﬂytobormwmomy

(5)  Access/Utilities. mSmemmﬂmofmm
public ways and is scrved by adequate waier, sewer, sanitary sewer and storm dmip facilities.

. Al public wtiljties necessary to the continued use and enjoyment of the Security Property as
pmmﬂymdmdm]nyedmbumdmmemﬂmnglﬁmfwuyahmmﬂn&nmty?mpeny
and all such wtilities are connected 50 ag t serve the Seerrity Property without passing over
other property. All roeds necessary for the full wilization of the Secarity Property for its current
purpose bave been completed and dedicated 1o public use and accepted by all govemmental
authorities or are the subject of access casements for the benefit of the Security Property.

0] Taxes Paid. Bowrower has filed all federal, state, county and municipal tax
returnis required to have been filed by Borrower, and has paid all texes which have become dus
pursuant to such retums or to any notice of assessment received by Borrower, and Borrower has
no knowledge of any basis for additional assessment with respect to such taxes.

(v)  Sipgle Tax Lot The Premises consists of a single lot or muitiple wx lots;
no portion of said tax lol(s) covers praperty other than the Premises or a portion of the Premises
end no portion of the Premises lies in any other tax iot.

(v)  Specigl Assessments. Except as disclosed in the title insurance policy,
there are no pending or, to the knowledge of Borrower, proposed special or other assessments for
public improvements or otherwise affecting the Security Property, nor, to the knowledge of the
Borrower, are there apy contemplated improvements to the Security Property that may result in
such special or other assessments,
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(w) Flood Zone The Security Proparty is not jocated in a flcod hazard area as
defined by the Federsl Ingurance Administration.

{x) isstatements of Fact. No statement of fact made in the Loan Documents
mnminsmymmmofnmmdﬁuurmwmﬂymmidﬁmmym :
make statements contained herein or therein not misleading. There is no fact presently known to
the Borrower which has not been disclosed which adversely affects, nor as far 23 the Borrower
can foresee, might advemsely affect the business, operations or condition (financial or otherwise)
of the representing party. -

0] ition of Improverents. The Security Property has not besn damaged
byﬁrgwm&dndoroﬂmwmuﬂmsmnuypmmmdmmmﬂwsmhopmym
been fully restored.

()  Nolusolvency or Judgment. Neither Bommower, nor any member of

Botrower, nor any gusrantor of the Loan is corrently (a) the subject of or & party 1o any
mple&dapendmgbmkmptﬁ reorganization or insolvency proceeding; or (b) the subject of

amy judgment unsatisfied of record or docketed in any court of the stete in which the Security
Proputymbcumdormmothﬂrmlomdmﬁzlfnmdswu The Loan will not render
the Borrower nor any member of Bomrower insclvent. Borrower is and will remain solvent end
Borrower will pay its debts and liabilities (incinding, as applicable, shared personnel and
overhead expenses) from its assets as the same shall become due. As uwed hercin, the term
“ingolvent” means that the sum towl of all of an entity’s liabilities (whether secured or
unisecured, contingent or fixed, or liquidated or unliquidated) is in excess of the value of ail such
=nmysnon-cxcmptasscw,ie alloftheassmofmsenutyd'mtmavailnbietomxfyclmmsof
creditors,

{2a) No Condemaation. No part of any property subject to this Security
Instrament kas been taken in condemnation of other like proceeding to en exient which would
impair the value of the Security Property, this Security Instrument or the Loan or the usefulness
of such property for the purposes contemplated by the loan applicstion and/or the loan -
commitmant relating to the Loan, nor is any procesding pending, threatened or known to be
contemptated for the partial or total condemnation or taking of the Security Property.

(bb) No Labor or Materialmen Claimg, All parties furnishing labor and
materials heve been paid in full and, except for such liens or claims insured against by the policy
of title insurance 1o be issued in connection with the Loan, there are no mechanics’, laborers® or
meterialmen’s liens or claima outstanding for work, labor ar materiels affecting the Security
Property, whether prior to, equal with or subordinate (o the lien of this Security Instrument.

(c¢)  No Purchase Qvtions. No tenant, person, perty, fim, carporation of other
entity has an option 1o purchase the Security Property, any portion thereof or any interest tharein,

(dd) Leases. The Sccurity Property is not subject to any Lesses other than the
Leases described in the rent roll delivered to Lender in connection with this Security Instrument.
No person has any possessory interest in the Sequrity Property or right w occupy the same except
under and pursuant to the provisions of the Leases. As of the date hereof, (1) the Borrower is the
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owner and bolder of the landlord’s interest under each Lease; (if) there are no prior assignments
of any Lease or any portion of Rents which are presently outstanding and have priority over the
Assignment of Leases and Rents (the “Assigament of Leases and Rents™), dated the dats
hereof, given by Borrower to Lender and intended to be duly recorded; (iif) the Leases are on the -
standard form of leass approved by Lender and lnve not been modified or amended, except as
disclosed to Lender in writing on the date bereof; (iv) each Lease is in full force and efféct; (v)
neither Borrower nor any tenant under any Lease is in default under any of the terms, covenants
or pravisions of the Lease, and Bormower knows of no event which, but for the passage of time or
the giving of rotice or both, would constitute an event of default under any Lease; (vi) there are
6o offsets or defenses to the payment of any poction of the Rents; and (vif) al! Rents doe and -
peyable under cach Laase have been paid in fall and oo said Reats have been paid more than ope -
(1) month in advance of the due dates thereof.

(ee) - Bomndary Lineg. No improvements on adjoining properties encroach upon
the Security Property, and no easements or other encumbeances upon the Premises encroach
upmmyofﬂwlmpmemem,soubaﬁmtthevdmwmﬂkmbdﬂyof&w&cmﬂy?mpmy
except those which are insured against by title insurance,

()  Survey. 'I'hcsmveyofthaSennitmepertydeﬁvmdm[:ndain
connection with this Security Instrument, has been performed by 8 duly licensed nurveyor or
registered professional enginéer in the jurisdiction in which the Security Property is sitoated, is
certified to the Lendoer, its saccessors end assigns, and the title insurance company, and isin =~
accordance with the most current minimum standards for title murveys od determiped by the
American Land Title Association, with the signature and seal of a licensed engineer or surveyor
affixed thereto, and does not fail to reflect any material matter affecting the Security Property or
the tide thereto. '

{gg) Forfeityre Thmhunmbeenandshallnevu'beeommzdhynormw
or any other person in occupancy of o irvolved with the operation or use of the Security
Property any act or omission affording the federel government or any state or local government
the right of forfeiture as against the Security Property or any part thereof or any monies paid in
performeance of Borrower’s obligations under any of the Loan Documents.

(hh)  Adeguate Capitalization. Bormower is adequately capitalized and will
maintain adequat: capital for the normal obligations reasonebly foreseeable in a business of its
size and character and in light of its contemplrted business operstions.

(ii) pagement Agreement. The Security Property is currently managad try
BosTower, Induevcnnszmowerelammenaagudmdpartytommgeﬂwaﬂty
' Property (the “Manager™), Borrower shali coraply with the provisions of Section 61 hereof..

(i)  NoBroker. No financial advisors, brokers, underwriters, placement
agents, agents or finders have been dealt with by the Borrower in connection with the Loan,
except for Friedman Equities (*Broker™). Pursuant to a separate agreement between Bormower
and Broker, 2 brokerage commission is due and payable on the date hereof. Bomrower shall pay
such commission in addition to any sums payabie to Lender by Bomower hereunder or under any
of the otber Loan Documents. In no event shall Lender be respansible for the payroent of any

NYDOCSE-RUT978.4 : 23
Engle Ridge Detd of Trust

Pescciption: Riverside, (A Documant—Year, DocID 2006.181836 Page: 28 or 69
Ordar: 1152108 Cosmant:

SMRH 8000900

Exhibit 5 000165



Case 8:10-bk-23193-CB Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 170 of 224

L ; | | -

~

such commission. Broker is not a third party beneficiary hereunder and has no right to require
that &ither Borrower or Lender emend this Security Instroment or ey of the other Loan
Documents in any manner.

12.  Single Purpose Entitv/Senayateness,
Bostower represents, warrants and covenants as of the date of hereof and (except

for items (f) and (m), which are representations made only as of the date hereof, and are not
coz:ﬁmﬁngdovmm)mﬂmhﬁmeu!hebebtispddinﬂmfonm.

(a) Boﬂu\w:rdoe:nutuwnmiw:ﬂmtnwnmymlorpmmymherﬂnn
(i) the Security Property, and (ii) incidentat personal property necessary for the ownership or
" operation of the Security Property.

()  Bomower has notengaged-in and will not engage in any business other
than the ownership, management and operation of the Security Property and Borrower will
conduet and operate its business as presently conducted and operated.

) BmwﬂlmtmmintoinymnmUragmmwid:myxﬁhm
of the Borrower, any cotstituent party of Borrower, any guarantor (2 “Gaaranter™) of the Debt
armypaﬂthereoformynfﬁlmaofmyeonmntpmyorﬁum!m except upon terms and
conditions that are intrinsically fair and substantially similar 0 those that wonld be gvailable on
an erms-lengfh basis with third parties other then any such party.

(d)  Bomower has not incurred and will not incur any indebtedness, secured or
unsecured, direct or indirect, absolute or contingent (intluding guaranteeing any obligation),
other than (T) the Debt, (Gi) indebtedness secured by the First DOT or Thied DOT, and (i)
unsecured trade and operstional debt incurred in the ordingry course of business not outstanding
for more than sixty (60) days with trade creditors and in amounts as ars norroal and reasonabis
under the circumstances, but, in no event, to exceed $250,000.00 in the agpregate. No
indebtedness other than the Debt (and indebtedness secured by the First DOT and Third DOT)
may be secured (subordinate or pari pagsu) by the Security Property except as expressly provided
herzin.

(e) = Bomower has not mede and will not make any loens or edvances to any
third party (including any affiliate or constituent party, any Guarantor or any affiliate of any
mwdtw!tpanyor(}mrarnor);mdshaﬂnmacquhtohﬁgn&ommmﬁdesofiﬂafﬁﬁm

3] Bormwenssolvmtmdmnmblyexpecutobe&blctopﬂyttsdabts
from its assets as the same shall become due.

(g)  Bomower has done or cansed to be done and will do all things necessary to
observe orgamzahonal formalities end preserve its existence, and Borrower will at all times have
provisions in its organizational documents imposing on it substentially the same requirements as
are spacified in this Section 12. Borrower will not, nor will any partner, member, shareholder,
trustes, Lender, or principal of Borrower (each, a “Constituent Owner™), amend, modify or
‘otherwise change any provision of Borrower’s limited liability company agresment or other
orgenizational documents without Lender’s prior written consent, In addition, for sach
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meﬁhxmtOwnerownmggrmﬂmu%‘SMmBomw such Constituerst Emtity will
pot emend, modify, orothawmechmgemymemlpmvmofmmnmmmimw
without Lender’s prior consent.

(h) Bmuwmucmmdymmnlmmmdnghﬂndo
husm:ssmﬂxesmawhereﬁes@my?mpmymlmd

(i)  Borrower will conduct and operate its business as presently conducted and
A . ,

1)) Bomower will maintais all of its books, records, financial statements and
bank accounts separate from those of its affiliates and any constituent party and Borrower will
file its own tax retirms unkess tequired otherwise by applicabie law. Borrower ahall maintain its
books, records, resolutions and agreements as officlal records.

k) Bmawer“dﬂbgandnaﬂﬁmeswﬂlholdﬁseifmnmthewbﬁcas,a
legal entity separate and distinct from any other entity (nchiding any affiliate of Bommower, any
constituent party of Borrower, any Guarantor or sny affilinte of any constituent party or
Guarantor), shall correct any known misunderstanding regarding its status ay a separate entity,
shall conduct business in its own name, shall not identify itself or any of its affiliates sz a
division or part of the other and shall meintsin and wtilize a separats telephone mumber and

" separate stationery, invoices snd checks.

i) Neither Borrower nor any constituent party will seek the dissoluﬁﬁn,
winding up, liquidation, consclidstion or merger in whole or in part, of the Borrower.

{m) Bomower has end reasonsbly expects to maintain adequate capital for the
normal obligations reasonably foresecable in a business of its size and charecter and in light of
its contemplated business operations.,

(n}y léorr&w:rmllnotcommmgleﬁuﬁmdsandmhuassﬂs of Borrower with

those of amy affiliste or constituent party, anyGumnto:.orwaﬁhntcofmycmshmeﬁtm
of Guarantor, or ary other person.

(0) Borrower has and wiil maintain its assets in such a manner thet it will not
be costly or difficult to segregate, ascertain or identify its individual assets from those of any
affiliate or constituent party, any Guarantor, or any affiliste of any constituent party or
Guarantor, or any other person,

{(p)  Borrower does not and will not guarantes, become obligated for, or hold
itgelf out to be responsible for the debts or obligations of any other person or entity or the
decisions or actions respecting the daily business or affairs of any other person or entity,

(@ Bomower will not permit any afhliate or constituent party independsat
access {0 its bank accounts.

() Borrower shali pay the salaries of its own employees and maintain a
sufficient number of employecs in light of its conte.mplated business operations.
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(9 IfBormwuma!nmtedpuruxrshiporalimtadhabmtycompmydn
geners] pariner or managing member (or manager, s the case may be) of Borrower (the “SPC
‘Entity™) shall be a corporation whose sole asset is jts interest in Borrower and whose sole
purpose is to sct as the geneml partoer or manaping member (or manages, s the case may be) of
Borrower, and the SPC Entity will at all times comply, and will cause Borrower 10 comply, with
cach of the representations, warranties, and covenants contained in this Section 12 as ifsuch
representation, warranty of covensnt wes mede directly by such geoersl partner-or mansaging
member (or manager, as the case may be) of Borrower, SPC Entity has done or caused to be
done and will do all things necessary 10 observe organizationsl formalities and preserve its
existence, and SPC Botity will at all times have provisions in its organizationsl documents
mposmgmnmbmmﬁaﬂyﬂmmmqnmemumcpmtﬂedmﬂsm; SPC
Entity will not, nor will any partner, member, sharshdlder, trustee, Lender, or principal of SPC
Entity, ammd,mo&fywoﬂ:erﬂuehmemypmvmonofmmwmmﬂdomu
without Lender's prior written consent,

(4] SPC Entity shall not, without the unanimous consant'of its board of
directors, institite proceedings for itself or Borrower to be adjodicated bankrupt or insolvent;

. consent to the institation of & bankruptcy or insolvency proceedings against it or Borrower; file a
petition seeking, or consent to, reorganization or retief under any applicable federst or state law
relating to bankruptcy; consent to the sppointment of a receiver, liguidator, assignee, trastee,
sequestrator (or other similar official) for itself or Borrower or a substantial past of its or
Bormawer's property; meke any assigrroent for the benefit of creditors; or admit in writing its
inability to pay its debts generally as they become due.

(n)  SPC Entity shall not, without the unanimnous consent of its board of .
directors, for itself or for Borrower () liquidate or dissolve, in whole or in part; (if) consolidate,
merge or enter into any form of consolidation with or imo any other person or entify, nor convey,

. transfer or isase its or Borrowet's assets substantially av an entirety to any person or entity nor
pqmnanypersunorcmtytoconsohdne merge or enter into eny form of consolidation with or
mmrlsetfurBomwcrur(iu’)mndmypmﬂsmnsofﬂsoerw s organizationsl
documents containing provisions similer to those contained in this Section 12

. {(v)  Borrower shall conduct its business so that the assumptions made with
to Borrower and its affiliates in the opinions of their legal counsel that have been
delivered to Lender in connection with the Loan et all times shall be true and comrect in all

Afier request by Lender, Borrower shall within ten {10) days furnish Lender with

a statement, duly ecknowledged end certified, setting forth (§) the amount of the original
principal amount of the Note, ({i) the unpaid principal amount of the Note, fii) the rate of
interest of the Note, (iv) the date installments of interest and/or principal were last paid, (v) any
offseta or defenses to the payment of the Debt, if anry, (vi) that the Note, this Security Instrment
and the other Loan Documents are valid, legal and hinding obligations and have not been

- modified or if modified, giving particulars of such modification; and (vif) reaffirming all
representations and warrantizs of Borrower set forth harein and in the other Loan Documents as
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of&mmwmm.mﬁmﬁmemmmmm
warranties, 30 stating such changes,

14.  Controliing Agreement.

It i expressly stipulated and agreed to be the intent of Borrower, and Lender atall
times to comply with applicable state law or applicable United States federal law (to the extent
that it permits Lender to contract for, charge, take, reserve, or receive a grester amount of interest
than under state law) and that this Section 14 (and the similar provision contained in the Note)
shall control every other covenant and agreement in this Security Instrument and the other Loan
Documents. If the applicable Law (state or federal) is sver judicially interpreted 0 as to render
usurious any amount called for under the Note or under any of the other Losn Documents, or
contracted for, charged, taken, reserved, or received with respect to the Debt, or if Lender’s
exercise of the option to accelerste the manxrity of the Nots, or if any prepeyment by Borrower
results in Borrower having paid any interest in excess of that permitted by epplicable law, then it
is Borrower’s ind Lender's expross intent thet all excess smounts theretofore collected by
Lender shall be credited on the principal balance of the Note and al] other Debt (or, if the Note
and all other Debt bave been of weuld thereby be paid in full, refunded to Borrower), and the
pmmmmof&eNo‘bmdﬂnomuLmDommtsxmmedimlybedwmedmfmedmdm:
amoumts thercafier collectible hereunder and thereusnider reduced, without the necessity of tha
execution of any new documents, 5o as to comply with the applicable law, but 50 as to permit the
recovery of the fullest amount otherwise called for hersunder or thereynder, All sums paid or
agread to be paid to Lender for the use, forbearance, or detention of the Debt shall, to the crtent
permitted by applicable law, be amortized, prorated, allocated, and spread throughout the full
stated teym of the Debt until payment in foll 5o that the rate or amount of interest an account of
the Debt doss not exceed the maximum jawful rate from time to time in effect and applicable to
the Debt for s0 long s the Debt is outstanding, Notwithstanding anything to the contrary
conteined herein or in any of the other Loan Pocuments, it is not the imention of Lender-te
accelerate the maturity of any interest that has not accrued at the time of such aceeleration or to
collect unesmed interest at the time of such acceleration. :

15.

Ifu.nylawasmmctedoradopteduramendcdn&erﬂ:edneofm&umty
Instrument which deducts the Debt from the value of the Security Property for the purpose of
mxation or which imposes a tax, either directty or indirectly, on the Debt or Lender's interest in
ihe Security Propesty, Borrower will pay such tax, with interest and penalties thereon, if any. In
the svent Lender is advised by counse! chosen by it that the payment of such tax or interest and
penslties by Borrower would ke unlawful or taxable to Lender or unenforcesble or provide the
basis for a defense of usury, then in any such event, Lender shall have the option, by writien
notice of not less than one hundred twenty (120) days, to declare the Debt immediately due and
paysble without any prepayment consideration except that if an Event of Default, or an event
which with notice andfor the passage of time would constitne-an Event of Default, has ocourred,
then Borrower shall pnytoLcnderannddmonahmountequnltoderepaymenthmmmm
accordance with Section 4 of the Note,
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16.  No Credits ou Account of the Debt.

Bormrower will not claim or demand or be entitled to any credit or credits on
accours of the Debt for any part of the Taxes or Other Cherges asseased against the Security
Property, or any part thereof, and no deduction shall otherwise be made or claimed from the
asgessed value of the Security Property, or any part theseof, for real estute tax purposés by reason
of this Security Instrument or the Debt. In the event such claim, crodit or deduction shall be

required by law, Lender shall bave the option, by written notice of not Jess than one himdred
twenty (120) days, to declare the Debt immediately due amd payuble withouot any prepayment
m:deudoncxuptﬂmnfmﬂvuufnahk.mmwemﬁthmmﬁmhmof
time would constitute an Everd of Defiult, has occurred, then the Bomower shali pay to Lender
an additional amount equal to the Prepayment Premium, if any, in sceordance with Section 4 of
the Note.

1. Documentary Stawips.

. If at eny time the United States of America, any State thereof or any sabdivision
of any such State shail require revenue or other stamps to be affixed to the Nots or this Secuity
Instrument, or impose any other tax or charge on the same, Borrower will pay for the same, with
interest and penaltice theseon, if any.

18.  Bools sad Records.

() . The financial statements, rent rols, operating statements and balance
sheots beretofore fumished to Lender are, s of the dates specified therein, complete and correst
and fairly present the financial condition of the Borrower and eny other persons or entitics that
are the subject-of such financisl statements, and are prepared in accordance with generally
accepted secounting principies. Since the date of such financial statements, there has been no
materially adverse change in the financial condition, operation or business of Borrower from that
set forth in said finencial statements. Borrower hereby represents end warrants that no
information material to the financial condition of the Borrower, any Guarsmter or Security
Property has besn withheld or otherwise not delivered to Borrower, :

(t)  Borrower will maintain full and sccarate books of accounts and other
records reflecting the results of the operations of the Security Property and will furnish to Lender
on or before thirty (30) days after the end of each calendar quarter the following items, each
certified by Borrower as being trae and correct: (i) a written statement (rent roll) dated as of the
last day of each such calendar quarter identifying each of the Leases by the term, space occupied,
rental required to be paid, the expiration date of each lease, security deposit paid, any rental
concessions, and identifying any defaults or payment delinquencies thereunder; (if) monthly end
year to date operating statements prepared for cach calendar month during each such calendar
quarter, noting Net Operating Income (as hereinafter defined), Gross ImomeﬁmOpmom(as
hereinafter defined) and Operating Expenses (as hereinafter defined), and including an
itemization of actual (pot pro forma) capital and other information necessary and sufficient under
generelly accepted accounting practices to fairly represent the financial position and results of
operstion of the Security Property during such calendar month, el in form setisfactory te Lender;
(if©) a property balance sheet for each such calendar quarter and (iv) a calculation reflecting the
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( (

Debt Service Coverage Ratio (as hereinafter defined) as of the last day of each such calendar
quarter, Within ninety (90) days following the end of each calendar year, Borrower shall fumish
statements of it financial affairs and condition including & balance shest and a statement of -
profit and loss for the Borrower in such detail as Lender may request, and setting forth the
financial condition and the income and expenses for the Security Property for the immediately
pmad:ngulmduyeu.wﬂchmmmhammdbym All information
required to be provided herein shall be accompanied by a certificate executed by the chief
financial officer of Borrower or the managing member of Borrower, as spplicable, in favar of
Lender stating that each such statement or item of information presents fairty the financial
condition of the Security Property being reported upon and shall be reviewed by a “Big Fox™
accounting firm or other independent certified public accountant scceptable to Lender. Each
such anmual financisl statzment thall be prepared in accordance with geperally accepted
acoountiny principles consistently spplied and by a certified pablic accountant reasonably

- smisfactory to Lender, and shall be accomparded by a certificate executed by the certified public
accountant in favor of Lender stating that such financisl statements present fiirly the financial
condition of the Security Property being reported upon and atherwise in form acceptable to
Lender. Borrower shall also defiver t0 Londer cach year a copy of the Federal and state incoms
tax retwrn for Borrower sand each Guarantor within thirty (30) days of the filing thereof, At any
time and from time to time Borrower shall deliver to Lender or its agents such other financial
data a3 Lender or its agents shall reasonably request with respect to the ownership, maintenance,
usemdopauﬁcnofﬂ::Seun'ltmepaﬂy

Forthepurposesofﬂus Secunty Instrument, the follovnngt:rms shall have the
following meanings:

mm“&mmm@lmmthe smount obtained by
subtracting Operating Expienses flom Gross Income from Operations.

term “Qperating Kxnenses™ shall mean the total of all expenditares, .
comm&dmawcrdmwxﬁgmmﬂympﬁdaecouaﬁngpﬁm&p&aofwhﬂvuhﬁn!ﬂng
to the operstion, mainienance and management of the Security Property that are incurred ona
regular monthly or other periodic basis, incloding without limitation, wiilities, ordinary repairs
and maintenance, insurance, license fees, property taxes and assessments, advertising expenses,
management fees, payroll and related taxes, computer processing charges, operational squipment
or other lease payments as approved by Lender, and other similar costs, but excluding
depreciation, debt sexvice, capital expenditures, and contributions to the Tax and Insurance
Impound Pund snd any other reserves required under the Loan Documents,

o The term “Grom Encome from Operations” shall mean ali income, computed in
mrdmcewﬂhgmﬂlyueep&dwwmmgmmmks,dmved&mﬂtmhspmd
opersation of the Security Property from whatever source, including, but nof limited to, Rents,
utility charges, escalations, forfeited security deposits, greens fees, cart and equipment rentals,
pro shop sales and services, food and beverage sales, outing reventes, membership dues and
releasable meibership fees (which includes amy and ell funde paid t0 Borrower in connection
with the sale of memberships relating to the goif course and golf chub to be operated on the
Premises), interest on credit accounts, service fees or charges, license fees, parking fees, rent
concessions or credits, and other pass-through or reimbursements paid by tenants under-the
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Leages of any nature but excluding sales, use and occupaney or other taxes on receipts required
to be accounted for by Borrower 1o any goverament or governmental agency, refunds end
uncollectible accounts, sales of fumitere, Gxiyres and equipment, proceeds of casualty insurance
and condemnation awards (other than business interruption or other loss of income insurance),
and any disbursements to- Borrower from the Tax and Insurance Impound Fimd or any other
umwfundembﬁshadhrdnlanbpcumm.

e Ratip” shall mean a ratio for the applicable
period in which:: (A)themmuﬁgNaOpermnghem(mhﬂmgmmoncmdn
accounts) for such period as set furth in the statements required hereunder; and (B) the
denominator is the aggregate amount of principal and interest due and paysbie on the Note
(assumisig that the entire principal amount of the Loan has been advanced). For purposes of
calculating the Debt Service Coverage Ratio, Lender may inchede Operating Expenses that were
Whhmh@ﬂcwﬂhmmmmuwmmumm

. not paid or incurred with Lender’s written consent snd will not be required to be paid on a going.
forward basis. Operating Expenses that are paid less frequently than monthly mey be prorated to
reflect & monthly sllocation.

. The term “Loan fo Valge Ratip” shall mean a ratio, determined by Lender us of
any particular date, in which (1) the numerstor ghall be the then outstanding principal balance of
.the Note and (2) the denominstor shail be the most recent appraised value of the Security
Property (but not more than ninety (90) days prior to the date on which the retic is being
calculated) as determined bry an MAT appraiser acceptable to Lender in its sale discretion

19.  Performance of Other Agreements,

Botrower shall observe and perform each and every term to be observed or
pufomedbyBonmpmmmmmmofmymmormrdedemuﬁecﬁng
or pertaining fo the Security Property.

20.  Further Acty, Etc.

Borrower will, at the cost of Borrower, and without expense to Lender, do,
execute, acknowledge and deliver all and every such further acts, deeds, conveyances,
mortgages, assignments, notices of assignment, Uniferm Commercial Code financing statements
of continvation statements, transfers and assurances as Lender shall, from time to time, require,
for the better assuring, conveyving, assigning, transferring, and confirming unto Lender the -
property and rights hereby deeded, mortgaged, given, granted, bargained, sold, alienated,
enfeoffed, conveyed, confirmed, pledged, assigned and hypothecated or intended now or
hereafter 5o to be, or which Borrower may be or may hereafter become bound fo convey or
assign to Lender, or for carrying out the intention or facilitating the performance of the terms of
this Security Instrument or for filing, registering or recording this Security Instument ar for
facilitating the sale of the Loan and the Loan Documents as described herein below. Barrower,
on demand, wil} execute and deliver and hereby authorizes Lender to execute in the name of
Bomower or without the signeture of Borrower to the extent Lender may lawfully do so, one or
more financing statement, chattel mortgages or other instruments, to evidence more effectively
the security interest of Lender in the Security Property. Upon foreciosure, the appointment of 2
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receiver or any other relevant ection, Botrower will, at the cost of Borrower and without expenss
to Lender, cooperate fully and completaly to effect the assignment or transfer of any liceass,
permit, agresment or any other right necessary or useful to the operation of or the Security
Property. Borrower grants to Lender and Trustee an imevocable power of sttomey coupled with
an interest for the purpose of exercixing snd perfecting any and all rights and remedies available
to Lender and Trustes at law and in equity, inchuding, without limitstion, such rights and
remedies available to Lender and Trustee pursuant to this Section

Borrower forthwith opoa the execation and delivery of this Security Instrarnent
and thereafler, from time o time, will cause this Security Instrument, and any security .
instrument cresting 8 lien or security interest or evidencing the lien hereof upon the Security
Property and each instrument of further assurance to be filed, registered or recorded in such
manser and in such places as may be required by any present or future law in order to publish
notice of and fully to protect the lien or security interest hereof upon, and the interest of Lender
in, ths Security Property. -Borrower will pay all filing, registration or recording fees, and alf
expenses incident o the preparation, execution and acknowlsdgment of this Security Instrument,
ary mortgags, deed of trust or similer instrument supplemenisl hereto, any security instrument
with respect to the Security Property and eny instroment of further assurance, and al] federal,
state, county and munlcipal, taxes, duties, imposts, assessments and charges arising out of or in
connection with the execution and delivery of this Security Instrument, any mortgage, deed of
trust or similar instrument supplemental hereto, any security instrument with respect to the
Security Property or any instrament of further sssirance, except whete prohibited by law sa to
do, Borrower shell hold harmless and indemnify Lender, its successors and assigns, against any
liability incurred by reason of the imposition of any tax on the making and recording of this
Secrrity Instrinent. - ' ' o

22.  Reportieg Requirements.

Borrower agress to give prompt notice to Lender of the insolvency ot bankruptey
filing of Borrower or the death, insolvency or backruptey filing of any Guamntor.

23.  Events of Default.

The Debt shell become immediately due and payable at the option of Lender upon
the happening of any one or more of the following events of defanit (each an “Event of '
Default™): ’ :

(a) failure of Borrower to pay (i) any scheduled payment (whether such
amount is interest, prineipal, Reserves, or otherwise) owing to Lender as and when the same is
due under the Note, this Security Instrument or any of the other Loan Documents, or (i) any
other amount from time to time owing o Lender under the Note, this Security Instrument or any
of the other Loan Documents within five (5) days following written natice that the same is due;

(b)  subject to Borrower's right to contest as provided herein, if any of the
Taxes or Other Charges are not peid when the same are due and payable (unless sums equaling
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( | (

‘the amount of Taxes and Other Charges tlzndueandpaynbhhuvebem delivered to Lender in
accordance with Section 6 hereof);

(c) ifthePoﬁciammkcptinﬁﬂlfmmdeﬂ'wt,orifthnl’olinimmnot
delivered to Lender upon request; :

. (D) ﬂmm&nmmbﬂsmmﬁmﬁwmﬁyw
mﬁnmLmddsmmmmmmfnﬂheFmDOdetheMDGfmdumsy :

be otherwise expressly permitted under Section 10;

{¢)  ifany representation or warranty of Borrower, or of any Guarantor, made
herein or in sny other Loan-Docunent or in aay cextificate, report, fnancial statement or other
instrument or document finnished to Lender shall have besn false or misieading in any maverial
respect when made;

(63} if Borrower, any principal, maraging member (or manager, as the case
mu)mgmdmmmwmwmmmmmmfmm
benefit of ereditors ar if Bormower shall generslly not be paying its dabts as they becomas due;

(8)  ifa receiver, liquidstor or trustes of Barrower, any principal, managing
member (or manager, as the case may be) or general partner in Borrowsr or of any Guarantos
shatl be appointed or if Borower, any principal, managing member (manager, as thé case may
be) or genersl partner in Borrower or ay Guarantor shall be sdjndicated & bankrupt or insolvent,
or if any petition for bankruptey, reorgenization or mrrangement pursuaat to federal bankraptey
law, or any simflar federal or state Jaw, shall be filed by or against, consented to, or acquissced in
by,Bonm,unypﬁncxpal mansging member (or manager, a5 the case may be) or general
partner in Borrower or any Guarantor or if any proceeding for the dissolution or liquidation of
Bormwer eny principal, managing member (or mimager, as the case may be) or general partner

in Barmower or of any Quarsntor shall be instinsted; however, if such appointment, adjudication,
petition o proceeding wes involuntary and not consented to by Borrowez, any principal,
managing member (or menager, as the case may be) or general partner in Borrower or such
Guuarantor, upon the same not being discharged, stayed or dismissed within sixty (60 days:

(h)  if Borrower shall be in defauit under any othér deed of trust, mortgage o

security agreement covering any part of the Security Property whether it be supenor or jumior in
lien to this Security [ngtrument;

[$)] sulsject to Borrower’s right ta contest as provided herein, if the Security
Property becomes subject to any mechanic’s, materialman’s or other lien and such Jien is not
removed of record within thirty (30) days of the filing or recording of such lien (except a lien for
local real estete taxes and assessmentk mot then due and payable);

i if Borrower fails to cure properly any violations of laws or ordinances
affecting or which may be interpreted to affect the Sccurity Property within thirty (30) days after
Bofrower first recsivas notice of any such violations;
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(k)  exceptas permitied in this Security Ingtrument, the alteration,
improvement, demolition or removal of any of the Improvements without the prior consent of

*

) if Borrower shall be in defimit under any term, covenant, of provision of

the Note or any of the other Loan Documents, beyond applicable grace and/or cure periods
cmﬂmmdmthnse[.oanl)ocw or

(m) i Borrower fails to cure » defaunlt onder any other term, covenant or
provision of this Security lnstrument within thirty (30) deys after Borrower first receives notice
of any guch default; provided, however, if such defanlt is reasonably susceptible of cure, but not
within such thirty (30) day period, then Borrower may be permitted up to an additional sixty (60)
dﬂ!hmmhdﬁnhmﬁdﬁmﬂlmmm@mmﬂm

24.  LatePavment Charge,

. If eny scheduled puyment on the Debt is not paid on or before the date on which
such payment is dus, or if any other payment secured hereby is not paid within fve days
following written notice that the same is due, then Bormower shall pay to Lender upon demand an
amoint equal to the lesser of five percent (5%) of such unpaid portion of the Debt or the
méximum smount permitted by applicable law in order 1o defray & portion of the expenses
incurred by Lender in handling and processing such delinguest payment apd to compensate
Lender for the loss of the use of such delinquent payment, and such amount shall be secured by
this Security nstrument. Such late charge shall be immediately due and payable without notice
or demand by Lender. Botrower recognizes that its defult in making, when due, any payment
under this Note or the occurmence of any other Event of Dafault will require Lender to incur
additionat expense in servicing and administering the Loan end in loss to Lender of the use of the
money due and in frustration to Lender in mesting its other financial and loan commitments.
Borrower additionally acinowledges that the damages caused thereby would be extremely
difficult and impractical to ascertain. Borrower agrees (a) that en amount equal to the late charge
plus the accrual of interest at the Default Rate (as defined in the Note) is a reasonabie estimate of
mmtowﬂmmm&almmmd(b)&udww&mn&
Default Rate following any other Event of Default is a reasonable estimate of the damage to
Lender in the event of such other Event of Default, regardless of whether there has been an
acceleration of the Loan,

28, “To e u' ;

Upon the occurrence of any Event of Default or if Borrower feils to make any
payment (inciuding, without limitation, any required payments for taxss, insureace or to
discharge any litns with respect to the Property) or to do any act as herein provided, Lender may,
but withour any obligation 1o do so and without notice to or demand on Borrower and without
releasing Bomower from any obligation héreundsr, make or do the same in such menner and o
such extent as Lender may deem necessary to protect the security hereof. Lender is authorized to
enter upon the Security Property for such purposes or appear in, defend, or bring any action or
proceeding to protect fis interest in the Security Property or to foreclose this Security Instrument
or sollect the Debt, and the cost and expense thereof (including reasonable attorneys’ fees and
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g | ( e

&WmmmmwmmdwhwxmmmmnmmﬁnhRm(ummm
Note) for the period after notice from Lender that such cost or expense was incurred to the date
of payment to Lender, shall constitute a portion of the Debt, shall be secured by this Security
Enstrument end the other Loan Documents and shall be dus and payable to Lender upon demand.

26.  Additional Remedjes,

(2)  Upon the occurrence of any Event of Default, Lender or Trusiee may teke
such action, without notice or demand, as it deems advisable to protect and enforce its rights
WWMEMM&SWWMMMWW&M«
otherwise, including, without limitation, the following actions, cach of which may be pursued
concurrently or otherwise, at such time and in such order as Lender may determine, in its sole
discretion, without impairing or otherwise affecting the other rights and remedies of Lender:

(£}] declare ducuﬁreDebttohe_imrﬁndizt:lydueandpayable;

(i) institute 8 proceeding or proceedings, judicial or nonjudiciat, by
advertisement or otherwiss, for the complete foreclosure of this Security Instrunsent in which
case the Security Property or any interest therein may be sold for cash or upon credit in one or
more parcels or in several interests or portions and in any order or manner:

(i)  with or without entry, to the extent permitted end purseant to the
procedures provided by applicable law, institute procesdings for the partiel foreclosure of this
Smﬁuhsmmiﬁrtthmof&eDehmmdummsubjmwﬂxmng
lien of this Security Instrument for the balance of the Debt not then dne;

(iv): sell for cash or npon credit the Security Property or any part
thareof and ali estate, claim, demand, right, title and interest of Borrowes therein and rights of

redemption thersof, pursuant to the power of sale contained herein or otherwise, at one or more
sales, ag an entirety or in parcels, at such ime and.place, upon such terms and afier such nntice

thereof as may be required ot permitted by lavy,

™) mshmteanacunn,smturpmceadmgmeqmtyforthespouﬁc
performance of any covenant, condition or agrezment contained herein, or in any ufﬂ:seoﬂzcr

Loan Documenis;

{vi) recaver Juclgmem on ths Note either btfore, during or after any
proceedings for the enforcement of this Security Instrument;

(vii) apply for the appointment of a trustee, recaiver, liquidator or
conservator of the Security Property, without notice and without tegard for the adequacy of the
security for the Debt apd without regard for the solvency of the Borrower, 2ny Guarantor ot of
any person, {irm or other entity lmhie for the payment of the Dabt;

(wiii) mfomeLendcrst&wLmscsde:numdmamEot
upan the Security Property, either personally or by its agents, nominees or attorneys and

dispossess Borrower and its agents and servants therefrom, and thereupon Lender may (A) use,
_operate, manage, control, insure, maintain, repair, restore and otherwise deal with all and every
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part of the Security Property and conduct the business thereat; (B) complete sny construction on
the Security Property in such manner and form as Lender deems advisable; (C) make alterations,
additions, renewals, replacements and improvements to or on the Security Property; (D) exercise
all rights and powers of Bommower with respect to the Security Property, whether in the name of
Borrower or otherwise, including, withoot limitation, the right to make, cancel, enforee or
modify Leases, obtain and evict tenants, and demand, sve for, coliect and receive all Rents; and
(E) epply the receipts from the Security Property to the payment of Debt, after deducting
therefrom all expenses (including ressonable atiorneys’ fees and distursements) incwred in
cormection with the aforesaid operations and ali amounts necessary to pay the taxes, sssessments
insrance and other charges in connection with the Security Property, ss well as just and
reasonable compensstion for the services of Lender, its counsel, agents and employees;

: (ix}  require Borower to pay monthly in advance to Lender, or any
receiver appointed to collect the Rents, the fair and reasonable reatal valoe for the ose and
occupation of ity portion of the Security Property occapied by Borrower and require Borrower
to vecate and surrender possession to Lender of the Security Property or to such receiver and, in
default thereof, ﬁqumwbymmrypmwedingsmoﬂnrwiﬁe;ur :

{x)  pursue such other rights and remedisg ag may be zvailable at law or
in equity or under the Uniform Commercial Code including without limitation the right to
. receive and/or establish a lock box for all Rents procesds from the Intangibies and any cther
receivables or rights to payments of Barrower relating to the Security Property.

In the event of a sale, by foreclosure o otherwise, of less than all of the Security
Property, this Security Instrument shall mﬁnu:asalimmdwrmngi:ﬁng portion of the

Security Property.

{b)  The proceeds of any sale made wnder or by virtue of this Section, wgether
with any other sums which then miry be held by Lender undey this Security Instrument, whether -
under the provisions of this Section or otherwise, shall be spplied by Lender to the payment of
the Debt in such pricrity and propartion as Lender in its sole discretion shall deem proper, -
notwithstanding the provisions of Section 2924(c) and (d) of the California Civil Code.

, (cy  Lender may adjowrn from time to time any sale by it to be made under ot
by virtue of this Security Instrument by announcement at the time and place appointed for such
sale or for such adjoumed sale or sales; and, except as otherwise provided by any spplicable
provision of law, Lender or Trustes, without further notice or publication, may make such sale at
the time apd place to which the same shall be 50 adjourned.

(@  Upon the completion of any sale or sales pursuant hereto, Lender, or an
officer of arry cour{ empowered to do su, shall execinte and deliver to the accepted purchaser or
purchasers s good and sufficient instrument, or good and sufficient instruments, conveying,
agwigning and transferring all estate, right, title and imerest in and to the property and rights sold.
Lender and Trustee are hereby irrevocably appointed the true and lawful attomey of Borrower, in
its name and stead, 1o make ali necessary conveyances, assignments, transfers and deliveries of
the Security Property and rights so sold and for that purpose Lender and Trustes may execute all
pecessary instruriients of conveyance, assignment and transfer, and may substitate one or more
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persons with like power, Bosrower hereby mtifying and confirming all that its said attorney or
such substitute or substitutes shall lawfully do by virtue hereof. Any sale or sales made under or
by virtue of this Section, whether made under the power of sale herein granted or under or by
virtus of judicial procesdings or of a judgment or decree of foreclasurs and sale, shall operate to
divest all the estate, right, title, interest, claim and demand whatsoever, whether af law orin
equity, of Borrowes it and to the properties and rights 80 sold, and shall be a perpetual bar both
at law.and in equity againet Borrower and against any and all persons tlaiming or who may
claim the seme, or any part thereof from, through or under Botrower.

()  Upon any sale made undey or by virtue of this Section, whether made
undﬂﬂmpawuofsdehmgrautedormdnrorbyvntueoﬁwﬂaﬂpmceedinyorofa
judgment or decree of foreclosure end sale, Lender may bid for and acquire the Security Property
or eny part thereof and in lice of paying cash therefor may make settlement for the purchase
price by crediting upon the Debt the net sales price after deducting thetefrom the expenses of the

- sale and costs of the action and eny other sume which Lender is suthorized to deduct under this.
Security Instrument. :

: ® No recovery of any judgment by Lender azd no levy of an execution under
any judgment upon the Security Property or upon any other property of Borrower shall affect in
any manner or to eny exent the lien of this Security Instrument upon the Security Property or
any part thereof, or sny liens, rights, powers or remedies of Lender hereunder, but such liens,
rights, powers and remodies of Lender shall contirue unimpaired as before,

‘ (g)  Lender may terminate or rescind any proceeding or other action brought in
cannsction with its exercise of the remedies provided in this Section at any time bafore the
conclugion thereof, as determined in Lender's sole discretion and without prejudice to Lender.

) LmdumymnmmymnedwsmdthcmnqgwmbyﬂmNm.tth'
'Sectmtyh;smnnmtordmlmnbommcnismwhoieormpmtmdmsmhpomommdmsmh
order a8 determined by Lender's sole discretion. No such action shall in any wey be considered
a waiver of any rights, benefits or remedies evidenced or provided by the Note, this Security
Instrument or any of the other Loan Documents. The fuilure of Londer or Trustee o exercise any
right, remedy or option provided in the Note, this Security Instrument or any of the other Lo
Documents shall rot be deemed & waiver of such right, remedy or option or of any covenant or
obligation secured by the Note, this Security Instrument or the other Loan Documents. Na
acceptance by Lender of any payment after the oceurrence of eny Event of Defanlt and ao
payment by Lender of any obligation: for which Borrower is liable hereunder shali be desmed to
wuveammanyEvcmofDeﬁnﬂrmthmpemtoBormwer,orBormWershabﬂ:tympaysuch
obligetion. No sale of all or any portion of the Security Property, no forbearance on the part of
Lender or Trustee, and no extension of time for the payment of the whole or any portion of the
Debt or any other indulgence given by Lender or Trustse to Bomrower, shall operate to relesse ar
in axy manner affect the intercst of Lender in the remaining Security Property or the liability of
Barrower 10 pay the Debt. No waiver by Lender or Trustee shall be effegtive unless it is in
writing and then only to the edent specifically stated. All costs and expenses of Lender and
Tmcmcxuusingﬂz:ﬁg}ﬂsmdmbdsesmdcrﬂmm_gg(mdudmgrmmble
attormeys’ feamddlsbwmentsmthecxmntpemt:cdbylaw),shaﬂbepmdbme-om:r
immediatety upon notice from Lc-ndtr or Trustee, with interest af the Defaulit Rate for the period
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P
N

aﬁunoﬁéeﬁom!&nduuTmmMMmMmdnﬂmsﬁhﬁaapmﬁmofﬁn
Debt and shall be secured by this Sccurity Instrument.

()] The interests and rights of Lender under the Note, this Security Instrument
or in any of the other Loan Documents shail not be impaired by any indulgence, inchiding () any
renewal, extension or modification which Lender may grant with respect to any of the Debt, (if)
any surreader, compromiss, release, renewal, extension, exchange or substitution which Lender
may grant with respect to the Sequrity Property or any portion thereof; or (i) any release or
indulgence granted to any maker, sndorser, Guarantor ot surety of any of the Debr.

G)  Inaccordance with California Code of Civil Procedure Section 736, as
such Section may be amended from time to time, Lender may bririg an action for breach of
contract against Borrower for breuch of any “environmental provision” (as such term is defined
in such Section)) made by Borrower herein or in any other Loan Document, for the recovery of
damages and/or for the enforcement of the environmental provision,

(k) Inaccordance with Califomnia Code of Civil Procedure Section 726.5, e
such Section may be amended from time to time, Lender may waive the security of this Ssourity
Instrument a5 to any parcel of real property that is “environmentally impaired” or is an “affected
parcel” (as such terms are defined in such Section), and as to any personsl property attached to
such parcel, and thereafier exercise against Borrower, to the extent permiited by such
Section 726.5, the rights and remedies of an unsecured creditor, including reduction of Lender's
claim sgainst Borrower to judgment, and any other rights and remedies permitted by law.
Borrower and Lender acknowiedge that pursuant to California Code of Civil Procedure
Saction 726.5, Lender' s rights under thig Section sre limited to instences in which Borrower or
myaﬁlme agent, co-ienanf, pariner or joint venturer of Borrower either (1) caused, contributed

or asquicsced in the release (as defined in such Section 726.5) or threatened release
omedomSubsmmes(umchtamudcﬁnedmﬂuﬁnmmemllndmmy as hereinafter
defined), or (if) had actual knowlsdge or notice of such release or threatened release prior to the
execution end delivery of this Security Instrument and failed to disclose such releass or
ﬁ:rumdrdmmimdnmwnungaﬁetmswuﬂmmqumhmfmmmmmg
the enviramnental condition of the Security Property, unless Lender otherwise obtained actual
knowledge of such release or threatened release prior to the execution and delivery of this
Security Insirument.

) In the event Lender elects, in accordance with California Code of Civil
Procedure Section 726.5, to weive all or part of the security of this Security Instrument and
moceed against Borrower on an umsecured basis, the valuation of the real property, the
determinstion of the environmentally impaired status of such sccurity and any cause of action for
e money judgment shall, atthe request of Lender, bé referred 1o a referes in accordance with
California Code of Civil Procedure Sections 638 e seg. Such referee shali be an MAL
appraiser selected by Lender and approved by Borrower, which epproval shall not be
unreasonably withheld or delayed The decision of such referee shall be binding upon both
Bormower and Lender, and judgment upon the award rendered by such referes shall be entered in
the court in which such proceeding wus commented in accordance with California Code of Civil
Procedure Sections 644 and §45. Borrower shall pay ail reasonable costs and expenses incurred
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.
( .
L
co | _ (
AN

by Leoder in connection with any proceeding under California Code of Civil Procedure
Secﬁmms,umb&cﬁanmy'bewmndcdﬁomﬁmemﬁm ‘

{m) Upon the occurrence and daring the coﬂtlnmnneofanybreach.dsfmh,or
Evemochﬁmlt.lmdersha.ll nntbeobhgmdmrendcrmyperﬁrmmmﬁomwerunduﬂ:
Loan Documents.

{n) Anyﬂﬂngmthemmryhﬂzmmelsewh:unotwﬁhmdmg.mu
specifically provided otherwise by law, without the prior writies consent of Lender, which may
um«mmm;mmdmmmmMMemngm
to cure any Event of Defwult (and no right to cure shall be implied) and Lender shall have no
obligation to accept the cure of, of to waive, any Event of Default, regardlass of tender of
delinquent payments or other performance by Borrower, or any other event or condition
whatsoever. Borrower hereby (i) acimowledges that Lender may refuse (in its sole and absojute
discretion for any reason whatsoever) any cure of awy Event of Defauh, and notwithstanding any
purported cure of ;uch Event of Default, Lender may exercise eny and/or all rights and remedies
gvailable to it; and (if) weives any and all rights to cure any Event of Defanit

Without limiting the foregoing, afier the occurrence of any Event of Default (irrespective of
wmﬁumnmmemeemmofmmsm&ﬁmnnwﬁmowmmaﬂwwhﬂ
the sxme shall be deemed to continue at all times thereafter; provided, however, that guch Event
of Default shall cease to continue only if Lender shall execate snd deliver a written agresment in
which Lender expressly states that such Event of Defiult has ceased to continue, Lender shall
not be obligated under eny circemstances whatsoever to execute and deliver eny such writing,

Without Jimitation, this Section skiall govern in any case where reference is made in this Security
Instnioment or elsewhere in the Loan Documents to (i) any “cure” (whether by use of such word
or otherwise) of any Event of Default, (ii)) “during an Event of Default ™ “the continuance of an
Event of Default” or “after an Event of Default has ceased” (in each cese, whether by use of such
. words or otherwise), or (i) any condition or event which continues beyond the time when the
- sarne becomes an Event of Default.

27, to A

In addition to any other rights or remedies granted under this Security Instrument,

Lender, Trustee and their agents, during the Term, shall have the right to enter and inspect the
Security Property during nonmal business hours. The cost of such inspections or andits shall be

. borne by Borrower should Lender determine that an Event of Default exists, including the cost of
&l foilow up or additional investigations or inquiries desmed reasonably necesaary by Lender.
The cost of such inspections, if not paid for by Borrower follewing demand, may be added to the
principal balance of the suras due under the Note and this Security Instrument and shall bear
interest thereafter until paid at the Default Rate.

28, - Securfly Agreement, .
{a) This Security Instrument is both 2 real property Security Instrument and a
“gecurity agreement” within the meening of the Uniform Commercial Code. The Security
Property inchudes both real and personal property and all other rights and interests, whether
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tangible or intangible. in nature, of Borrower in the Security Property, Bortower by exscuting
and delivering this Security Instrument bas granted and herchy grants to Lender and Trustee, as
security for the Debt, a security interest in the Security Property to the fall extsnt that the
Security Property may be-subject to the Uniform Commercial Cods (said portion of the Security
Property so subject to the Uniform Commercial Code being called in this Section the :
“Coliateral™). This Security instrument shall also constibate a “Bxture filing™ for purposes of -
the Uniform Commercial Code. As such, this Sectrity Instrument covers all items of the
Collatersl that are or are o become fixtures, mdth:pwpouofﬂnsSemmutoMaﬁmm
filing under Section 9313 and 9402 of the Uniform Commercial Code. information
the security interest herein granted may be obtained from the parties at the addresses of the
parties set forth in the firet paragraph of this Security Instroment, The rights, remedies and
interests of Lender under the security agreement and under the other provisions of this Security
Instrument are independent and.cumulstive, and there shall be no merger of any security intevest
created by the security agreement with any len crested under the other provisions of this
Security Instrument. Lender may clect to exercise or enforce rny of its rights, remedies, or
interests under cither or both the security egreement and the other provisions of this Security
[nsmmuundermyfmmmmmnedmw

(b)  If an Event of Defanlt shall occur, Lender and Trastee, in addition to any
oﬂmnglﬁsandme&esmhﬂmzyhnvgshaﬂlnvemdmymmdmelym
without demand, sny end ail rights and remedies granted to a secured party upon defanlt under
the Uniform Commercial Code, inchuding, withouot limiting the generality of the foregoing, the
right to take possession of the Collateral or any part thereof, and 1o take such other measures as
Leader or Trustes may deem necessary for the care, protection end preservation of the Collateral.
Upon request or demand of Lender or Trustee, Borrower shsll at its expense assemble the
Cofllateral and make it available to Lender and Trustee at a convenient place acceptable to
Lender. Borrower shall pay 1o Lender and Trustes on demand ey and all expenses, including
attorneys’ fees and disbursements, incurred or paid by Lender and Trustes in protecting the
interest in the Collateral and in enforcing the rights hereunder with respect © the Coflateral. Any
notice of sale, disposition or other intended action by Lender or Trustes with respect to the
Collatera! sent to Borrower in accordance with the provisions hereof at Jeast five (5) days priorto
such ection, shall constitue commercially reasonable notice to Borrower. The procesds of any

- disposition of the Collateral, or any pant thereof, may be applied by Lender to the payment of the
Debt in such priority and proportions s Lender in its sole discretion shall deem proper. In the
svent of arry ¢hange in nxme, identity or structure of any Bomower, such Borrower shalt notify
Lender and Trustee thereof and promptly after roquest shall execute, file and record such
Uniform Commercial Code forms as are necessary o maintsin the priority of Lender’s lien upon
and security interest in the Collateral, and shall pay all expenses and fees in connection with the
filing and recording thereof, If Lender shall require the filing or recording of additiona} Uniform
Commercisl Code forms or continuation statements, Borrower shall, promptly after written
request from Lender, execute, file and record such Uniform Commercial Code forms or
continuation statements us Lender shall décm necessary, and shall pay all expenses and fees in
connection with the filing and recording thereof, it being understood and agreed, however, that
no such additional documents shal) increase Borrower’s obligations under the Note, this Security
[nstrument and any of the other Loan Documents. Borrower hereby irrevocably appoints Lender
as:tsmw-wﬁ:ct,coupiedwnh anmtemst,toﬁlcvnthﬂxcapprommlmbhc office on its
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behalf any financing or other statements signed only by Lender, aswcuredpaﬂy in conncction
with the Collateral covered by this Security instrument.

2. Actiops snd Proceedings,

Lender or Trustee has the right to appesr in and defend eny action or proceeding
brought with respect to the Security Property and to bring any action or proceeding, in the name
and on behalf of Borrower, which Lender, in its sole discretion, decides should be brought to
protect their imterest in the Security Property, Lender shall, at its opHon, be subrogated to the
lien of eny deed of trust, mortgage or other security instrument discharged in whole or in part by
mcDebLandmymchmbmgahmngthmﬂmmm&éomemtyfonhepaymmof
the Debt

All amounts due under this Security Instrament, the Note and the other Loan
Documents shall be payable without setoff, counterclaim or any deduction whatsoever.
Bomwhaebywdmﬂnﬁgbtmusaﬂnmﬂ',omﬁaﬂﬁm(o&ﬁmammdﬂayw
compulsory counterciaim) or deduction in any ection or proceeding in which Lender or Trustes
mamwnﬂmmdwmwmmmmwmmm&:m
any of the other Loan Documents, or the Debt.

31.  Contest of Certain Clpims.

Notwithstanding the provisions of Sections 5 and 23 hereof, Borrower shall not be
in default for fuilure to pay or discherge Tmxes, Other Charges or mechanic’s or,materialman’s
lien asseriad against the Security Property if, and so long ss, (8} Bomrower shall have notified
Lender of same within five (5) days of obtaining knowledge thereof; (b) Borrower shall
ditigently and in good faith contest the same by appropriate legal proceedings which shall .
operate to prevent the enforcerment or collection of the same and ihe sale of the Security Property
or any pert thereof, to satisfy the same; {c) Borrower shall have furnished to Lender a cash
deposit, or en indemnity bond satisfactory to Lender with a surety reasonably satisfactory to -
Lander, in an amount equal to 125% of the amount of the Taxes, Other Charges or mechanic's or
materialman’s lien claim, plus a reasonable additional sum to pay all costs, interest axid penalties
that may be imposed or incurred in connection therewith, to assure payment of the matters under
contest and to prevent any sale or forfeiture of the Security Property or any part thereof; (d)
Bormrower shall promptly upon final determination thereof pay the amount of any such Taxes,

" Other Charges or claim 5o determined, together with eil costs, interest and penaities which may
bepaya.bla'mcomecﬁon therewith; (£) the falture to pay the Taxes, Other Charges or mechanic's
ormaﬁmalmanshmchm-ndocsnntconsﬁtxﬁzadcfauhundamyotherdudofuust.mnﬂme
or security interest covering or affecting any part of the Security Property; and (f)
notwithstanding the foregoing, Borrower shall immediately upon request of Lender pay (and if
Borrower shall fail so to do, Lender may, but shall not be required to, pay or cause tobe
discharged or bonded against) any such Taxes, Other Charges or claim notwithstanding such
" comtest, if {n the opinion of Lender, the Security Property or any part thereof or interest therein
may be in danger of being sold, forfeited, foreciosed, terminsted, cancelied or lost. Lender may
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pay over any such cesh deposit or part thereof to the claimant entitled thereto st any time when,
in the judgment of Lender, the entitlement of such claimant is established.

32.  Recovery of Sums Required to be Puid

Lender shall hgve the right from time to tims o take action to recover any sum or
sums which constitute & part of the Debt as the same become due, without regard to whether ot
not the balance of the Debt shall be due, and without prejudice to the right of Lender or Trastes
ﬂmaﬁertobnngmmhonoffmcloswe,mmynﬂumon.foudefuﬂ!ordufmﬂuby
Bomwmmgnm:mmhwherumnwucmnmmed.

33.  Marshallise and Other Matters.

Borrower hereby waives, to the extent permitiad by law, the benefit of all
appraisement, valuation, stay, extension, reingtatement and redemption laws now or heresfler in
force and all rights of marshalling in the event of any sale bereunder of the Security Property or
any part thereof or amy interest therein. Further, Borrower hereby expressiy waives any and all
rights of redemption from.sale under mny order or decree of foreclosure of this Security
Instrument on behalf of Borrower, and on behalf of each and overy person acquiring any interest
in or title to the Security Property subsequent to the date of this Security Instrument and on
behalf of gll persons 1o the extent permitted by applicable faw.

: Borrow acknowledges that Borrower has executed and delivered to Lenderthat

cerain Environmental Indemnity Agreement of cven date herewith (“Environmentsl
Indemnlfy™) pursuent to which, inter plia, Borrower and Guarantor have fully indexnnified
Lender for certain environmentsl maters concerning the Security Property as provided therein.
‘The provisions of the Environmental Indemnity are hereby incorporated herein and this Security
Instrument shall secure all of the obligations of Borrower thereunder,

35, Intentionally Deleted,
16, Intentionglly D

37.  Handicapped Access,

(2) Bomrower agrees that the Security Property shall at ell Gmes strictly
comply to the extent epplicable with the requirements of the Americans with Disabilities Act of
1990, the Fair Housing Amendments Act of 1988 (if applicabie), all state and local laws and
ordinances related to handicapped access and al] rules, reguiations, and orders issued pursuant
thereto including, withont limitation, the Americans with Disabilities Act Accessibility
Guidelines for Buildings and Facilities (collectively *Access Laws™),

()  Notwithstanding any provisions set forth herein or in any other document
regarding Lender’s approval of alterations of the Security Property, Borrower shall not alter the

Security Property in any manner which would intrease Bommower's responsibilities for
compliance with the applicable Access Laws without the prior written approval of Lender. The
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foregoing shall apply to tenantimprovements constracted by Borrower or by any of its tenants,
Lender may condition any such approval upon recsipt of a certificate of Access Law compliance
from an architect, engineer, or other persen acceptable to Lender.

(c)  Bomower agrees to give prompt notics to Lender of the receipt by
Berrower of any complaints related to violation of amy Access Laws and of the commencement
of any proceedings or investigations which relate to compliance with applicable Access Laws.
In eddition to any other indemnifications provided herein or in the other Loan

Dommmmmhmdeﬁnd.mdmm&MmehmmLmdudem
from and aguinst all liabilities, obligations, claims, demands, damages, penalties, couses of .
action, losses, fincs, costs and expenses (inctuding, without limitetion, ressonable attorneys® fees
and disbursements), imposed wpon or incurred by or asserted againgt Lender and Trustes by
reason of the ocoumrence or existence of any of the following, prior to (i) the acceptance by
Lcndnofadaud—m—henofforeclosmmthmspactmtthmtmepaty or (if) the
foreclosure of this Security Instrument by Lender pursuant to which it succeeds to Borrower's
&cshup%eimuestmlhnSemnnmepﬂty unless coussd solely by the actual willful misconduet
or gross acgligence of Lender or Trustes, (a} ownership of this Security Instrument, the Security
Property or any interest thesein or receipt of any Rents; (b) any accident, injury to or desth of
persons or loss of or damage to property occurring in, on or about the Security Property or eny
part thereof or on Lhe adjoining sidewalks, curbs, adjacent property or adjscent parking areas,
streets or ways (incloding, without Limitstion, any golf course or related sctivity whatsoever); (¢)
any use, nomuse ot condition in, on or about the Secarity Property or any part thereof or on
adjoining sidewalks, curbs, adjacent property or adjacent parking erees, sirests or ways; (d) any
failore on the part of Borrower to perform or comply with eny of the terms of this Security
Instrument; () performance of any labor or services or the farnishing of any materinlg or other
mpeﬂymmpo@toftheSecmtmepeﬂyoranypanﬂmwf (f) the presence, disposal, escepe,
setpage, leakage, spillage, discharge, emission, mlease,orﬂuuteudrelem of any Hazardous
Substance on, from, or affecting the Security Property; (g) any personal injury (inchuding
wrongfil death) or property damage (real or personal) arising out of or related to such Hazardous
Substance; (h) any lawsuit brought or threatened, settlement reached, or govemment ardar

_ relating to such Hazardous Substance; (i) any violation of the Pavironmental Laws (as defined in
the Environmentnl Indemnity), which are based upon or in any way related to such Hazardous
Substence including, without limitation, thccostsandcxpcnses of any remedial work, artomey
and consultant fees and disbursemenis, investigation und laboratory fees, court costs, and
litigation expenses; (§) any failure of the Security Property 1o comply with ey laws relating to
-access 1o the Security Property; (k) auy representation or warranty made in the Note, this
Security Instrument or any of the other Loan Documents being falve or misleading in any
material respect as of the date such representation or warranty was made; (1) any claim by
brokers, finders or similar persons claiming to bé entitled to a commission in connection with the
Loan, any Lease or other transaction involving the Security Property or any part thereof under
any legal requirement or any liability asscrted against Lender with respect thereto; and () the
claims of any lessee of any or any portion of the Security Property or any person acting through
or under any Jessee or otherwise arising under or as a consequence of any Lease, Any amounts
payable 1o Lender or Trustee by reason of the application of this Section shall be secured by this
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Security Instrument and shall become immediately due and payeble and shall bear interest at the

- Defult Rate from the date loss or damage is sustained by Lender or Trustec until paid. The
obligstions and liabilitics of Borrower under this Section 38 shall survive and termination,
satisfaction, or assignment of this Security Instrument and the exercise by Lender of any of its
rights or remedies hereunder, including, but not limited to, the scquigition of the Security
Property by forselosure or a conveyance in lieu of foreclosure. '

3.  Notiees.

' Mymmdmormmmmmmmhpvm
orﬁmushed(‘%"}shaﬂbemwmngmdsmubegwm-foﬂm (&) by hand delivery;
(b) by deposit in the United States mail as first class certified mail, return receipt requested,
postage paid; (o) by overnight netionwide commercial courier service; or (d) by telecopy
transmission {other than for notices of dafmilt) with a confirmation copy to be delivered by
duplicate notice in sccordance with mny of clavses {a)- (¢} above, in each case, addressed to the
pasty intended to receive the same at the following address(es): ,

Lender: First Natjonal of America, Ine.
188 Mount Airy Road
Basking Ridge, New Jersey 07920
Atiention: Jerry P. Sager
Re: Eagle Ridge
Telecopier: 908-504-6699

with copies io: Anderson Kill & Olick, P.C.
} 1251 Avere of the Asmericas
New York, New York 10020
Attention: Joseph Bulian, Esq.
Telecopier: 212-278-1733

Borrower: At the address set forth in the introductory paragreph of this
Security Instrumment

with a copy to: Greenberg Glusker Fields Claman Machtinger & Kinsella,
LLP

1900 Avenue of the Stars, Suite 2100
Los Angeles, CA 90H0R7 :
Ann: Stephen Claman, Esq.
Telecopier: 310-201-2374

Amy party may change the address to which any such Notice is 10 be delivered, by
furrishing e (10) days written notice of such change to the other parties in sccordance with the
provisions of this Section 39. Notices shal] be deemed to have been given on the date they are
actually received; provided, that the inability to deliver Notices beceuse of a changed address of
which no Notice was given, or rejection or refusal 10 accept any Notice offered for delivery shall
be deemed to be receipt of the Notice as of the dete of such inability to deliver or rejection or
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o o

refusal fo accept delivery. Notice for sither party may be given by its respective counsel.
Additionally, notice from Lender may also be given by the Servicer. Borrower horcby requests
that & copy of any Notice of Default or. Notice of Sale be mailed to Borrower at the address
provided herein. ‘

40.  Authority.

(a) Bmow(md&:mdmsxpadmesemvcof%m if any)
represent and warrant that it (or they, as the case may be) hus full power, authority and right to
exetuie, deliver and perform its obligations pursuant to this Security fastrument, and to deed,
morigage, give, grant, bargain, sell, alien, enfecff, convey, confirm, werrant, pledge, hypothecste
and assign the Secaurity Property pursuemt to the terms hereof end to keep and observe all of the
terms of this Security Instrument on Borrower*s psrt to be performed. _

(b}  Borrower represents and warrants that Borrowet is not & “foreign person™
within the meaning of Section 1445(£)(3) of the Intemnal Revenue Code of 1986, as amended and
the related Treasury Departmerd regulations, including temporary reguiations.

41  Waiver of Notice.

' Borrower shall not be entitled to any notices of any nature whatsoever from
Lender or Trostes except with respect to matters for which this Security Instrument specifically
and expressly provides for the giving of notice by Lender or Trustee to Borrower and except with
respect o matters for which Lender or Trustee is required by applicable law to give notice, and
Borrower hereby expressly waives the right to receive any notice from Lender or Trustee with

respect 1o any matter for which this Security instrument does not specifically and exprmly
provide for the giving of notice try Lender or Trustee to Borrower.

42.  Remedies of Borrower.
- In the event that a claim or a.djud.lc.atlon is made that Lender has acted
unreasopably or unreasonably delayed acting in any case where by law or under the Note, this
Sccurity Insmentorauy of the other Loan Documents, it has an obligation 1o sct reasonably or

neither Lender nor Trustee shall be liable for sy monetary damages, and Borrower’s
remedies sha]i be imited to infunctive relief or declaratory judgment.

43, Sole jon of Lender.

Wherever pursuant to this Security Instrument, Lender exercises any right given
t0 it W0 conseni or oot consent or approve or disapprove, or any arangement of term is to be
satisfactory to Lender, the decision of Lender to consent or not consent, 1o approve or disspprove
or to decide that amrangemeats or terms are satisfactory or not satisfactory shall be in the sole
diseretion of Lender and shall be fina! and conclusive, except a5 may be otherwise expressly and
specifically provided herein.
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44, Nom-Wsiver,

The failure of Lender to irsist upon strict performance of any term hereof shall
not be deemed to be & waiver of any term of this Security Instrument. Borrower shail not be
relieved of Borrower's obligations hereunder by reason of (a) the failure of Lender to comply
with gty request of Borrower or Guarantor to take any action to foreclose this Security
Ingtrument or otherwise enforce any of the provisions hereaf or of the Note, or the other Loan
Documents, (b} the release, repardless of consideration, of the whole or any part of the Sscurity
‘Property, or of any person linble for the Debt or amy portion theveof, or (¢) any agreement or
stipulation by Lender extending the time of payment or otherwise modifying or supplementing
the terms of the Note, this Security Instrument or any of the other Loan Documents, Lender may
resort for the payment of the Debt to any other eecurity held by Londer in such order and macmer
as Lender, in its sole discretion, may elect. Lender or Trustee may take action to recaver the
Debt, or eny portian thereof, or to enforee any covenant hereof without prejudice to the right of
Lender or Trastee thercefier to foreclosure this Security Instrament, The rights and remedies of
Lender or Trustee under this Security Instrument shall be separate, distinet and cumulative and
none shall be givea effect 1o the exelusion of the others. No act of Lender or Trustee shall be
conmue&umelecﬁontopmceedundamyompmﬂmhnmmﬂwmhmofmynﬂu
provision. Lender or Trustee shall not be limited exclusively to the rights and remedies herein
stated bt shall be entitled to every right and remedy now or hereafier afforded at lew or in

45. NeOrsl Change.

This Security [nstrument, and any provisions hereof, may not be modified,
amended, waived, extended, changed, discharged or tenminated orally or by sny act or failure to
act on the part of Borrower or Lender, but only by an agreement in writing signed by the party
agsinst whom enforcernent of any modification, amendment, waiver, extension, change;
discharge or termination is sought.

46,  Liablliy,

If Borrower consists of more than one person, the obligations and hnbdmes of

each such person hereunder shall be joint and several. Subject to the provisions hereof requiring

Lender’s consent to any transfer of the Security Property, this Security fnstrugrent shall be
binding upon and inure to the benefit of Borrower and Lender and their respective successors

and assigns forever.

47, Inapplicable Provisions.

If any term, covenant or condition of the Note or this Security instrument is held
to be invalid, illegal or unenforceable in any respect, the Note and this Security Instrument shall
be construed without such provision.
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S «

4.  Headings Eic |
The headings and captions of vagious provisions of this Security Instrument are -
for convenience of reference only and are not to be construed as defining or limiting, in any way,
the stope or intent of the pravisions hereof.

45.  Duplicate Originaly,

. This Security Instrument may be executed i in any number of duplicate originals
andmhsuchdqahmtcunpmls}mltbedmadtobeanongmal

50.  Defipitions.

Unless the context clearty indicstes u contrary intent of unless otherwise
specifically provided herein, worde used in this Security Instrument may be used interchangeably
in singplar or plural form and the word “Borrower” shall méan “each Borrower and any '
subsequent owner or owness of the Security Property or any part thereof or any interest therein,”
the word “Lender™ shall mean “Lender and any subsequent holder of the Note,” the word
“Trustee” shall mean “Trustee and any subseqbent tristee umder this Secarity Jostrument,” the
word “Note” shall mean “the Note and any other evidence of indebtedness secured by this
Security Instrament,” the word “person” shall include an individual, corporation, partership,
trust, urincorporated association, government, governmental authority, and any other entity, and
the words “Security Property” shali include any portion of the Security Property and any
interest therein and the words “attorneys’ fees” shall include any and all attorneys’ fees,
paralegal and law clerk fees, including, without limitation, fees at the pre-trial, trial and eppeliate
Jevels incurred or paid by Lender in protecting its interest in the Security Property and Collatem]
and enforcing its rights hereunder. Whenever the context may require, any pronouns used herein
shall include the corresponding mesculine, feminine or newter forms, and the singular form of
nouns and propouns shall include the plural and vice versa.

51. Homestead,

Borrower hereby waives and renounces ail homestead and exemption rights’
provided by the Constitution and the laws of the United States and of any stite, in and to the
Security Property as against the cotlection of the Debt, or any part hereof.

52, Assigaments.

Lender shall have the right to assign or transfer its rights under this Security
Instrimnent without limitation. Any assignee or transferee shall be entltled 1o all the benefits
afforded Lender under this Security Instrament.

53, Waiver of Jury Trial

: BORROWER HEREBY AGREES NOT TO ELECT A TRIAL BY JURY OF
ANY ISSUE TRIABLE OF RIGHT BY JURY, AND WAIVES ANY RIGHT TO TRIAL BY
JURY FULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL NOW OR
HEREAFTER EXIST WITH REGARD TO THE NOTE, THIS SECURITY INSTRUMENT,
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OR THE OTHER LOAN DOCUMENTS, OR ANY CLADM, COUNTERCLAIM OR OTHER
ACTION ARISING IN CONNECTION THEREWITH. THIS WAIVER OF RIGHT TO
TRIAL BY JURY IS GIVEN KNOWINGLY AND VOLUNTARILY BY BORROWER, AND
*18 INTENDED TO ENCOMFPASS INDIVIDUALLY EACH INSTANCE AND EACH ISSUE
AS TO WHICH THE RIGHT TO A TRIAL BY JURY WOULD OTHERWISE ACCRUE.
LENDER IS HEREBY AUTHORIZED TO FILE A COPY OF THIS SECTION IN ANY
PROCEEDING AS CONCLUSIVE EVIDENCE OF THIS WAIVER BY BORROWER.

54.  Ful Recourse.

Borrower shall at ali times be personally and fully liable for the repayment of the
Loan and all other sums payable to Lender hereunder,

1f Borrower shall voluntarily file & petition under Title 11 of the U.S, Code (ihe
“Act™, 83 such Act may from time to time be amended; or under any similar or successor
Federal statute relsting to bankruptey, insclvency, arrangements or reorganizations, or under any
stuts bankruptcy or insoivency act, or file an answer in any involumary proceeding admitting
insolvency of inability to pay debts, or if Borrower or any Guarantor shall collude with any
person or entity 10 file an involuntary petition under the Act as 10 which Borrower or any
Guarantor is the debtor or as to which any property of any of them is property of the estate
therein, or if in the absence of such collusion Borrower shall fail to obtain vacation of
involumtary proceedings brought for the recrganization, dissolution or liquidation of Botrower
within sixty (60) days of the filing of such involuntary proceeding, ot if Borrower shall be
adjudged a bankmpt, or if a trustee or receiver shall be appointed for Borrower or Bomrower's
- property, or if the Securily Property shall become subject to the jurisdiction of a Federal :
bankruptcy court or similsr state court, or if Borrower shall make an assignment for the benefit
.of creditors, or if there is an mm:hment, execution or other judicial seizure of any portion of the
assets of Borrower and such seizure is not discharged within ten (10) days, then Lender may, at
Lender’s aoption, deciare all of the sums secured by this Security Instrament to be immediataly
due and payable without prior notice, and Lender may invoke any remedies permitted or
provided for herein or in any of the Loan Documents or pursuant to applicable law. Any
attomey's fees and other expenses incurred by Lenader in connection with Borrower’s ot any
Guarantar’s bankruptcy or any of the other aforesaid events shall be additional indebtedness of
Borrower secured by this Security Instument.

56.  Trmstee's Fees: Substitute Trustee

(a)  Borrower shall pay s}l costs, fees and expenses incurred by Trustes and
Trustee's agents and counse! in connection with the performance by Trustee of Trustee’s duties
hereunder and afl such costs, fees and expenses shall be secured by this Secority Instrument

()  Trustee shall be under no duty 1o 1nke any action heteunder except as
expressly required hereunder or by law, or to perform any act which would involve Trustee in
eny expense or liability or to institute or defend any suft in respect hereof, unless properdy
indemnified to Trustee’s reasonabie satisfaction. Trustee, by acceptance of this Security
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Instrument, covenants to perform and fulﬁliﬂutmsts herein cruted, being Kable, however, only
for wiltfol negligence or misconduct, and hereby waives any statutory fee and agrees to accept
reasonable compensation, in lieu thereof, for amy services rendered by Trastee in accordance
with the terms bereof. Lmdsrmayrcmnveﬁmeentanynmeorﬁummneluumemdselectu
succeysor trustes. mmswuncfmmmmmenmuﬁmmm«mbﬂnymm
of Trustee, or in its sole discretion for ey reason whatsoever, Leader may, without notice and
wmmfytngmyremnﬂmformdmtthupptymgmmymulectnndappuma
sucoessor trastee, by an instrument recorded wherever this Security Instroment is recorded and
all powess, rights, dutizs and authority of Trustes, as aforeseid, shall thereupon become vestad in
such successor, Such substitute trustee shall not be required to give bond for the faithfal
performance of the duties of Trustee hereunder unless required by Lender. The procedure
pwidndﬁxmﬂnsSecmforsubsuum:nomestusha.libcmg&im::ntnmmhnexduslm
of any other provisions for substitution, by law or atherwise,

57.  Goversize Lew. THIS SECURITY INSTRUMENT AND THE
OBLIGATIONS ARISING HEREUNDER SHALL BE GOVERNED BY, AND
CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF
CALIFORNIA AND ANY APPLICABLE LAWS OF THE UNITED STATES OF
AMERICA. WHENEVER POSSIBLE, EACH PROVISION OF THIS SECURITY
INSTRUMENT SHALL BE INTERPRETED IN SUCH A MANNER AS TO BE
EFFECTIVE AND VALID UNDER APPLICABLE LAW, BUT IF ANY PROVISION OF
THIS SECURITY INSTRUMENT SHALL BE PROHIBITED BY, OR INVALID UNDER,
APPLICABLE LAW, SUCH PROVISION SHALL BE INEFFECTIVE TO THE

EXTENT OF SUCH PROHIBITION OR INVALIDITY WITHOUT INVALIDATING
THE REMAINING PROVISIONS OF THIS SECURITY INSTRUMENT. NOTHING
CONTAINED [N THIS SECURITY INSTRUMENT OR IN ANY LOAN DOCUMENT
SHALL REQUIRE BORROWER TO PAY OR LENDER TO ACCEPT ANY SUM IN
ANY AMOUNT WHICH WOULD, UNDER APPLICABLE LAW, SUBJECT LENDER
TO PENALTY OR ADVERSELY AFFECT THE ENFORCEABILITY OF THIS
SECURITY INSTRUMENT. IN THE EVENT THAT THE PAYMENT OF ANY SUM
DUE HEREUNDER OR UNDER ANY LOAN DOCUMENT WOULD BAVE SUCH
RESULT UNDER APPLICABLE LAW, THEN, IPSO FACTO, THE OBLIGATION OF
BORROWER TO MAKE SUCH PAYMENTS SHALL BE REDUCED TO THE
HIGHEST SUM THEN PERMITTED UNDER APPLICABLE LAW AND
APPROPRIATE ADJUSTMENT SHALL BE MADE BY BORROWER AND LENDER.

28. Cepsent to Jurisdiction, BORROWER IRREVOCABLY AGRRES THAT
ANY ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS
SECURITY INSTRUMENT AND ANY ACTION FOR ENFORCEMENT OF ANY
JUDGMENT IN RESPECT THEREOF MAY BE BROUGHT IN THBE COURTS OF THE
STATE OF CALIFORNIA QR OF THE UNITED STATES SITTING IN THE COUNTY
AND STATE OF CALIFORNIA. BORROWER HERERBY CONSENTS AND SUBMITS
TO THE JURISDICTION OF SUCH COURTS, AND WAIVES ANY OBJECTION
THAT IT MAY NOW OR HEREAFTER HAYE TO THE VENUE OF ANY SUCH
ACTION OR FROCYEEDING IN ANY COURT OR THAT SUCH ACTION OR
PROCEEDING IS BROUGHT IN AN INCONVEN{ENT COURT, NOTHING HEREIN
SHALL LIMIT TTIE RIGHT OF LENDER TO BRING PROCEEDINGS AGAINST
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BORROWER IN A COURT OF ANY OTHER JURISDICTION. BORROWER HEREBY

WAIVES PERSONAL SERVICE OF PROCESS AND CONSENTS TO THE SERVICE

OF PROCESS QUT OF ANY OF THE AFOREMENTIONED COURTS IN ANY SUCH

ACTION OR PROCEEDING BY THE MAILING OF COPIES THEREOF BY ;

REGISTERED OR CERTIFIED MAIL, POSTAGE PREPAID, TO BORROWER AT
THE ADDRESS FOR BORROWER SET FORTH HEREDN.

' 59. Power of Sale,

() Upon the occurrence of an Event of Default, Trustes, or the agent or
successor of Trustes, at the request of Lender, shall sell or offer for sale the Security Property in
such portions, erder and parcels as Lender may determine with or without having Girst taken -
possession of same, (o ihe highest bidder for cash at one or more public suctions in accordance
with the terms mnd provisions of the law of the State in which the Security Property is located.
Such sale shall be made at the area within the courthouse of the county in which the Secarity
Property (or any portion thereof to be sold) is situated (whether the parts or parcels thereof, if
arry, in different counties are contiguous or not, and without the necessity of having eny personal
propeaty bereby secured present ai such sale) which is designated by the spolicable court of such
C'oumsty as the area in which public sajes are 1o take place, or, if no such area is designated, ot the
area at the courthouse designated in the notice of sale as the ares in which the sale will take
place, on such day and a1 such times a9 permitted under applicable law of the State where the
Security Property is located, afier advertising the time, place and terms of saie and that portion of
the Security Property in sccordance with.such law, and after having served written o printed
notice of the propozed sale by certified mail on cach Borrower obligated to pay the Note and
other secured indebtedness secured by this Security Instrument according to the records of
Lender in accordance with appliceble law. The affidavit of any person having knowiedge of the
facts to the effect thut such service was completed shail be prima facie evidence of (ke fact of
service. ' :

At any such public sale, Trusiee may exccuie and deliver in the name of Borrower
to the purchaser a conveyance of the Security Property or any part of the Security Property in fec
simple. In the event of any sale under this Security Instrament by virtue of the exarcise of the
powers herein granted, or pursuant 10 any order in sny judicial procesding or otherwise, the
Security Property may be sold in its entirety or in scparaie parcels and in such manner or order as
Lender in its sole discretion may elect, and if Lender so elects, Trustes mey sall the personal
property covered by this Security Instrument at one or mnote separate sales in any manner
pesmitied by the Uniform Commercial Code of the State in which the Security Property is
located, end one or more exercises of the powers herein grented shall not extinguish or exhaust
such powers, until ali the Security Property is sold ar the Note and other secured indebtedness is
paid in full. If the Note and other secured indebtedness is now or hereafier further secured by
any chantel mortgages. pledges, contracts or guaranty, assipnments of lease, or other security
instruments, Lender at its option may exhaust the remedies granted under any of said security
instraments either concurrently or independently, and in such order es Lender may determine,

()  Upon any foreclosure sale or sales of ali or any portion of the Security

Property undey the power herein granted, Lender mayh:dfomndpm@hascth:ScumtyPrcpcﬂy
and shall be entitled to apply all or any part of the Debr as a credit to the purchase price. |
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()}  Inthe event of  foreclosure or a sale of alf or any portion of the Security
Property under the power herein granted, the proceeds of said sale shall be apphied, in whatever
order Lender in its sole discretion may decide, (0 the expenses of such sale and of all '
in connection therewith {inciuding, without limitation, sttorneys’ fees and expenses), to fees and
expeases of Trustee (including, without Hmitation, Trustee’s sttorneys’ fees and expenses), to
insurance preminms, liens, assessments, taxes sad charges (incloding, without limitetion, utility
charges advanced by Lender), to payment of the outstanding principal balance of the Debt, and
to the accrued interest on all of the foregoing; and the remainder, 1fnny,shnnb=pudh
,Bomwar or to the person or entity lawfully entitied thereto,

umam&

(a) Any consent orappmvﬂbyundzrmmyslnghlmmnhaﬂmtbe
deemed or construed to be Lender's consent or approval in any like matier ariging at a
subsequent date, and the finlure of Lender to promptly cxercise any right, power, remedy,
consent or approval provided lierein or at law ar in equity shall not constitute or be construed ag
a waiver of tha same nor shali Lender be estopped from exercising such right, poswer, remedy,
consent or approve! it s [ater date. Any consent or epproval requested of and grasted by Lender
hereto shali be narrowly construed to be applicable only o Borrower snd the matter
identified in soch consent or approval and no third party sball claim any benefit by reason
thereof, and any such consent or spproval shall not be deemed to constitute Lender 2 verturer or
pariner with Bomower ot shall privity of contract be presumed to bave been estublished with
any such third party. If Lender deems it to be in its best interest 1o retzin assistance of persots,
firmy or. corpo:anons (including, without limitation, aftomeys, titie insurance companies,
engineers and surveyars) with respect to 2 request for consent or approval, Borrower
shall reimburse Lender for all costs reasonably incurred in connection wi‘thﬂ:eunpluymemof
such persons, fixms or corporstions,

(b)  Bomower covenants and agrees that during the Term, uniess Lender shall
have previously consented in writing, () Borrower will take no action that would canse it to
become en “emplovee bepefit plan”™ as defined in 29 C.F.R. Section 2510.3-101, or “assets of 2
governmental pla’ subject to regulation under the state statutes, xnd (b) Borrower will not seil,
assign or transfer the Security Property, or any portion thereof or interest therein, 10 ary
transferee thet docs not execulc and deliver to Lender its written assumption of the obligations of
this covenant Borrosver further covenants and egrees to protect, defend, indemnify and hold
Lender harmiess from and egainst all loss, cost, damage and expense (including without :
timitation, all anameys’ fees and excise taxes, costs of correcting any prohibited fmmsaction of
obtaining an eppropriaie exemption) that Lender may incur es a result of Borrower’s breach of
this covenant, This covenant and indemnity shafl survive the extinguishment of the lien of this
Security Instrument by foreclosure or action in lieu thereof; furthermore, the foregoing
indemnnity shall supersede any limitations on Borrower's lability under any of the Loan
Documents.

(c} The Loan Documents eontain the entire agrestnent between Borrower and
Lender relating to or connected with the Loan. Any other agreements relating to or connectad
with the Loan not expressiy set forth in the Loan Documents are null and void and superseded in
their entirety by the provisions of the Loan Docuaments.

NYDOCS-30T9TE.A 50
Eaple Ridpe Dend of Trust

Daxcription: Riverside,CA Docvmant-Year. jocID 2006.181835 Paga: 55 of &9
Ordar: 1152108 Cosment:

SMRH 0000927

Exhibit 5 000192



Case 8:10-bk-23193-CB Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 197 of 224

(d)  Borrower hereby covenants and sgrees not to commit, permit or siffer to
exist any act, omission of circumstance affording such right of forfeiture. In furtherance thereof,
Borrower hereby indemuifies Lender and agrees to defend and hold Lender harmless from and
against any lnss, damage or injury by reason of the breach of the covenants and agreements or
the representations and warranties set forth in this Section. Without limiting the gmal.hty of the
foregoing, the filing of formal charges or the commencement of proceedings against Botrower or
a.llorunypartot‘the Secmlmepartylmdcrmyfedmlormhwforwhchﬁ)r&tmbﬂhe

ecm-itmepeﬂy or any part thereof or of any monies paid in performance of Borrower's
under the Loan Documents s a potential result, shall, et the election of Lender,
constitute en Event of Default hereunder without notice or opportunity to cure.

{¢e)  Borower acknowledges that, with respect to the Loan, Borrower is relying
solely on fts own judgment and advisors in entering into the Loan without relying in eny manner
on any statements, ~cpresentations or recommendations of Lender or any parent, subsidiary or
affiliate of Lender. Bomower acknowledges that Lender engages in the business of réal estxte
financings and other real estaie ransactions and investments which may be viewed as adverse 1o
or competitive with the business of the Borrawer or its affilistes. Borrower scknowledges that it

:epmmiby compemmcuum:l and hasoons'uhcdwmclbcﬁnemmngthelm

& Borrower covenants and agress to pay Lender upon receipt of written
notice from Lender, all reasansble costs and expenses (including reasonable attomeys® fees and
disbursements) incurred by Lender in connection with (i) the preparation, negotiation, execution
and delivery of this Security Insirument and the other Loan Documents; (i) Borrower’s
performance of and compliance with Bommower's respective agreements end covenants contained
in this Security Instrument and the ather Loan Documeats on its part to bs performed or
complied with after the date hereof; (jii} Lender's pecformance and complisnce with all
agreements and conditions contained in this Security Instrument and the other Loan Documents

" on its part ta be pe-iormed or complied with afier the date hereof; (iv) the negotiation,
preparation, axecuiion, delivery and edministration of any consents, amendments, waivers or
other modifications :o this Security [nstrument and the other Loan Documents; and (v} the filing
and recording fees and expenses, title insurance fecs and expenses, and other similar expenses
incurred in creating and perfecting the lien in favor of Lender pursuant to this Security
Instrument and the other Loan Documents. ‘

(g)  This Sccurity Instrument shall be governed by and construed in
accordance with the laws of the State in which the Premises are located and the applicable laws
of the United States of America,

61. Masagement of the Security Property.

The Security Property 18 currently manaped by Borrower. If Bommower elects to
engage a third party o manage the Security Property (the “Manager'”), Borrower must obtain
the consent of Ler Jer to the Manager, which consent shal} not be unreasonably withheld, and
Borrower and Manzger must enter into a management sgreement, which shall be subject to the
epproval of Lendzi (The “Management Agreement™). Borrower shall thereafter mairtain such
Management Agreement for the operation of the Security Property in full force and effect and
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timely perform all of Boorower’s obligations thercunder mdmfnrcepu’fommeot' alt
obligations of the Manager thereander, and shall not permit the terminstion or smendment of
such Management A greement unless the prior writtea consent of Lender is first obtained, If
Lender at any time consents to the appointment of any Mansger, such Manager end Borrower
shall, as & condition of Lender’s conseat, enter inlo an assignment and subordination of such
ij and subordination of the Manager's rights and interests wader the

and all fees of the Manager pursuant to such Management Agreement, to the rights
and interests of Lender under the Loan Documents, including without limitation under this
Security Inmumem and shall provide further that, upon an Event of Default, Borrower, st
Lender's request made at any time while such Event of Definslt continues, ghall, as applicable,
cither (I} cease managing the Security Property and hire 2 replacement Manager approved by
Lender or (ii) terminate the Management Agreement and replace the Manager with e Manager
approved by Lender.

" 62. Sale aRn om,

(a3}  Borrower acknowledges that Len.ier and its successors end assigns shall
bave the right to do any and ail of the following: (i) sel! this Security Instrament, the Note and
other Loan Documents to one or more investors as & whote loan, (i) participate the Loan secured
by this Security Instrument 1o on or more investors, (1ii) deposil this Security Instrument, the
Note and other Losn Documents with a trust, which trust may sell certificates to investars
evidencing an cwnership interest in the trust assets, (iv) otherwise seif the Loan or interest
therein to investors, or (¥) cause the Note, this Security Instnurnent and the other Loan -
Documenta to be split into two ot mors notes, parts or interests, in whatever proportion Lender
deems appropriate, which may be in the form of pari passu interests, senior and junior interests,
or other interests, and theveafter to sell, asgign, participate, syndicate or securitize all or any part
of either.or both of such severed or split obligations and documents ((he transactions referred w
in clauses (3) through (v) are hereinafier sach referred to as “Secondary Market Transaction”

or “Securitization'). Without limiting clause (¥) sbove, Lander may do any one or more of the
following: (i) cause the Note and this Security lnstrument to be split into a first and second
mortgage (or deed of trust) toan, (ii) create onc more senior and subordinste notes (J.e., an A/B
or A/B/C structure), (iit) create multiple components ot the original Nots or notes (and allocate
or reallocste the principal batence of the Loan among such components) or (iv) ctherwise sever
the Loan into two of more loans secured by mortgages or deeds of trust and by s pledge of
parmership or membership interests (direetly ot indirectly) in Bomrower (ie., a semior
ican/mezzamine loan gtruciure), in each such zase, in whatever proportion and whetever priority
Lender determines; provided, however, in esch such instance the outstanding principal balance
of all the resulling notes cvidencing the Loen (or components of such notes) immediataly after
the effective date of such modification equals the outstanding principal balance of the Loan
immedintely prior to such modification and the weighted average of the intercst rates for all such
notes (or components of such notes) immediately after the effective date of such modification
equals the interest rate of the original Note immediately prior 10 such modification. If requested
by Lender, Borrower (and Borrower’s constituent members, if applicable, and each guarantor
and indemnitor) shall execute promptly after such request, such documentation as Lender may
reascnahly reqeest to evidence and/for effectuate any such modification or severance. Bocrower
shall cooperate with Lender in effecting any such Secondary Market Transaction and shall

NYDOCS 180784 52
Engio Ridge Deed of Trust

Description: Riversids, CA Document-Year.DocID 2006.161636 Paga: 57 of 63
order; 1152109 Commant:
SMBEH 0000922

Exhibit 5 000194



Case 8:10-bk-23193-CB Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04

Main Document  Page 199 of 224

—~—
N

cooperate to implement all requirements imposed by any Rating Agency-involved in any
Secondary Market Transaction. Borrower shall not be required to modify any documents
evideneing or securing the Loan so as to modify (A)themlcmstrﬁepuyableundq-ﬂ:Note, (B}
the mﬂdmmmtyofﬂw Nete, (C} the smortization of principal of the Note, (D) the non-
mg-msmns of the Loan or (E) any other matenal economic term of the Loan. However,
in the case of split notes, the imerest rate and principal amortization may be changed, provided
that for the combined obligations taken as an aggregatz, the over-al! intezest rate and
amortization of principal shali remain the same, Borrower shall provide such information, legal
opinions and documents relating to Borrower, Guarantor, if any, the Security Property and eny
tenznts of the Improvements as Lender mey reasonably request in connection with such
Secoadary Market Transaction. In addition, Borrower ghall make available to Lender all
information concerning its business and operations thet Lender may reasonably request. Lender
shall be permitted to share alt such information with the investment banking firma, Rating
Agencies, accounting firms, law firms and other third-party advisory firms involved with the
Losan and the Loan Documen:s or the applicable Secondary Market Transaction. | is understood
that the information provided by Burrower to Lender may ultimately be incorporated into the
offering documents for the Secondary Market Transaction and thus verices investors may elso
see some o all of the information. Lender and ali of the aforesaid third-party advisors and

" . profcssional firms shall be entitled to rely on the information supplied Yy, or on bebalf of,

Description!

Bormrower and Borrower indemnifies Lender a5 o any losses, claims, damages or Habilities that
arise pui of or are baged upon any untrue statement or alieged vnivue statement of ey material
fact comtained in such infornration or arise out of or are based upon the omission or alleged
omission 10 state therein 2 material fact required to be stated in such information or necessary in
order to make the statements in such informatdon, or in light of the circumstances under which
they were made, not misleading. Lender may publicize the existence of the Loan in connsction
with its marketing for a Secondary Market Transaction or otherwise as part of its businsss

development.

(b}  In the event that the provisions of this Security Instrument or any Loan
Documents require the receipt of writien confirmation from cach Rating Agency with respect to
the ratings on the rated single or multi-class securities, cr, in accordance with the terms of the
trangaction documents relating (0 & Secondary Market Transaction, such a rating confirmation is
required in order for the conscur of the Lender to be given, the Borrpwer shall pay all of the cost
and expenses of the Lender, Servicer and cach Rating Agency in connection thetewith, and, if
gpplicable, shall pay acy fees imposed by any Rating Agency as a condition to the delivery of
such confirrpation.

63.  Servicer.

The Loan will be serviced by Lender or other party selecied by Lender (the
“Servicer”™), and Lender may defegate all or any portion of its responsibilities under this Security
Instrument and the other Loan Documents 1o the Servicer pursuant to a servicing agreement (the
“Servicing Agreement”) between Lender and Servicer. Borrower shall eater into an agreement
with Lender and/or Servicer in form.acceptabie (o Lender and/or Servicer providing, among
other things, for a fee to be ayable by Borrower (o such party (the “Servicing Fee™) in
consideration of the servicing dutizs being performed with respect to the Loan, The Servicing
Agreement shall be deered ww be a Loan Document hereunder.
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64.  Gusranties Unsecured.

Anything to the contrary herein or elsewhere notwithstunding, the Quaranty (or
Guaranties, if spplicable) of even date herewith given to Lender in connection with the Security -
Property shall not be secured hereby or by any of the other Loan Documents or by any of the
Security Property or Collateral or by any seeurity of any nuture which secures the Loan or which
secures sury of the obligations which are secured by the Loen Documnents. Without limitation,
this Section 64 has priority ovér nay provision of this Security Instrument or, of sny of the other
Loan Documents which states (direcdly or indirectly) or implies that any such Guaranty is so
secured. L

85, I ed Loan Proceeds/Pre-Develupment

(@  Pre-Develonment Expense Budget. In eddition to payments of Taxes,
Insurance Premiums, interest under the Note and the Servicing Fee (as hereafter defined)
therefrom, Borrower may utiiize funds from undisbursed Toan proceeds up until the Initial
Matirity Date to pay for certain costs and expenses related to the Pre-Developmaent Work (as
hereinafier defined) in accordance with the budget set forth in Exhibit B annexed hereto (the
“Pre-Development Expense Budgee™; and the costs and expenses set {orth in the Pre-
Development Expense Budget are sometimes herein referred 10, eollectively, as the “Pre-
Development Expenses™) upon writien request of Borrower detailing the Pre-Development
Expenses previously incurred by Borrower and invoiced, provided that each of the Loan
Disbursement Conditions (as hercafter defined) set forth in Sectign 65(b) hereof and the other -
terms and conditions set forth in Scction 65{¢) hereof shall have been satisfied, In no event shall
Borrower be entitled to reimbursernent of any costs with respect to an item of Pre-Development
Expenses in excess of the emount allocated for such item in the Pre-Development Expense
Budget, and in any such event or in the evenl that the amounts available out of undisbursed Loen
procesds shall be inadequate at any time to pay for the item of Pre-Development Expenses for
which Borrower is fequesting reimbursement, then Borrower shall be responsible for payment of
the amouvnt of eny such deficiency {inclusive of the full amount thereof) out of ita oo funds.
The term: *Pre-Development Work™ means certain design and planning work related to the
Project and the Partition {as hereinafer defined), including without limitetion, architectural,
environmemial, engincering, survey, lcgal and accounting services performed in ocnnecubn
therewith, Notwithstanding anything to the contrary contained herein, Borrower expressly
requests end authorizes Lender o make advances directly to itself out of undisbursed Loen
proceeds for payment of interest under the Note and any other charges, costs and expenses
incurred by Lender in connection wiln the Loan, inciuding without limitation defauit interest,
late charges and Any other amoun.s.

(b) Cunzitiops Precedent to Disburscinent of Loan Proceeds. No
disbursement of Lean proceads shall be made by Lender to Borrower at any time unless each of

the following conditions jirecedent shali bave been satsfied {collectively, the “Loan
Disbursement Conditions™):

) no Event of Defauit has occurred under this Security Instrument or
under any other Loan Decuinent, and no event, circumstance or condition has oceurred or exists
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which, with the passage of tinie or the giving of notice, would constitute an Event of Deﬁul‘t
under this Security Instruracnt ar under any of the other Loan Dosuments;

(i) nolitigation or proceedings are pending or threatened (including
procecdings under Title '] »f the United States Code) 2gainst Bamrower, any Guarantor of the
Security Property, which livigation or proceadings, in the sole and exclusive Judgmm of Lender,

are material;

_ (iif) sl representations and warranties mage by Bomower to Lender
herein and otherwise in connection with this Loan continue mbemwandacctmc,

(iv)  the approval process for the Genersl Plan Amendment mdz.unmg
Map Amendment is continuing in accordance with ig:jm_gm hereof;

()  Lendcr shall be satisfied as to the contimuing my of the Pre-
Development Expense Dudgetd: _

(vij  Borrower shall provide to Lender a completed draw request on
: Lendi:t's standard form, toguther with such documeéntation and certifications as Lender may
reasonably request, detaiting the Pre-Development Expenses previcusly incurred lnim'nmd
for which Borrower is secking paymant thereunder;

: {(viiy  if the requested disbursement relates o Pre-Development Work,
Borrower shall provide Lendec with all invoices, receipts, Hien waivers (a5 provided hercinbelow)}
and other documnentation of lawful and workmanlike progress or compleuun and hai-&ee status,
if applicable, all as may be reasonably requested by Lender;

{viif) if the requested disbursernent relates to Pre-Development Work,
Bomower shall provide Lender such svidence as may be reasopably satisfactory to Lender that,
after payment of the requesied disbursemcent, the finds remaining in the Pre-Development
Expense Budget for such ites of Pre-Development Work (together with deposits that are
required 10 be made thereir, 17 apniicable) shait be sufficient to pay for the remainder of such
itemn of Pre-Development Worlk;

i) ifthe requested disbursement telates to Pre-Development Work,
Lender shall have completed suct Reld inspections as it deams necessary, and Borrower shall
pay any costs and expenscs incuned by Lender in connection with the same;

{x} if the requested disbursement relates to Pre-Development Work,

Borrower shail provide sworn statements, and any contractor shall provide sworn siatements and
walvers of lien, covering all work [or which disbursement is to be made to a date specified
therein, and covering =1l work dope on the Premises, 1o a reasonsbly current date, otherwise paid
for or to be paid for by Borrower or any other person, 4l in compliance with the mechamcs’ Lien
laws of the State of Californin and with the requiremenis of Lender and the title insurance
company {for issuance of kderim tidle endorsements covering such disburscment), together with
such {nvoices, contiacts or u her supporting data as Lender or sur.h title insurance company may

require;
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‘ {(xi) Endorsements io the title insurance policy, if required by Lmd;er,
10 cover the amount and date of the disbursement {whether into escrow or oﬁwwm)
that the Security Instrument remains a valid second lien (or first lien, as the case n:my‘be) on the
Premises, subject only to permitted exceptions, and that nothing has intervened to effect the
validity or priarity of the Becurity Instrament, insuring against mechanics’ Yen claims for work
. performed prior to the date covered by such continuation, and cortalving & mechanics’ lien
intetrim mﬂganon with respect to the current dishursernent;

(xif)" “ormower shall heve paid 1o Lender with each request for
dishursement (A) a draw processing fee equal 1o $1,850.00 and (B) and any other smounts
payable to Lender hereunder; :1nd

(xiif) all documents dnd information provided under this subparagraph
shaﬂbemfnmandsubs&mcmhsfauorymundaxnmrmombhdm .

©  General Condifi [ Loan ¥
Subject to the safisfaction of the terms and condmons herein mntnmed, the Lompmoeeds sha.ﬂ
be disbursed es follows:

(iy  Disbursement of Loan proceeds shall be mnde, and the conditions
pmeedcm w0 euch disbursement, shall be made, from tine to time, but not more frequently than
once in cach calendar montly, and, with respect to dishursements for Pre-Development Work, in
amounts of not less than $50 700.00. All drew requests and related draw documents must be
received by Lender on or bet. e the fourth (4th) day of the calender month. Requests received
after such fourth (4th) day will be processed during the immediately succesding calendar month,
If the fourth (4th) dey of the calendar month falls on a mn-BusmnDny, the draw request and
related draw documents must be filed. with Lender before such date in order to be processed
during such month. Each disbursement of Loan proceeds will be funded on the fifleenth (15th)
day (or if such day falls on o non-Business Day, the immediately preceding Business Day ) of the
same calendar month in which the draw request is received, subject to compliance W!th

foregoing requirements.

: {ii) Bo\-rm;.re'r shafl by responsibie for payment of all cosis and
expenses incwred by Lender in connection with requests for disbursement of Loen procezds,
including but not limited to (A} all title examination, tile endorsement, survey, escrow, filing,
search, recording and registra:ion fecs and charges; (B all fees and disbursements of architects,

i and consuitants caynged by Borrower or Lender, and (T all fees and disbursements of
legal counse! engaged by Lolar in cormection with the disbursements, including, without
limitation, counsel engaged i connection with the enforcement or edministration of this Security
Ingtrament or any of the othe. Loan Docwnents, and Borrower heseby roquests and authorizes
Lender to meke disbursemicnts of Loan proceeds directly to itself for payment of all such cost

andcx.penses

(i)  Any disbursement of Loan Proceeds shall be made for prayment of
Pre-Development Expenses in strict accordance with the Pre-Development Expensc Budget No
amendment of the Pre-Development Expense Budget shail be made without Lender’s prior
written consent. No reailocation of line items within the Pre-Drevelopment Expense Budget shall
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be made unless Borrcsver ¢ Jemonsicate (o Lender's sausfaction that (x) sufficient funds
remain in the line iters fom  ich the amount is 1o be realiocdied to pay ail Pre-Development
Expenses which may be paid {om thatlige item; and (3} no lins items in the Pre-]

Expense Budget (ather than the finc item to which the reallocation is sought) an:reqmred,m
Lender's judgment, to be increased.

(iv)  ln copnection with the transactions onnmphted bereby, Lender
shall have the right (but not the duty) o employ such consultants as it may deem appropriste
from time to time, 10 (3a) review and make recommendations regnrdmg the Pre-Development
Expense Budget, (b) inspect the Pyemiscs from time to time to insure that any work is being

performed and as hercin provided, (c) review and make recommendations regarding awy
eiema:ns of & reqoest for disbursement, (d) obtain information and documentation respecting the
Project, attend meetings respecting the Project and formulate reports for Lender pertaining to the
Project and (e) perform such other services as Lender from time to time mey reasonably require,
all solely on behalf of l.ender, The costs and disbursernents of such consultants shall be payable
by Borrower. Neither Lendr nor any such consultants shail be deemed to have assumed any

responsibility to, o be liable i, Barrawer or the Guar:ntor with respect 10 any actions taken or

ornitted by Lander or such consultants pursuant hereto. Notwithstanding the aforesaid or
anything else provided in this Sccurity Instrumen to the contrary, Borrower shall not be emitled
to rely on any statements or actions of Lender’s consuitants and no consultant retained by Lender
shall have the power or authority 1o grant any cansents or no approvals or bind Lender in any
manner, absent confirmaetion by Lender of the acouracy of the informetion conveyed by such
consultant io Bommower,

(v}  Notwithstanding anything contsined in this Agreement to the

. contrary, it is expressiy understood and agreed hat the L.oan shall st all times be In Balance (as

Degcription:

hereinafter defined). The Losn shall be deemed to be “In Balance™ only if the total of the
Availabls Funds (as hcreinafier defined), in Lender’s s.ie and absolute judgment, shall equal or
exceed the agpregate oft (a) the amount required 10 pry interest on the Loan to the Initial
Maturity Date, 88 estimated by Lender, (b} the amount rcquired to pay Taxes becoming dus and
paysble unti] the Initiai Mal ity Dute, as esdmated by Lender, (¢) the amount required to pay for
cextain of the Pre-Develapmivint Expenses incurred or ¢ be incarred in connection with the
Project, in accordance with the Pre-{Jevelopment Expense Budget, until the Initial Maturity
Date, and (d) amounts to be paid as retainage 1o persons who have supplied labor, services or
materials related to the Pre-Devejopment Work, including, withowut limitation, any contractors,
architects and subcontraciors. As used herein, the tarm “Available Funds” shall mean:

A the undisbursed proceeds of the Loan, net of any unpaid accrued
interest on the Loan, ;:lus

B any other amounss depesied by Bormower pursuant to this
subparagraph (c}{(v) and ihen heid by Lender; plus

.

. the valuc of any portiow »f Borrower's equity as may be then held
in cash by Leader; ior the purposes hereof, iztters of cradit shall not be treated a3 cash or a cash
equivalent. '

NYDOCSI-$07978.4 57
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Borrower agrees that if for any reason the Loan is not In Belance, Borrower,
within ten (10) days after request by the Lender, will deposit with Lender cash in an amount
wirich will place the Loan In Balance, which deposit shall first be exhausted before any further
disbursement of the proceeds of the Loan shall be made. No interest shall be payabie on such

amounts.

66. Firpt Docdof Trustand Third Deed of Trust,

Refercrie is hereby made to that certzin ‘f) Long Form Deed of Trust and
Assigmmm of Rents (ithe “First DOT) dated as of the date hersof mede by Borrower for the
benefit of Narthwoods Corporation, a Delaware corporation, Stradells Investments, Ino,, 2
Californis corperation, Serbonne [nvestmenits, Inc., & Califomia corporation, Spiros Investments,
Inc., & California corporation, Savona Investments, Inc., a Califorria corporation, Sandal
Investments, Inc., & California corporation, Tortuoso Invesments, Inc., a California corporstion,
and Tavistock Investments, Inc., a Culifomia corpration (collectively, “Seller™), constituting &
first dead trust lien sgainst the Premises and (i) Subordinate Long Term Desd of Trust and
of Rents (the “Third DOT™) dated as of the date hereof made by Bomower for the
" benefit of Seller, constituting a third deed of trust lien against the Premises. The First DOT is
subject 1o that certein Intercreditor Agreementdated as of the date hereof between Lender and
Seller, and the Third DOT is subject to that certain Subsrdination and Standstll Agresment
dated as of the date hervof berween Lender and Seller (‘he “Suberdination and Standstill

Agreement”).
67. Partition Action/T otal Prop ertx écguisig’un,

Reference is made to that cenain Purchase and Sale Agreemcnt (Purchase and:
Sale Agreemeat”) daled as of Feoruacy 21, 2006 between Seller, as seller, and Bowrower, as
purchaser, which is subject i the Subordination ond Standstll Agreement. Borrower represents
that it is endeavoring to acquire thc 40% Undivided Interest from Solomon and, in connaction
therewith, Borrower shall provide 1ender promptly with copies of all written communications
jnvolving Solomon and keep Lander informed on a current basis regarding its effoxts to acquire
the 40% Updivided Inierest. All documents to be entered into between Bomower (and/or
Guarantor) and Solomon shal] requirs the prior written approval of Lender. Upon acquisition by
Borrower of the 40% Undivided Inlerest, Borower shall cause the First DOT 1o be released as n
fien against the Security Property and the tien of this Sceurity Instrument shall sutomatically
comtinue ps & first lien against the Sccurity Property and this Security Instrument and the other
Loan Documents shafi remein unafiected thereby, and Borrower shall execute and deliver to
Lender such instrume:.ts and amzndments and/or teststements o the Loan Documents, as Lender
shall require, in its sole discretion, to confirm and/or effectuate the foregoing. Unless Borrower
hes entered into a binding written agreement with Solomen for the acquisition of the 40%
1Individed Interest by no later than sixty (60) days afler the date hereof and closed on the
requisition by no leter than one hundred eighty (180) days after the date hereof, Borrower shall
file the Partition Action, as sueh term is defined in the Purchase and Sale Agreement, and
thereafier will diligently prosecute the Parition Action to a final request or judgment (the
Partition Action, and any partitior: (Fat resuits therefrom, the “Partition™). Borrower shall
provide Lender promintly with couics of ali wrien communications relating to the Partition
Action and 10 all documents to be 2xecuted and/or delivered in comnection with the Total

NYDOCS!-207978.4 58
Exgle fidge Deed of Trust
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" Property Acquisition Date, the 60% Acquisition Date or the Third Party Acquisition Date, as the
case may be (as cach of such terms (s defined in the Purchase and Sale Agreement), end shall
keep Lender informed on a current basis regarding the status of each of the foregoing. Bomower
shall at afl times comply with all of the provisions of the Purchase and Sale Agreement (and all
documents executed and/or delivered in connection therewilh), All documents to be engered imo
between Borrower (and/or Guarantor) and any third parties in connection therewith shall require
the prior written consent of Lender, which shall not be unreasonably withheld: Upon the
occurrence of either of the Total Property Acquisition Date or the 60% Acquisition Dute,
Borrower shall cause the First DOT 1o be released as a lien against the Security Property (and
comply with the otker provisicns of the Pugchase and Seie Agreement) and the lien of this
Security Instrument siall automatically continue as a first lien npmst the Security Propesty and
this Security Instrument and the other Loan Documents shall remain unaffected thereby (subject,

‘in the event of the §0% Acquisition Date, to reconfiguration of the Premises in sccordance with
the Purchase and Sale - greement, provided l.ender has 1pproved any such reconfigurstion and
Borrower hes complied with the tatms end conditions set forth in this Section §7), and Bogower
shall execute and deliver to Lender such instruménts and amendments and/or restatements to the
Loan Documents ag Lander shall reguire, in its sole discretion, to confirm end/or effectuats the

Upon the cecurrence of the Third Party Acauisition Date, Barrower shall pay in fall
to Lender all of the indebtedness evidenced by the Note, together with all other amounts doe 1o
Lender thereunder and under the other Loan Documents. Borrower ghail be responsible for
payment of all costs and expenses related to the meners described in this Section 67, and
Borrower shall pay to Lender, upon demand, sl of the costs and expenses (including, without
jimitation, reasonable atiorney:' fees) incurred by Lender in connection therewith.

68. Commercial Parcel Provided no Eveni of Default exists, upon Borrower's
writsen request after the Commercial Parcel {as defined in the Purchase and Sale Agreement)
becomes a separate legal parce] following the recordatiun of a parcel map or subdivision map
creating the Cornmercial Parcel as a separate legai parce( subject to and in accordance with the
terms and conditions ol the Purchase and Sale Agreemont and the Commercial Parcel Agreement
(as defined in the Purchase and Salc Agreement), Lender shall execute and deliver a
[econveyance of the Commercial Parce! from the Ben of this Security Instrument in form
acceptable 1o Lender, for no additionzl consideration. Barrower shall be responsible for payment
of all costs and cxpenses related to the reconveyance of the Commercial Parced from this
Security Instrument, and Borrower shalf pay 10 Lende . upon demand, all of the costs and
expenses (incjuding, without limitation, reasonabie atlomcys’ fees) incurred by Lender in
connection therswith, ‘

[Reniatnder of page intentionallv left blank |
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IN WITNESS WHEREOF, Barrower has executed this Security Instrument as of
the day and year first ibove written.

BORROWER
RM E~GLE LLC, a Delaware limited liability

company
By: SME Management, Inc, a Delaware

BW

Name: Randall Bone
Title:  President

NYDOCS-307%578.4 60
Eagle Ridge Desd of Trast

Dascription: Biverside,CA Documest-Year, DocID 2006.181836 Page: 65 of 69
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Desc

STATE OF CALIFORNIA 3
Y ss:
)

COUNTY OF ar%

On parch B, 2006, before me, Bl & personally
-, personzily known to me (or pivived to me on the basis

ofm&ctorymdcnoe)tobetheprso%whoscnmdwmmhmibedmhwim

innstrument and acknowledged to m.: ¢ y executed the game

austhorized capacity(i}<, and that by fidheskheir signature(s) on the instrament the person(s}, or

' the eatity(§] upon behalf of which the person(s} acted, exscuted the instrument.

Dascription:

' Witness my hand an { official seal.

AJ

NYDOCS 1 8075784
Exgle Ridge Deed of Trust

Riverside, CA Dacumant~Year . Doc .2 2006 1B1BI8E Paga: &6 of E8
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EXHIBIT A
Leen scripfion
The land (s described as follows:
PARCEL 1:

THAT PORTION OF SECTION 31, iN TOWNSHIP 4 SOUTH, RANGE 8 EAST, SAN
BERNARDING MERIDIAN, IN THE CITY OF RANCHO MIRAGE, COUNTY OF
RIVERSIOE, STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT
THEREOF, DESCRIBED AS FOLLOWS: '

BEGINNING AT THE INTERSEC 7ION OF THE EAST LINE OF RIO DEL SOL ROAD

© (80.00 FEET WIDE) AS DESCRI%ED IN DEED TO COUNTY OF RVERSIDE,
RECORDED MAY 24, 1949 IN BC-DK 1078 PAGE 80 OF OFFICIAL RECORDS OF
RIVERSIDE COUNTY, CALIFOR: A, WITH THE NORTH LINE OF SAID SECTION 31,
BEING A POINT ON SAID NORTH LINE NORTH 88" 42’ 26" EAST,
40,00 FEET THEREON FROM THE NORTHWEST CORNER OF SAID SECTION;
THERCE SOUTH 00° 08 54" WEST, 2,660.80 FEET ON SAID EAST LINE:
THENCE SOUTH 00" 10° 45" WEST, 1001.09 FEET ON SAID EAST LINE TQO THE
BEGINNING OF A TANGENT CURVE THEREIN CONCAVE WESTERLY OF 2,040.00
FEET RADIUS;
THENCE SOUTHERLY 404.84 FEET ON SAID CURVE, THROUGH A CENTRAL
ANGLE OF 11° 21'52", TO THE WEST UNE OF SAID SECTION 31;
THENCE SOUTH 00° 10’ 45° WEST, 1,257.93 FEET TO THE SOUTHWEST CORNER
OF SAID SECTION;
THENCE ON THE SOUTH LINE GF SAID SECTION, NORTH 88" 50 4r EABT,
1,672.62 FEET, NORTH 88° 51' 01" EAST, 2,651.43 FEET AND NORTH 88° 52 18"
EAST 783.13 FEET TO THE SCUTHEAST CORNER OF SAID SECTION; .
THENCE NORTH D0 12 39" £7 ' T, 5,235.36 FEET TO THE NORTHEAST CORNER
OF SAID SECTION;
THENCE QN THE NORTH LINE .+f SAID SECTION SOUTH 89 38" 19" WEST,
1,321 44 FEET, ‘
THENCE SOUT!{ AG" 44" 58" W:iST, 1,322.01 FEET; AND SOUTH §9* 42' 26" WEST,
2,734.41 FEET TO THE POINT « -© BEGINNING;

EXCEPTING THAT PORTION DESCRIBED BY DEED TO THE COUNTY OF

RIVERSIDE, RECORDED
OCTOBER 15, 1986 AS INSTRUMENT NO. 256010 OF OFFICIAL RECORDS OF

RIVERSIDE
COUNTY, CALIFORNIA:
ALSO EXCEPT THAT PORTION DESCRIBED BY DEED TO THE CITY OF RANCHO

MIRAGE, RECORDED FEBRUARY 11, 1987 AS INSTRUMENT NO, 40088, OF
OFFICIAL RECORDS CF RIVER SIGE COUNTY, CALIFORNIA.

PARCEL 2:

THAT PORTION OF SECTION _5, TOWNSH:F 4 SOUTH, RANGE 5 EAST, SAN
BERNARDINO BASE AND MEF.BIAN, IN THE COUNTY OF RIVERSIDE, STATE OF

NYDDCS{-815085.1

Description: Riverside, CR bocument-Yeax DocXD 2006, 181836 Page: 67 af 6%
order: 1152109 Comment:
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CALIFORNIA, ACCORDING TO THE OFF!C!AL PLAT THEREOF, DESCRIBED AS
FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE EAST LINE OF RIO DEL SO1. ROAD
(80.00 FEET WIDE) AS DESCRIBQ IN TRE DEED TO COUNTY OF RIVERSIDE,
RECORDED AUGUST 2, 1843 iN 100K 1080 PAGE 31 OF OFFICIAL RECORDS OF
RIVERSIDE COUNTY, CALIFOR?. A, WITH THE WEST LINE OF SECTION 31, IN -
TOWNSHIP 4 SOUTH, PANGE 6 ZAST; SAID INTERSECTION BEING A POINT ON A
CURVE (N SAID EAST LINE CON TAVE WESTERLY OF 2,040.00 FEET
RADIUS TO WHICH A RADIAL BE ARS SOUTH 78° 2T 22° EAST:
THENCE SOUTH 00° 10" 45° WEST, 1,257.93 FEET ON SAID WEST LINE OF
SECTION 31 TO THE SOUTHWEST CORNER OF SAID SECTION 21, BEING THE

_ SOUTHEAST CORNER OF SAID
SECTION 35;
THENCE SOUTH B9" 52' 25" WEST, 536,35 FEET ALONG THE SOUTH LINE OF SAID
SECTION 36 TO THE INTERSECT:ON OF THE EAST LINE OF SAID DEL RYO DEL

. SOL ROAD, SAID INTERSECTION BEING A POINT ON A CURVE OF SAID EAST

LINE, CONCAVE EASTERLY OF 1,960.00 FEET RADIUS TO WHICH A RADIAL BEARS
NORTH 73° 55' 05" 'WEST;
THENCE ALONG SAID EAST Lit'C, NORTHERLY 482.81 FEET ALONG SAID CURVE.
THROUGH » CENTRAL ANGLE JF 14° 08' 50°; THENCE NORTH 30° 11’ 46 EAST,
229.63 FEET TO THE BEGINMI 5 OF £ TANGENT CURVE CONCAVE WESTERLY OF
2,040.00 FOCT RACIUS AND Nt HTHERLY 564.10 FEET ON SAID CURVE THROUGH
A CENTRAL AMCLE OF 18° 39 .." TG THE POINT OF BEGINNING;

EXCEPTING THEREFROM THA: PORTION DESCRISED IN THE DEED TQ THE CITY
OF RANCHO MIRAGE, RECORUIED FEBRUARY 11, 1987 AS INSTRUMENT NO.
40088 OF OFFICIAL RECORDS OF RIVERSIDE COUNTY, CALIFORNIA

APN: 674-430-007-1 and 818-410-004-6 and 618-410-007-3

NYDOCS1-815065. 1

Dasaript.{o;n: Riveraida, CA Decument~Yedr.Doc:D 2006.181836 Page: 63 of 69
Crdar: 1152105 Ctmstant:

SMRH 0000840
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EXMIRT

Pre-D . velopment Expense Budget

Draw Processing Fee $53,650.00
ServicingFse : . -__$1,050,000.00

| Legal & Accounting : $506,384.93
General Administration & Operations $750.514.30
RE Taxes $1,625,000.00
Insurance : $37,500.00
Architect & Engicering $245,000,00
Markal Study ‘ $105,000.00
Contingeacy | $284.237.90
Capitalized lInterest R10,817.99637 |
Total $15,475,303.58 |

NYDOCS 3150981

Description: Rlverside,Ch Document-Yenr. Docl,' Z006. 181836 Page: &5 of 69
ordar: 1152]109 Comment:
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DOC # 2009-0053140
02/04/2009 0B:00R Feo:21.00
Page | of 8
Recordad in Offlcial Recards
County af Riverside
Larry W. Ward
fAgsessor, County Clerk & Recorder

JHLTETR L

SANTA ANA, CA 92707 [ Im Im

Trustee Sale No. (8-24875H

Loan No. RM EAGLE . ,
Title Order No.  NCS-369156-LA2 TSG S | R | U |race] sie| oa [wsc|ional Re0 | copy
Seles Line: (714)573-1965 \ 2] /

M | A | L T 465 | 426 |PCORINGOR| SMF |NCHG| ©

I crv | uni Q&a
NOTICE OF TRUSTEE’S SALE e
UNIFIED SALE 2

042

YOU ARE iIN DEFAULT UNDER A DEED OF TRUST DATED (3-14-2008. UNLESS YOU TAKE ACTION TO
PROTECT YOUR PROPERTY, IT MAY BE SOLD AT A PUBLIC SALE. IF YOU NEED AN EXPLANATION OF THE
NATURE OF THE PROCEEDINGS AGAINST YOU, YOU SHOULD CONTACT A LAWYER.

On 03-04-2000 at 09:00 AM., FIRST AMERICAN TITLE INSURANCE COMPANY as the duly
appointed Trustee under and pursuant to that certain Deed of Trust, Assignment of Leases and Rents and
Sacurity Agreement (and Fixture Filing) (the “Deed of Trust’) recorded on March 14, 2006, in as Instrument
2006-0181836 of official records in the Office of the Recorder of RIVERSIDE County, California, executed
by: RM EAGLE LLC, A DELAWARE LIMITED LIABILITY COMPANY, as Trustor, FIRST NATIONAL OF
AMERICA, INC., A FLORIDA CORPORATION, as original Beneficiary, wilt seil at public auction sale to the
highest bidder for cash, cashier's check drawn by a state or national bark, a check drawn by a state or
federal credit union, or a check drawn by a state or federal savings and loan association, savings
association, or savings bank spacified in section 5102 of the Financial Code and authonized to do business in
this state. Saie will be held by the duly appointed trusiee as shown below. of alf right, tille, and interest
conveyad to and now heid by the lrustee in the hereinafter described property under and pursuant to the
Deed of Trust. The sale will be made, but withoul covenant or warranty, expressed or implied, regarding
tite, possession, or encumbrances, to pay all unpaid indebtedness and obligations owing under the note and
each and every other document or instrument secured by the Deed of Trust, together with all accrued and
unpaid interest thereon, andestimated fees, charges and axpenses of the Trustee for the totat amount (at the
time of the initial pubfication of the Notice of Sale} reasonably estimated to be set forth below. The amount
may be greater on the day of sale.

Ptace of Sale:

AT THE SIXTH STREET ENTRANCE TO THE CORONA CIVIC CENTER BUILDING, 815 W. SiXTH
STREET, CORONA, CALIFORNIA

Legai Description:

AN UNDIVIDED 60% INTEREST UNTO:

PARCEL 1: (APN NO.: 618-410-007 AND 004)

THAT PORTION OF SECTION 31, IN TOWNSHIP 4 SOUTH, RANGE 6 EAST, SAN BERNARDING

MERIDIAN, IN THE CITY OF RANCHO MIRAGE, COUNTY OF RIVERSIDE, STATE OF CALIFORNIA,
ACCORDING TO THE OFFICIAL PLAT THEREOF, DESCRIBED AS FOLLOWS:
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BEGINNING AT THE INTERSECTION OF THE EAST LINE OF RIO DEL SOL ROAD (80.00 FEET WIDE)
AS DESCRIBED IN DEED TO COUNTY OF RIVERSIDE, RECORDED MAY 24, 1949 IN BOOK 1078 PAGE
60 OF OFFICIAL RECORDS OF RIVERSIDE COUNTY, CALIFORNIA, WITH THE NORTH LINE OF SAID
SECTION 31, BEING A POINT ON SAID NORTH LINE NORTH 89° 42' 26" EAST,

40.00 FEET THEREON FROM THE NORTHWEST CORNER OF SAID SECTION; THENCE SOUTH 00° 09’
54" WEST, 2,660.80 FEET ON SAID EAST LINE; THENCE SOUTH 00° 10' 45" WEST, 1001.09 FEET ON
SAID EAST LINE TO THE BEGINNING OF A TANGENT CURVE THEREIN CONCAVE WESTERLY OF
2,040.00 FEET RADIUS; THENCE SOUTHERLY 404.64 FEET ON SAID CURVE, THROUGH A CENTRAL
ANGLE OF 11° 21' 53°, TO THE WEST LINE OF SAID SECTION 31; THENCE SOUTH 00° 10" 45" WEST,
1,257.93 FEET TO THE SOUTHWEST CORNER OF SAID SECTION; THENCE ON THE SOUTH LINE OF
SAID SECTION, NORTH 89° 5¢' 47" EAST, 1,972.82 FEET, NORTH 89° 5§1' 01" EAST, 2,851.43 FEET
AND NORTH 89° 52' 18 EAST, 783.13 FEET TO THE SOUTHEAST CORNER OF SAID SECTION,
THENCE NORTH 00° 12' 39" EAST, 5,335.38 FEET TO THE NORTHEAST CORNER OF SAID SECTION,
THENCE ON THE NORTH LINE OF SAID SECTION SOUTH 89° 39' 19" WEST, 1,321.44 FEET, THENCE
SOUTH 89° 44' 58" WEST, 1,322.01 FEET; AND SOUTH 89° 42' 26" WEST, 2,734.41 FEET TO THE
POINT OF BEGINNING;

EXCEPTING THAT PORTION DESCRIBED BY DEED TO THE COUNTY OF RIVERSIDE, RECORDED
OCTOBER 15, 1986 AS INSTRUMENT NO. 256010 OF OFFICIAL RECORDS OF RIVERSIDE COUNTY,
CALIFORNIA;

ALSO EXCEPT THAT PORTION DESCRIBED BY DEED TO THE CITY OF RANCHO MIRAGE,
RECORDED FEBRUARY 11, 1887 AS INSTRUMENT NO. 40088, OF OFFICIAL RECORDS OF
RIVERSIDE COUNTY, CALIFORNIA.

PARCEL 2: (APN NO.: 674-430-007) :

THAT PORTION OF SECTION 36, TOWNSHIP 4 SOUTH, RANGE 5 EAST, SAN BERNARDINO BASE
AND MERIDIAN, IN THE COUNTY OF RIVERSIDE, STATE OF CALI FORNIA, ACCORDING TG THE
OFFICIAL PLAT THEREOF, DESCRIBED AS FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE EAST LINE OF RO DEL SOL ROAD (80.00 FEET WIDE)
AS DESCRIBED {N THE DEED TO COUNTY OF RIVERSIDE, RECORDED AUGUST 2, 1946 IN BOOK
1098 PAGE 31 OF OFFICIAL RECORDS OF RIVERSIDE COUNTY, CALIFORNIA, WITH THE WEST LINE
OF SECTION 31, IN TOWNSHIP 4 SOUTH, RANGE 6 EAST; SAID INTERSECTION BEING A POINT ON
A CURVE IN SAID EAST LINE CONCAVE WESTERLY OF 2,040.00 FEET RADIUS TO WHICH A RADIAL
BEARS SOUTH 78° 27' 22" EAST: THENCE SOUTH 00° 10’ 45" WEST, 1,257.83 FEET ON SAID WEST
LINE OF SECTION 31 TO THE SOUTHWEST CORNER OF SAID SECTION 31, BEING THE SOUTHEAST
CORNER OF SAID SECTION 36; THENCE SOUTH 89° 52' 25" WEST, 536.35 FEET ALONG THE SOUTH
LINE OF SAID SECTION 38 TO THE INTERSECTION OF THE EAST LINE OF SAID DEL RiO DEL SOL
ROAD, SAID INTERSECTION BEING A POINT ON A CURVE OF SAID EAST LINE, CONCAVE
EASTERLY OF 1,980.00 FEET RADIUS TO WHICH A RADIAL BEARS NORTH 73° 55' OS" WEST,;
THENCE ALONG SAID EAST LINE, NORTHERLY 482 .81 FEET ALONG SAID CURVE, THROUGH A
CENTRAL ANGLE OF 14° 06' 50"; THENCE NORTH 30° 11' 45" EAST, 229.63 FEET TO THE BEGINNING
OF A TANGENT CURVE CONCAVE WESTERLY OF 2,040.00 FOOT RADIUS AND NORTHERLY 664.10
FEET ON SAID CURVE THROUGH A CEMTRAL ANGLE OF 18° 39 07* TO THE POINT OF BEGINNING;
EXCEPTING THEREFROM THAT PORTION DESCRIBED IN THE DEED TO THE CITY OF RANCHO
MIRAGE, RECORDED FEBRUARY 11, 1987 AS INSTRUMENT NO. 40088 OF OFFiCIAL RECORDS OF
RIVERSIDE COUNTY, CALIFORNIA.

Exhibit 6 000209



Case 8:10-bk-23193-CB  Doc 111 Filed 02/13/13 Entered 02/13/13 18:54:04 Desc
Main Document  Page 214 of 224

Amount of unpaid batance and other charges: $43,996,570.78 (estimated)

Street address and other common designation of the reat proparty purported as.
VACANT LAND:

DIRECTIONS MAY BE OBTAINED BY WRITTEN REQUEST SUBMITTED WITHIN TEN DAYS FROM THE
FIRST PUBLICATION OF THIS NOTICE TO:

GIBSON, DUNN & CRUTCHER LLP

ATTN: DENNIS B. ARNOLD

333 SOUTH GRAND AVE.

LOS ANGELES,CA 80071-3187

APN: 674-430-007-1 and 618-410-004-6 and 618-410-007-9

Notice is further given that pursuant to Section 9604 of the Catifornia Commerciat Code, the Trustee, will, as
a result of the failure Trustor to pay the unpaid indebtedness described above, conduct a unified sale of both
the real property encumbered by the Deed of Trust described above, and that the Trustee will sell
simultaneously with the above described real property encumbered by the Deed of Trust, at the same public
auction and under a single bid, @ach and all of the Personal Property (as defined and described in Exhibit “A”
attached hereto and incorporated herein with the same force and effect as if set forth in full herein).

The undaersigned Trustee disciaims any fiability for any incorrectness of the strest address and other
common designation, if any, shown herein. The property heretofore described is being sold “as is, where is",
without covenant or warranty, express or implied, regarding fitle, possession, encumbrancas, condition,
suitabifity for a particular purpose, or the location or existence of any personal property, to satisfy the
indebtedness secured by the Deed of Trust, and any advances thereunder. This notice is given in
compliance with a written request made to the Trustee by the present beneficiary under the Deed of Trust,
Stark Onshare Master Hoiding LLC, a Wisconsin limited Hability company.

DATE: 02-02-2009

Sales Line: {714)573-1985 Trustee: (714)250-3572 FIRST AMERICAN TITLE INSURANCE COMPANY
IS A DEBT COLLECTOR ATTEMPTING TO
FIRST AMERICAN TITLE INSURANCE COMPANY COLLECT A DEBT. ANY INFORMATION

OBTAINED WILL BE USED FOR THAT PURPOSE.

0 uny Bnschiom

Diane Erickson, Sr@lst&o Sale Officer
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EXHIBIT "A"

THIS EXHIBIT "A" IS THE EXHIBIT “A" REFERENCED IN THE NOTICE OF TRUSTEE’'S
SALE (UNIFIED SALE)} TO WHICH THIS EXHIBIT IS ATTACHED AND FORMS A PART OF
SAID NOTICE OF TRUSTEE’S SALE (UNIFIED SALE)

All right, titie, interest, claim and estate of Trustor now ownaed, or hereafter acquired, in
and to the following (hereinafter collectively referred to herein as the “Personal Property”):

{i) All machinery, fumiture, furnishings, equipment, computer software and
hardware, fixtures (inciuding, without limitation, ali heating, air conditioning. piumbing, kghting,
communications and elevator fixtures) and other property of every kind and nature, whether
tangible or intangibie, whatscever owned by Trustor, or in which Trustor has or shall have an
interest, now or hereafter located upon the real property encumbered by the Deed of Trust {the
“Property”) and any improvements thereon, or appurtenant thereto, and usable in connaction
with the present or future operation and occupancy of the Property and any improvements
thereon and all bullding equipment, materials and supplies of any nature whatsoever owned by
Trustor, or in which Trustor has or shail have an interest, now or hereafter focated upon the
Property, or appurtenant thereto, or usabie in connection with the present or future operation,
enjoyment and occupancy of the Property and any impravements thereon (hereinafter
collectively referred to as the ‘Equipment”), including any leases of any of the foregoing, any
deposits existing at any time in connaction with any of the foregoing, and the proceeds of any
sate or transfer of the foregoing, and the right, title and interest of Trustor in and to any of the
Equipment that may be subject to any “security interests® as defined in the Uniform Commercial
Code, as adopted and enacted by the State of California (the “Uniform Commerclal Code”),
superior in tien to the lien of the Security Instrument;

{i) Awards or payments, including interest thereon, that may heretofore and
hereafter be made with respect to the Property and any improvements, whether from the
exercise of the right of eminent domain or condemnation (including, without fimitation, any
transfer made in fieu of or in anticipation of the exercise of said rights), or for a change of
grade, or for any other injury to or decrease in the value of the Property and any improvements
thereon;

(H) All proceeds of and any unearned premiums on any insurance policles covering
the Property, including, without limitation, the right to receive and apply the proceeds of any
insurance, judgments, ar settlements made in lieu thereaf, for damage to the Property;

{iv) All accounts, escrows, documents, instruments, chatte! paper, claims, deposits
and general intangibles, as the foregoing terms are defined in the Uniform Commercial Code
(including, without limitation, the Reserves), and all franchises, trade names, tradermarks,
symbals, service marks, books, records, plans, specifications, designs, drawings, permits,
consents, licenses, management agreements, contract rights (including, without imitation, any
contract with any architect or engineer or with any other provider of goods or services for or in
connection with any construction, repair, or other work upon the Property), approvals, actions,
refunds of real estate laxes and assessments (and any other governmental impositions related
to the Property), and causes of action that naw or hereafter relate to, are derived from ar are
used in connection with the Property, or the use, operation, maintenance, occupancy or
enjoyment thereof or the conduct of any business or activities thereon,
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(v} All licenses, permits, authorizations, consents and approvals now or hereafter
tssued by any and all governmental agencies and authorities in connection with the operation,
construction, use or occupancy of any improvements on the Property and/or the Property; and

(v All proceeds, products, offspring, rents and profits from any of the foregoing,
including, without limitation, those from sale, exchange, transfer, collection, loss, damage,
disposition, substitution or repiacement of any of the foregoing.

Capitalized terms used but not otherwise defined herein shall have the
respective meanings ascribed to such terms in the Deed of Trust or Notice of Trustee's Sale
{Unified Sale), as applicabia.
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EXHIBIT 7
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FIRST AMERICAN TITLE INSURANCE COMPANY DOC # 2009-0115144
WHEN RECORDED MAIL TO: 2r11/ 2%23.09 :807 Fee:28.00
MAIL TAX STATEMENTS TO Recordad in 0fficia! Racords

County of Rivarside
Larry U, Mard

STARK RM EAGLE LLC Assessor, County Clerk & Recarder
3600 SOUTH LAKE DRIVE
ST. FRANCIS, WISCONSIN 53235.3716 J "Nm ’mm "m m mmm ,"}
s R U ipPage! size] ©A {MiSC{LONG| RFD | copy “
M | a | L | 45 | azs{Pcostdcor SMEANCHG —_—
1 . T: cTv ] uNi Q.Z,g‘ o
Trustee Sale No. 08-24875  Loan No. RM EAGLE  Title Order No. NCS-359155- | 565 zq

TRUSTEE'S DEED UPON SALE
AND BILL OF SALE

APN: 6§74-430-007-1 and 618-410-004-8 and 618-410-007-9

The undersigned grantor declares:

1) The Grantee herein was the foreclosing beneficiary.

2) The amount of the unpaid debt together with costswas.................... $44,022,223.54
3) The amount paid by the grantee at the trustee salewas................... $20,000,000.00
4) The documentary transfer tax is ... $ 0.00

5) Said property is in RANCHO MIRAGE

and FIRST AMERICAN TITLE INSURANCE COMPANY, as Trustee (herein called Trustee), as the
duly appointed Trustee or substituted Trustee under the Deed of Trust hereinafter described, does
hereby grant and convey, but without covenant or warranty, express or imptied, to

STARK RM EAGLE LLC, A WISCONSIN LIMITED LIABILITY COMPANY, as to an undivided 60%
interest,

{herein called Grantee), afl of its right, titte and interest in and to that certain property situated in the
County of RIVERSIDE, State of California, described as foliows:

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF

RECITALS:

This conveyance is made pursuant to the powers conferred upon Trustee by that certain Deed of
Trust, Assignment of Leases and Rents and Security Agreement (and Fixture Filing)("Deed of
Trust") dated 03-14-2006 and executed by RM EAGLE LLC, A DELAWARE LIMITED LIABILITY
COMPANY, as Trustor, and Recorded 03-14-2006, Instrument 2006-0181836 of official recards of
RIVERSIDE County, California, and after fulfillment of the conditions specified in said Deed of Trust
authorizing this conveyance.

Default occurred as set forth in a Natice of Default and Election to Sell which was recerded in the
Office of the Recorder of said County, and such default stili existed at the time of sale.
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Trusiee Sale No.:  0§-24875
Louan No.: RM EAGLE
Tile Order No.:  NCS-168156-LA2 TSG

All requirements of law regarding the mailing of copies of notices or the publication of a copy of the
Notice of Defauit or the personal delivery of the copy of the Notice of Default and the posting and
pubiication of copies of the Notice of a Sale have been complied with,

Trustee, in compliance with said Notice of Trustee's Sale and in exercise of its powers under said
Deed of Trust, sold the herein described property at public auction on 03-04-2008. Grantese, being
the highest bidder at said sale, became the purchaser of said property for the amount bid being
$20,000,000.00 in tawful money of the United States, or by credit bid if the Grantee was the
beneficiary of said Deed of Trust at the time of said Trustee's Sale,

This sale was a unified sale of real and personal property. The undersigned further sells, transfers
and conveys by quitclaim to grantee the personal property secunity and collateral, as described in
the Notice of Sale. Such sale on behalf of the Secured Party is “AS 1S, WHERE 15" WITH ALL
FAULTS, AND WITHOUT WARRANTY, EXPRESS OR IMPLIED, OF ANY KIND.

DATE: March 4, 2008
FIRST AMERICAN TITLE INSURANCE COMPANY

ARLENE C. BOWDITCH
STATE OF CALIFORNIA
COUNTY OF ORANGE

On 03-04-2009 before me, KRISTINA R. BOYD, Notary Public, personally appeared ARLENE C.
BOWDITCH, who proved to me on the basis of satisfactory evidence to be the person(sj whose
name(s) is/are subscribed o the within instrument and acknowiedged ¢ me that he/she/they
executed the same in hisfher/their authorized capacity(ies}, and that by his/her/their signature(s} on
the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the
instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the faoregaing
paragraph is true and correct.

WITNESS my hand and official seal.

Sign@%\.}( ! . l}(\} (Seal)

S R

, KRISTINA R. BOYD
A Commission # 1774819
i} Notary Public - Calitomnia §
#/ Son Bermarding Counly
Corom. Oct21, 2011

) ;
~va i
2, !

G
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TS: 0B-2487%
ORDER NO: NCS-369156-LA2
EXHIBIT ‘A’

The Land referred to is situated in the City of Rancho Mirage, County of
Riverside, State of Califormia, and is described as followe:

FARCEL 1: (ABPN NO.: €£18-410-007 AND 004)

THAT PORTION OF SECTION 31, IN TOWNSHIP 4 SOUTH, RANGE & EAST, SAN BERNARDINO
MERTDIAN, IN THE CITY OF RANCHO MIRAGE, COUNTY OF RIVERSIDE, STATE OF
CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THERBOF, DESCRIBED AS FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE BAST LINE OF RIO DEL SOL ROAD (80.00 FEET
WIDE) AS DESCRIBED IN DEED TO CQUNTY OF RIVERSIDE, RECORDED MAY 24, 1943 IN BOOX
1075 PAGE 6§0 OF OFFICIAL RECORDS OF RIVERSIDE COUNTY, CALIFORNIA, WITH THE NORTH
LINE OF SAID SECTION 31, BEINA A POINT ON SAID NORTH LINE NORTH 89° 42' 26"
EAST, 40.00 FEET THEREON FROM THE NORTHWEST CORNER OF SAID SECTION; THENCE SOUTH
00° 09’ S4v WEST, 2,660.80 FEET ON SAID BAST LINE: THENCE SOUTH 00° 10’ 457
WEST, 1001.09 FEET ON SAID EAST LINE TC THE BEGINNING OF A TANGENT CURVE THEREIN
CONCAVE WESTERLY OF 2,040.00 FEET RADIUS; THENCE SOUTHEBRLY 404.64 FEET ON SAID
CURVE, THROUGH A CENTRAL ANGLE OF 11° 21°' 53%, TO THE WEST LINE OF SAID SECTION
31; THENCE SOUTH 00° 10’ 45" WEST, 1,257.9) FEET TO THE SOUTHWEST CORNER OF SAID
SECTION; THENCE ON THE SOUTH LINE OF SAID SECTION, NORTH 89° 50’ 47" EAST,
1,972.62 FPEET,NORTH 85%° 51‘ 0l% EAST, 2,651.43 FEET AND NORTH 89° 52' 18" EAST,
783.13 FEET TQ THE SOUTHEAST CORMER OF SAID SECTION; THENCE NORTH 00° 12' 38"
EAST, 5,335.36 FEET TO THE NORTHERST CORNER OF SAID SECTION; THENCE ON THE NORTH
LINE OF BAID SECTION SOUTH 89° 39‘ 13" WEST, 1,321.44 FEET; THENCE SOUTH 82° 44°
58* WEST, 1,322.01 FEET; AND SOUTH 89° 42‘' 26" WESBT, 2,734.41 FEET TO THE POINT
OF BEQINNING;

EXCEPTING THAT FORTION DESCRIBED BY DEED TO THE COUNTY OF RIVERSIDE, RECORDOED
OCTOBER 15, 1986 AS INSTRUMENT NO. 256010 OF QFFICIAL RECORDS OF RIVERSIDE
COUNTY, CALIFORNIA;:

ALSO EXCEPT THAT PORTION DESCRIBED BY DEED TO THE CITY OF RANCHO MIRAGE,
RECORDED FEBRUARY 11, 1987 AS INSTRUMENT NO. 40088, OQF OFFICIAL RECORDS OF
BIVERSINDE COUNTY, CALIFORNIA,

FARCEL 2: (APN NO.: 674-430-007)

THAT PORTION COF SECTION 16, TOWNSHIP 4 SOUTH, RANGE 5 EAST, SAN BERNARDING BASE
AND MERIDIAN, IN THE COUNTY OF RIVERSIDE, STATE OF CALIFORNIA, RCCCORDING TO THE
OFFICIAL PLAT THEREOF, DESCRIBED AS FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE EAST LINE OF RIC DEL SOL ROAD (80.00 FEET
WIDE} AS DESCRIBED IN THE DEED TO COUNTY OF RIVERSIDE, RECORDED AUGUST 2, 13479
IN BOOK 1095 PAGE 31 OF OFFICIAL RECORDS QF RIVERSIDE COUNTY, CALIFORNIA, WITH
THE WEST LINE OF SECTION 31, IN TOWNSHIP ¢ SOUTH, RANGE 6 EAST; SAID
INTERSECTION BEING A POINT ON A CURVE IN SAID EAST LINE CONCAVE WESTERLY QF
2,040.0¢ PEET RADIUS TO WHICH A RADIAL BEARS SOUTH 78° 27° 227 BEAST;

THENCE SOUTH 00° 10’ 45" WEST, 1,257.93 FEBET ON SAID WEST LINE OF SECTION 31 TO
THE SOUTHWEST CORNER OF SAID SECTION 31, BEING THE SQUTHEAST CORNER OF SAID
SECTTON 36; THENCE SOUTH 8%° 52 25" WEST, 536.35 FEET ALONG THE SOUTH LINE OF
SAID SECTION 36 TC THE INTERSECTION OF THE EAST LINE OF SAID DEL RIO DEL SO0L
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ROAD, SAID INTERSECTION BEING A POINT ON A CURVE QF SAID EAST LINE, CONCAVE
EASTERLY OF 1,960.00¢ FEET RADIUS TQ WHICH A RADIAL BRARS NORTH 73° 55‘ 05" WEST;
THENCE ALONG SAID EAST LINE, NORTHERLY 482.81 FEET ALONG SAID CURVE, THROUSH A
CENTRAL ANGLE OF 14° 06’ 50%; THENCE NORTH 30° 11‘ 45¢ EAST, 229,63 FEET TO THE
BEGINNING OF A& TANGENT CURVE CONCAVE WESTERLY OF 2,040.00 FOOT RADIUS AND
NORTHERLY 664 .10 FEET ON SAID CURVE THROUGH A CENTRAL ANGLE QF 18° 335" 07" TO

THE POINT OF BEGINNING;

EXCEPTING THEREFROM THAT PORTION DESCRIBED IN THE DEED TQ THE CITY OF RANCHO
MIRAGE, RECORDED PEBRUARY 11, 1987 AS INSTRUMENT NO. 40088 OF OFFICIAL RECORDS

OF RIVERSIDE COUNTY, CRLIFORNIA.

APN: 674-430-007-1 and 6168-410-004-6 and &§18-410-007-9
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PROOF OF SERVICE OF DOCUMENT

t am over the age of 18 and not a party to this bankruptcy case or adversary proceeding. My business address is:
10250 Consteltation Boulevard, Suite 1700, Los Angeles, California 90067.

A true and correct copy of the foregoing document entitled (specify): FIRST AMENDED DISCLOSURE
STATEMENT DESCRIBING DEBTOR’S PLAN OF REORGANIZATION (DATED FEBRUARY 13,
2013) will be served or was served (a} on the judge in chambers in the form and manner required by LBR 5005-2{d):
and (b} in the manner stated below:

1. TO BE SERVED BY THE COURT ViA NOTICE OF ELECTRONIC FILING {NEF): Pursuant to controlling General
Orders and LBR, the foregoing document will be served by the court via NEF and hyperlink to the document. On
February 13, 2013, | checked the CM/ECF docket for this bankruptcy case or adversary proceeding and determined that
the following persons are on the Electronic Mail Notice List to receive NEF transmission at the email addresses stated
below:

ATTORNEY FOR RONALD SCHWARTZ Kyra E Andrassy  kandrassy@wgllp.com
ATTORNEY FOR NORTHWOOQDS Jay J Chung jaychung@leeanavchung.com
ATTORNEY FOR INTERESTED PARTY Daniel Denny  ddenny@gibsondunn.com
ATTORNEY FOR OUST Nancy S Goldenberg  nancy.goldenberg@usdoi.gov
ATTORNEY FOR RONALD SCHWARTZ Evan D Smiley  esmiley@wgllp.com
ATTORNEY FOR RONALD SCHWARTZ Auturmn D Spaeth  aspaeth@wgip.com
United States Trustee (SA)  ustpregion16.sa.ecf@usdoj.gov

ATTORNEY FOR VIRIDIAN Scott HYun  syun@stutman.com

[] Service information continued on attached page

2. SERVED BY UNITED STATES MAIL:

On (date) February 13, 2013, | served the foltowing persons and/or entities at the last known addresses in this
bankruptcy case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United
States mail, first class, postage prepaid, and addressed aps follows. Listing the judge here constitutes a declaration that
mailing to the judge will be completed no later than 24 hours after the document is filed.

Via US Mail

Internal Revenue Service
Insolvency | Stop 5022

300 N. Los Angeles, St., #4062
Los Angeles, CA 30012

Service information continued on attached page

3. SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL (state method
for each person or entity served}. Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) February 13, 2013 | served
the following persons and/or entities by personal delivery, overnight mail service, or (for those who consented in writing to
such service method), by facsimile transmission and/or email as follows. Listing the judge here constitutes a declaration
that personal delivery on, or overnight mail to, the judge will be completed no later than 24 hours after the document is
filed.

Via Attorney Service
The Honorable Catherine E. Bauer
U.S. Bankruptey Court

This form is mandatory. 1 has been approved for use by the United States Bankruptcy Court for the Central District of California.
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411 W. Fourth St., #5165

Santa Ana, CA 92701
[] Service information continued on attached page

| declare under penaity of perjury under the iaws of the United States that the foregoing is true and correct.

February 13, 2013 Lindsey L. Smith /s/ Lindsey L. Smith
Date Printed Name Signature

This form is mandatory. it has been approved for use by the United States Bankruptcy Caunt for the Central District of Califernia.

June 2012 F 9013-3.1.PROOF.SERVICE
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Stradella Investments, Inc.
28312 Avenida La Mancha
San Juan Capistrano, CA 92675

Karlin and Peebles, LLP
8383 Wiishire Bivd., Ste. 708
Beverly Hilis, CA 90211

Sheppard Mullin

¢/o Michael Steward, Esq.
650 Town Center Dr., 4" Floor
Costa Mesa, CA 92626

internal Revenue Service
Centraiized Insolvency Operations
P.O. Box 21126

Philadelphia, PA 19114-0326

Securities & Exchange Commission
5670 Wilshire Blvd., 11" Floor
Los Angeles, CA 80036-5627

Main Document

Office of the United States Trustee
Nancy S. Goidenberg

411 West Fourth St., Ste. 8041
Santa Ana, CA 82701-8000

Northwoods Corporation
11661 San Vicente Bivd., Ste. 1035
Los Angeles, CA 80049

St. Cloud Company, Inc.
28312 Avenida la Mancha
San Juan Capistrano, CA 92675

Employment Development Dept.
Bankrupticy Group MIC 92E
P.O. Box 826880

Sacramento, CA 94280-0001

Santa Ana Division

411 West Fourth Street
Suite 2030

Santa Ana, CA 92701-4500
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Abdolrashid Boroumand
28312 Avenida La Mancha
San Juan Capistrano, CA 92675

Ronald Schwartz

c/o Guralnick & Gillitand, LLP
40-004 Cook Street, Ste. 3
Paim Deserl, CA 82211

Viridian investments Services, Ltd.
Wickham's Cay

PO Box 662, Road Town, Torola
British Virgin Islands

Franchise Tax Board

Atin: Bankruptcy

P.O. Box 2952

Sacramento, CA 95812.2952



