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Wellflex Energy Solutions, LLC (the “Debtor”), the debtor in the above-captioned chapter 11 
case, hereby submits this Disclosure Statement Pursuant to Section 1125 of the United States 
Bankruptcy Code with Respect to the Chapter 11 Plan of Liquidation of Wellflex Energy 
Solutions, LLC (the “Disclosure Statement”).  This Disclosure Statement is to be used in 
connection with the solicitation of votes on the Chapter 11 Plan of Liquidation of Wellflex Energy 
Solutions, LLC  dated August __, 2016 (the “Plan”).  A copy of the Plan is attached hereto as 

Exhibit “A”.  Unless otherwise defined herein, terms used herein have the meanings ascribed 
thereto in the Plan (see Article I of the Plan). 

For a general summary of the proposed treatment of Claims or Interests under the Plan, 
please see the chart below. 

I.  NOTICE TO HOLDERS OF CLAIMS 

 

A. Generally 

The purpose of this Disclosure Statement is to enable Creditors whose Claims are impaired 
to make an informed decision in exercising their right to vote to accept or reject the Plan. 

THIS DISCLOSURE STATEMENT CONTAINS INFORMATION THAT MAY BEAR UPON 
YOUR DECISION TO ACCEPT OR REJECT THE PLAN.  PLEASE READ THIS DOCUMENT 
WITH CARE. 

On _________ __, 2016, the Bankruptcy Court entered an order pursuant to section 1125 of 
the Bankruptcy Code (the “Disclosure Statement Order”) approving this Disclosure Statement as 
containing information of a kind, and in sufficient detail, adequate to enable a hypothetical, 
reasonable investor, typical of the solicited holders of Claims against and Interests in the Debtor, to 
make an informed judgment with respect to the acceptance or rejection of the Plan.  A copy of the 
Disclosure Statement Order is included in the materials accompanying this Disclosure Statement.  
APPROVAL OF THIS DISCLOSURE STATEMENT BY THE BANKRUPTCY COURT DOES NOT 
CONSTITUTE A DETERMINATION BY THE BANKRUPTCY COURT REGARDING THE 
FAIRNESS OR MERITS OF THE PLAN. 

The statements contained in the Disclosure Statement are made as of the date hereof 
unless another time is specified, and neither delivery of the Disclosure Statement nor any exchange 
of rights made in connection with the Plan shall, under any circumstances, create an implication that 
there has not been any change in the information set forth herein since the date the Disclosure 
Statement and the materials relied on in preparation of the Disclosure Statement were compiled. 

For the convenience of Creditors and parties in interest, this Disclosure Statement 
summarizes the terms of the Plan, but the Plan itself qualifies all summaries.  This Disclosure 
Statement is qualified in its entirety by the terms of the Plan.  If any inconsistency exists between the 
Plan and the Disclosure Statement, the terms of the Plan are controlling. 

Each Claimant should consult the Claimant’s individual attorney, accountant and/or financial 
advisor as to the effect of the Plan on such Claimant. 

Each holder of a Claim or Interest entitled to vote to accept or reject the Plan should read 
this Disclosure Statement and the Plan in their entirety before voting.  No solicitation of votes to 
accept or reject the Plan may be made except pursuant to this Disclosure Statement and section 
1125 of the Bankruptcy Code.  Except for the Debtor’s estate and her professionals, no person has 

Case 16-41049-mxm11 Doc 138 Filed 09/14/16    Entered 09/14/16 16:10:47    Page 7 of 116



2 

been authorized to use or promulgate any information concerning the Debtor, the Debtor’s business, 
or the Plan, other than the information contained herein, in connection with the solicitation of votes 
to accept or reject the Plan. No holder of a Claim entitled to vote on the Plan should rely upon any 
information relating to the Debtor, the Debtor’s business, or the Plan other than that contained in this 
Disclosure Statement and the exhibits hereto.  Unless otherwise indicated, the source of all 
information set forth herein was previously provided by the Debtor or by the independent executor of 
her probate estate. 

The Disclosure Statement may not be relied on for any purpose other than to determine 
whether to vote in favor of or against the Plan and related options and elections, and nothing 
contained herein shall constitute an offer to sell or purchase a security as defined by state or 
Federal securities law or an admission of any fact or liability by any party, or be admissible in any 
proceeding involving the Debtor or any other party, or be deemed conclusive evidence of the tax or 
other legal effects of the reorganization of the Debtor on holders of Claims or Interests.  Certain of 
the information contained in the Disclosure Statement, by its nature, is forward looking, contains 
estimates and assumptions which may prove to be wrong, and contains forecasts which may prove 
to be wrong or which may be materially different from actual results.   

After carefully reviewing this Disclosure Statement, including the attached exhibits, please 
indicate your acceptance or rejection of the Plan by voting in favor of or against the Plan on the 
enclosed Ballot and returning the same to the address set forth on the Ballot, in the enclosed return 
envelope so that it will be received by no later than 5:00 P.M., CENTRAL TIME, ON ________ __, 
2016. 

If you do not vote to accept the Plan, or if you are the holder of an unimpaired Claim or 
Interest, you may be bound by the Plan if it is accepted by the requisite holders of Claims or 
Interests.  See “Confirmation of the Plan ─ Solicitation of Votes; Vote Required for Class 

Acceptance” beginning on page ___ and “Cramdown” beginning on page ___ of this Disclosure 
Statement.   

TO BE SURE YOUR BALLOT IS COUNTED, YOUR BALLOT MUST BE RECEIVED NO 
LATER THAN 5:00 P.M., CENTRAL TIME, ON ________ __, 2016.  For detailed voting instructions 
and the name, address, and phone number of the person you may contact if you have questions 
regarding the voting procedures, see “Confirmation of the Plan – Solicitation of Votes; Voting 
Procedures – Parties In Interest Entitled to Vote” beginning on page ___ of this Disclosure 
Statement. 

Pursuant to section 1128 of the Bankruptcy Code, the Bankruptcy Court has scheduled a 
hearing to consider confirmation of the Plan (the “Confirmation Hearing”), on ________ __, 2016 at 
____.m., Central Time, in the United States Bankruptcy Court for the Northern District of Texas, Fort 
Worth Division.  The Bankruptcy Court has directed that objections, if any, to confirmation of the 
Plan be filed and served on or before ________ __, 2016, in the manner described under the 
caption, “Confirmation of the Plan – Confirmation Hearing” beginning on page ___  of this Disclosure 
Statement.   

THE DEBTOR’S CHIEF FINANCIAL OFFICER AND PROPOSED LIQUIDATING AGENT 
SUPPORTS CONFIRMATION OF THE PLAN AND URGES ALL HOLDERS OF IMPAIRED 
CLAIMS AND INTERESTS TO VOTE TO ACCEPT THE PLAN. 

B. Summary of Treatment under the Plan 

The following is an estimate of the numbers and amounts of classified Claims and Interests 
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to receive treatment under the Plan, and a summary of the proposed treatment of such Claims and 
Interests under the Plan.  Reference should be made to the entire Disclosure Statement and to the 
Plan for a complete description of the classification and treatment of Claims and Interests. 

The Bar Date for filing proofs of claim was July 7, 2016.  The table below is drawn from the 
Debtor’s Schedules and filed proofs of Claim.  The final universe of Claims, as actually Allowed, may 
differ from this table. 

Class Treatment 

Class 1 – Priority (Non-Tax) Claims 

Estimated Amount:  $0.00 

Estimated Number of Holders:  0  

Impaired 

Priority (Non-Tax) Claims shall be paid and treated 
as follows: 
 

Each holder of an Allowed Priority Non-Tax Claim 
shall receive (a) the full amount of such holder’s 
Allowed Claim in one Cash payment on or before 
the Initial Distribution Date or (b) such other 
treatment as may be agreed upon in writing by the 
holder of such Priority Non-Tax Claim and the 
Debtor.   
 
No Priority (Non-Tax) Claims were filed in the 
Debtor’s bankruptcy case prior to the Bar Date.  
Moreover, all Priority (Non-Tax) Claims reflected 
on the Debtor’s Schedule E were paid pursuant to 
the Bankruptcy Court’s Order Authorizing Debtor 
(1) To Fund Payments to PEO for Payments to 
Debtor’s and PEO’s Co-Employees, (2) To Pay 
Benefits and Reimburse Expenses to Co-
Employees, and (3) To Reinstate and Assume 
Agreement with PEO [Docket No. 34].  
Accordingly, the Debtor does not believe that there 
are any valid Priority (Non-Tax) Claims against its 
estate and expects that this will be an empty 
Class.  However, in the event any such Priority 
(Non-Tax) Claims are determined to exist and are 
Allowed by the Bankruptcy Court, they shall be 
classified as Class 1 Claims and paid and treated 
as set forth herein. 

 

Estimated Recovery:  100% 

Class 2A – Secured Claim of IPFS 

Estimated Amount:  $27,810.34  

Estimated Number of Holders:  1 

Impaired 

The Secured Claim of IPFS shall be paid and 
treated as follows:  
 
IPFS has a Secured Claim arising from a Premium 
Financing Agreement (the “IPFS Agreement”) 
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Class Treatment 

whereby IPFS financed the premiums for certain of 
the Debtor’s insurance policies (collectively, the 
“Policies”).  Per the terms of the IPFS Agreement, 
the Debtor granted IPFS a security interest in (a) 
all money that is or may be due to the Debtor 
because of a loss under any Policy that reduces 
the unearned premiums (subject to the interest of 
any applicable mortgagee or loss payee); (b) any 
unearned premium under the Policies; (c) 
dividends which may become due to the Debtor in 
connection with any of the Policies; and (d) 
interests arising under a state guarantee fund 
(collectively, the “IPFS Collateral”).  Following the 
sale of the Debtor’s Assets to the Purchaser, the 
Policies were cancelled.  At the time of 
cancellation, one installment payment to IPFS in 
the approximate amount of $27,810.34 remained 
unpaid.  Thus, IPFS shall be entitled to recover 
this amount, together with any applicable interest, 
fees, and collection costs authorized under the 
IPFS Agreement, out of the IPFS Collateral, 
including, inter alia, any unearned premium under 
the Policies, in full and complete satisfaction of its 
Secured Claim.  On the Effective Date, IPFS shall 
be entitled to exercise all of its state law and 
contractual rights and remedies with respect to the 
IPFS Collateral, including, without limitation, the 
collection of the IPFS Collateral directly from the 
Debtor’s insurer(s) to the full extent authorized by 
the IPFS Agreement and applicable non-
bankruptcy law.  To the extent the amount of 
IPFS’s Allowed Claim exceeds the value of the 
IPFS Collateral, IPFS’s Unsecured deficiency 
Claim shall be treated in the same manner as 
Class 3 Unsecured (General) Claims, and IPFS 
shall share pari passu with the holders of Allowed 
Class 3 Claims in the distribution of Net Cash. 

 

Estimated Recovery:  100% of Secured Claim1 

                                    

Class 2B – Other Secured Claims Unimpaired 
 
Other Secured Claims shall be paid and treated as 

                                                 
1 IPFS shall receive the IPFS Collateral in full satisfaction of its Secured Claim.  However, to the extent the value of 

the IPFS Collateral is less than the amount of IPFS’s Allowed Claim (i.e., if the amount that IPFS is able to recover 
from the Debtor’s insurer(s) for, inter alia, unearned premiums is less than the amount of IPFS’s Allowed Claim), the 
estimated recovery for IPFS’s Unsecured deficiency Claim would be approximately 3 to 4 percent (see Class 3 
Unsecured (General) Claims below).   
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Class Treatment 

Estimated Amount:  $0.00  

Estimated Number of Holders:  0 

follows:  
 
Each Allowed Secured Claim shall be placed within 
a separate subclass of this Class 2B. Accordingly, 
each such Class 2B Claim shall, for purposes of 
accepting or rejecting the Plan and for receiving 
distributions under the Plan, be treated as though in 
a separate Class.  On or before the Effective Date, 
except to the extent that a holder of an Allowed 
Secured Claim agrees to less favorable treatment, 
each holder of an Allowed Secured Claim shall, at 
the Liquidating Agent’s option and sole discretion, 
receive one of the following treatments: (i) payment 
in full in cash from the Distribution Account; (ii) the 
Collateral securing such Allowed Secured Claim; or 
(iii) other treatment that renders such Allowed 
Secured Claim unimpaired in accordance with 
section 1124 of the Bankruptcy Code. 

In light of the sale of substantially all of the Debtor’s 
Assets to the Purchaser pursuant to the Bankruptcy 
Court’s Order Authorizing the Sale of Substantially 
All of the Debtor’s Assets Free and Clear of Liens, 
Claims, Encumbrances, and Other Interests [Docket 
No. 93] (the “Sale Order”), the Debtor does not 
believe that any valid Secured Claims remain 
against its estate other than the Secured Claim of 
IPFS, which is classified in Class 2A.  Thus, it is 
expected that this will be an empty Class.  However, 
to the extent any other valid Secured Claims are 
determined to exist and Allowed by the Bankruptcy 
Court, such Secured Claims shall be treated as set 
forth in this Section 4.03. 

Estimated Recovery:  100% 

 

Class 3 – Unsecured (General) 

Claims 

Estimated Amount:  $2,225,000.00  

Estimated Number of Holders:  97 

Impaired 
 
Unsecured (General) Claims shall be paid and 
treated as follows: 
 
Except to the extent that a holder of an Allowed 
Unsecured (General) Claim agrees to different, 
less favorable treatment, each holder of an 
Allowed Unsecured (General) Claim shall receive 
its pro rata share of Net Cash on or before the 
Initial Distribution Date. 

 

Estimated Recovery:  3 to 4%     
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Class Treatment 

Class 4 – Interests in the Debtor 

Estimated Amount:  N/A 

Total Holders:  6 

 

 

Impaired 

All Interests in the Debtor shall be extinguished 
and shall cease to exist as of the Effective Date. 
The holder(s) of such Interests shall not receive or 
retain any property on account of such Interests 
under the Plan. 
 

Estimated Recovery:  0% 
 

 
 The total universe of Claims, as ultimately Allowed, may be greater or smaller than as 
reflected in the above analysis. 
 

II.  EXPLANATION OF CHAPTER 11 

A. Overview of Chapter 11 

Chapter 11 is the principal reorganization chapter of the Bankruptcy Code.  Pursuant to 
chapter 11, the debtor-in-possession attempts to reorganize its business for the benefit of the 
debtor, its creditors, and other parties in interest.  The Debtor’s chapter 11 case commenced with 
the filing of a voluntary chapter 11 petition on March 13, 2016.   

The commencement of a chapter 11 case creates an estate comprising all the legal and 
equitable interests of the debtor in property as of the date the petition is filed.  Sections 1101, 1107, 
and 1108 of the Bankruptcy Code provide that a debtor may continue to operate its business and 
remain in possession of its property as a “debtor in possession” unless the bankruptcy court orders 
the appointment of a trustee.  In the present chapter 11 case, the Debtor remained in possession of 
her property and continued to operate her business as a debtor-in-possession. 

The filing of a chapter 11 petition also triggers the automatic stay provisions of the 
Bankruptcy Code.  Section 362 of the Bankruptcy Code provides, inter alia, for an automatic stay of 
all attempts to collect pre-petition claims from the debtor or otherwise interfere with its property or 
business.  Except as otherwise ordered by the bankruptcy court, the automatic stay remains in full 
force and effect until the effective date of a confirmed plan of reorganization.   

The formulation of a plan of reorganization is the principal purpose of a chapter 11 case.  
The plan sets forth the means for satisfying the claims against and interests in the debtor.  
Generally, unless a trustee is appointed, only the debtor may file a plan during the first 120 days of a 
chapter 11 case (the “Exclusive Period”).  However, section 1121(d) of the Bankruptcy Code permits 
the court to extend or reduce the Exclusive Period upon a showing of “cause.”  After the Exclusive 
Period has expired, a creditor or any other party in interest may file a plan, unless the debtor has 
filed a plan within the Exclusive Period, in which case, the debtor is generally given 60 additional 
days (the “Solicitation Period”) during which it may solicit acceptances of its plan.  The Solicitation 
Period may also be extended or reduced by the court upon a showing of “cause.”   

B. Plan of Reorganization 

Although referred to as a plan of reorganization, a plan may provide anything from a 
complex restructuring of a debtor's business and its related obligations to a simple liquidation of 
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the debtor's assets.  In the Debtor’s chapter 11 case, the Plan provides that (a) the Assets of the 
Debtor will vest in the Liquidating Agent for purposes of implementing the Plan and (b) the 
Liquidating Agent will distribute the proceeds from the sale of the Debtor’s Assets to creditors in 
accordance with the terms of the Plan.   

After a plan of reorganization has been filed, the holders of impaired claims against or 
interests in a debtor are permitted to vote to accept or reject the plan.  Before soliciting acceptances 
of the proposed plan, section 1125 of the Bankruptcy Code requires the debtor to prepare a 
disclosure statement containing adequate information of a kind, and in sufficient detail, to enable a 
hypothetical reasonable investor to make an informed judgment about the plan.  This Disclosure 
Statement is presented to holders of Claims against and Interests in the Debtor to satisfy the 
requirements of section 1125 of the Bankruptcy Code. 

If all classes of claims and interests accept a plan of reorganization, the bankruptcy court 
may nonetheless still not confirm the plan unless the court independently determines that the 
requirements of section 1129 of the Bankruptcy Code have been satisfied.  Section 1129 sets forth 
the requirements for confirmation of a plan and, among other things, requires that a plan meet the 
“best interests of creditors” test and be “feasible.”  The “best interests of creditors” test generally 
requires that the value of the consideration to be distributed to the holders of claims and interests 
under a plan may not be less than those parties would receive if the debtor were liquidated pursuant 
to a hypothetical liquidation occurring under chapter 7 of the Bankruptcy Code.  Under the 
“feasibility” requirement, the court generally must find that there is a reasonable probability that the 
debtor will be able to meet its obligations under its plan without the need for further financial 
reorganization. 

The Debtor’s estate and Liquidating Agent believe that the Plan satisfies all the applicable 
requirements of section 1129(a) of the Bankruptcy Code, including, in particular, the “best interests 
of creditors” test and the “feasibility” requirement.  The Debtor’s estate and Liquidating Agent 
support confirmation of the Plan and urge all holders of impaired Claims to accept the Plan.   

Chapter 11 does not require that each holder of a claim against or interest in a debtor vote in 
favor of a plan of reorganization in order for the bankruptcy court to confirm the plan.  At a minimum, 
however, the plan must be accepted by a majority in number and two-thirds in amount of those 
claims actually voting in at least one class of impaired claims under the plan.  The Bankruptcy Code 
also defines acceptance of the plan by a class of interests (equity securities) as acceptance by 
holders of two-thirds of the number of shares actually voting.  In the present case, only the holders 
of Claims or Interests who actually vote will be counted as either accepting or rejecting the Plan. 

In addition, classes of claims or interests that are not “impaired” under a plan of 
reorganization are conclusively presumed to have accepted the plan and thus are not entitled to 
vote.  Accordingly, acceptances of a plan will generally be solicited only from those persons who 
hold claims or interests in an impaired class.  A class is “impaired” if the legal, equitable, or 
contractual rights attaching to the claims or interests of that class are modified in any way under the 
plan.  However, if holders of the claims or interests in a class do not receive or retain any property 
on account of such claims or interests, then each such holder is deemed to have voted to reject the 
plan and does not actually cast a vote to accept or reject the plan. 

Classes 1, 2A, 3, and 4 are impaired under the Plan.  Class 4 shall not receive or retain any 
property under the Plan and is therefore deemed to reject the Plan. Class 2B is unimpaired and is 
deemed to accept the Plan. 

The bankruptcy court may also confirm a plan of reorganization even though fewer than all 
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the classes of impaired claims and interests accept it.  For a plan of reorganization to be confirmed 
despite its rejection by a class of impaired claims or interests, the proponents of the plan must show, 
among other things, that the plan does not “discriminate unfairly” and that the plan is “fair and 
equitable” with respect to each impaired class of claims or interests that has not accepted the plan.  

Under section 1129(b) of the Bankruptcy Code, a plan is “fair and equitable” as to a class of 
rejecting claims if, among other things, the plan provides:  (a) with respect to secured claims, that 
each such holder will receive or retain on account of its claim property that has a value, as of the 
effective date of the plan, equal to the allowed amount of such claim; and (b) with respect to 
unsecured claims and interests, that the holder of any claim or interest that is junior to the claims or 
interests of such class will not receive or retain on account of such junior claim or interest any 
property at all unless the senior class is paid in full. 

A plan does not “discriminate unfairly” against a rejecting class of claims if (a) the relative 
value of the recovery of such class under the plan does not differ materially from that of any class (or 
classes) of similarly situated claims, and (b) no senior class of claims is to receive more than 100% 
of the amount of the claims in such class. 

The Debtor’s estate and Liquidating Agent believe that the Plan has been structured so that 
it will satisfy these requirements as to any rejecting Class of Claims, and can therefore be 
confirmed, if necessary, over the objection of any Classes of Claims.  The Debtor’s estate, however, 
reserves the right to request confirmation of the Plan under the “cramdown” provisions of section 
1129 of the Bankruptcy Code. 

III.  THE DEBTOR 

The Debtor was founded in 2006 as a vertically integrated manufacturing division within 
Quicksilver Resources, one of the largest operators in the Barnett Shale.  Quicksilver started this 
business to improve the cost, quality, and reliability of their wellhead production facilities by 
modularizing the facilities in a controlled manufacturing environment.  In 2011, the business took on 
the name Wellflex Energy Solutions and began selling products to outside companies.  The Debtor 
came under new ownership in 2013 after a management buy-out backed by industry veteran 
investors based in Fort Worth.  Since 2013, Wellflex’s modular facilities concept has seen growing 
adoption from small oil and gas operators to the largest independents.  

 
Through the oil price decline of 2015, Wellflex was able to grow customers and revenue to 

$13.5M by providing a product and service that allowed operators to cut costs and improve 
efficiency.  However, the continued decline of oil prices from late 2015 into 2016 proved to be too 
much for many of the Debtor’s customers to overcome.  Over the period of a month, the Debtor’s 
2016 revenue forecast went from $24M to $6M, and the Debtor’s balance sheet did not have the 
flexibility to survive a sustained downturn in the industry. 

 
As part of the Debtor’s bankruptcy case, the Debtor sold substantially all of its Assets to 

Wellflex Energy Partners Fort Worth, LLC (the “Purchaser”).  This sale was approved by Court order 
dated May 20, 2016 [Docket No. 93].  Thus, the Debtor is no longer operating as a going concern.   

 
The Debtor has filed the Plan to provide for the orderly distribution of the proceeds from the 

sale of its Assets to Creditors in accordance with the provisions of the Bankruptcy Code.     
 

IV.  FEASIBILITY 

 The Bankruptcy Code conditions confirmation of a plan of reorganization on, among other 
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things, a finding that it is not likely to be followed by the liquidation or the need for further financial 
reorganization of a debtor, unless such liquidation or reorganization is provided for by the plan of 
reorganization. 

The Plan provides for the liquidation of all of the Debtor’s remaining Assets and the 
distribution of all Net Cash to the holders of Allowed Claims.  Accordingly, following the 
consummation and effectuation of the Plan, the Debtor will have no additional Assets.  As the Plan 
merely provides for the orderly liquidation of the Debtor’s Assets and the distribution of the proceeds 
to Creditors, the Debtor’s estate and Liquidating Agent believe that the Plan is feasible and that 
there will not be any need, or even the potential, for further liquidation or reorganization following 
confirmation of the Plan. 

V.  THE CHAPTER 11 CASE 

A. Factors Leading To Filing of the Chapter 11 Case 

Like many other businesses in the energy sector, the drastic reduction in commodity 
prices had an adverse effect on the Debtor’s operations.  As noted above, the continued decline 
of oil prices from late 2015 into 2016 proved to be too much for many of the Debtor’s customers 
to overcome.  Over the period of a month, the Debtor’s 2016 revenue forecast went from $24M 
to $6M, and the Debtor’s balance sheet did not have the flexibility to survive a sustained 
downturn in the industry.  As a result, the Debtor experienced cash flow difficulties and was 
forced to file for relief under chapter 11 of the Bankruptcy Code so that it could obtain debtor-in-
possession financing to allow it to continue to operate while it marketed its assets for sale.   

   

B. Commencement of the Chapter 11 Case 

On March 13, 2016, the Debtor filed a voluntary petition for relief under chapter 11 of the 
Bankruptcy Code.  At the time of the bankruptcy filing, the Debtor’s cash flow problems had 
become critical, and the Debtor was on the brink of having to cease operations if it was unable to 
obtain debtor-in-possession financing.     

 

C. The Debtor’s Professionals 

The following is a list of each of the Professionals that have been employed by the 
Debtor in its chapter 11 Case, with a description of the role of each such Professional and the 
status of such Professional’s employment: 

Professional Role of Professional Status of Employment 
   
Forshey & Prostok, LLP 
(“F&P”) 

Bankruptcy counsel for the 
Debtor 
 

Order granting employment 
entered on May 9, 2016 [Docket 
No. 81]  

   
BDO USA, LLP Accountant for Preparation of 

Tax Returns 
Order granting employment 
entered on June 9, 2016 [Docket 
No. 110] 
 
 

   

D. Creditors’ Committee 
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The U.S. Trustee has not appointed a creditors’ committee in the Debtor’s chapter 11 case. 

E. Professional Fees and Expenses; U.S. Trustee Fees 

 F&P was paid a retainer in the amount of $50,000 from the Debtor prepetition.  $16,513.50 
of such retainer was applied to satisfy fees and expenses incurred prepetition.  The remaining 
balance of $33,486.50 is currently being held in F&P’s trust account and has not been applied to any 
of F&P’s post-petition fees and expenses.  As of July 31, 2016, F&P had incurred approximately 
$111,375.25 in professional fees and expenses in connection with its representation of the Debtor in 
this case.  Additional fees and expenses will be incurred in connection with the confirmation of the 
Plan.   

 It is anticipated that BDO USA, LLP’s fees for preparing the Debtor’s tax returns will range 
from $5,000.00 to $7,500.00.  However, this is merely an estimate, and BDO USA, LLP’s actual fees 
may exceed this amount.     

 The Debtor’s estate has paid quarterly U.S. Trustee fees during the pendency of the 
Bankruptcy Case and expects to continue paying quarterly fees as they become due.    

F. Continuation of Business and Affairs after the Petition Date 

 Following the Petition Date, the Debtor continued to operate and manage its affairs as a 
debtor in possession.  As discussed below, the Debtor, inter alia, (a) sought Bankruptcy Court 
approval to obtain debtor-in-possession financing and (b) sought authorization from the Bankruptcy 
Court to sell substantially all of its Assets free and clear of liens, claims, and encumbrances 
pursuant to section 363 of the Bankruptcy Code. 
 

 1. Debtor’s Motion Authorizing Post-Petition DIP Financing 
 
 On March 13, 2016, the Debtor filed Debtor’s Emergency Motion for the Entry of Interim and 
Final Orders Approving Post-Petition Financing under Section 364(c) [Docket No. 5] (the “DIP 
Motion”) whereby the Debtor sought authority to obtain up to $1.75 million in post-petition financing 
from Wellflex Energy Partners Fort Worth, LLC.  On March 16, 2016, the Court entered an interim 
order [Docket No. 16] granting the motion and authorizing the DIP financing up to a maximum 
amount of $500,000 pending a final hearing on the DIP Motion and the entry of a final order.  The 
DIP loan was secured by junior liens on substantially all of the Debtor’s Assets and was granted 
superpriority administrative expense status pursuant to section 364(c).  A final hearing on the DIP 
Motion was held on March 31, 2016.  Following the final hearing, the Court entered its Final Order 
Pursuant to 11 U.S.C. §§ 105 and 364(c) (I) Approving Post-Petition Financing and (II) Granting 
Liens and Providing Superpriority Administrative Expense Status [Docket No. 51] granting the DIP 
Motion on a final basis and authorizing the Debtor to borrow up to $1.75 million under the DIP 
Facility.   
 

 2. Debtor’s Motion to Sell Substantially All of Its Assets 

 
On April 15, 2016, the Debtor filed Debtor’s Motion for Orders (a) Approving Sale of 

Substantially All Assets Free and Clear of All Liens, Claims, Encumbrances and Other Interests, 
(b) Approving Bidding Procedures in Advance of Auction, (c) Approving Assumption and 
Assignment of Executory Contracts and Leases, and (d) Granting Related Relief [Docket No. 
60].   
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On April 21, 2016, the Court entered its Order Approving Bidding and Auction 

Procedures [Docket No. 69] (the “Procedures Order”).   
 
The sale process was conducted in accordance with Procedures Order.  On May 20, 

2016, the Court entered its Order Authorizing the Sale of Substantially All of the Debtor’s Assets 
Free and Clear of Liens, Claims, Encumbrances, and Other Interests [Docket No. 93] (the “Sale 
Order”) authorizing the sale of substantially all of the Debtor’s Assets to the Purchaser.  The sale 
of the Debtor’s Assets to the Purchaser closed in July 2016.  Under the terms of the sale, the 
Purchaser forgave all indebtedness owed by the Debtor under the DIP loan, assumed 
substantially all of the Debtor’s secured debt, and paid the Debtor $175,000 in cash.    
 

G. Schedules and Bar Dates 
 
 After receiving an extension authorized by the Court, the Debtor filed its Schedules and 
Statement of Financial Affairs on April 4, 2016 [Docket Nos. 56 and 57].  Pursuant to a Notice of 
Chapter 11 Bankruptcy Case entered on the docket [Docket No. 8], July 7, 2016, was fixed by the 
Bankruptcy Court as the deadline for all holders of alleged Claims (except for governmental units) to 
file proofs of claim. 
 

H. Operating Information during Pendency of the Chapter 11 Case 
 
 The Debtor has filed all required monthly operating reports with the Bankruptcy Court.  
Copies of the filed monthly operating reports are available for inspection and copying at the office of 
the Clerk of the Bankruptcy Court.  A copy of the most recently filed monthly operating report is 

attached hereto as Exhibit “B”. 
 

I. Matters Relating to Executory Contracts, Unexpired Leases, and Bar Dates for 

Rejection Claims 

 
 Section 365 of the Bankruptcy Code grants a debtor the power, subject to the approval of the 
Bankruptcy Court, to assume or reject executory contracts and unexpired leases.  Section 365(d)(4) 
of the Bankruptcy Code provides that if a debtor does not assume or reject an unexpired lease of 
nonresidential real property under which a debtor is the lessee (i) within 120 days after the petition 
date (the “365(d)(4) Deadline”), (ii) within an additional 90-day period as the bankruptcy court, for 
cause, may allow, or (iii) within such additional time as the bankruptcy court may permit with the 
consent of the landlord of the leased premises, then such lease is deemed rejected. 
 

Except as otherwise ordered by the Court pursuant to a separate application to assume or 
reject, all Executory Contracts of the Debtor shall be deemed as rejected by the Liquidating Agent 
upon the Effective Date unless an Executory Contract (a) has been previously assumed or rejected 
pursuant to an order of the Bankruptcy Court, (b) is identified in this Plan or the Confirmation Order 
to be assumed, or (c) is the subject of a motion to assume filed on or before the Confirmation Date.  
Any Executory Contract to be assumed under this Plan that has been amended or modified at any 
time after the Petition Date of the Debtor that is party to such Executory Contract shall be deemed 
assumed as amended or modified.  The Plan shall constitute a motion to reject the Executory 
Contracts.  However, the Debtor may file a separate motion for the assumption or rejection of any 
Executory Contract at any time through the Confirmation Date. 
      

J. Liquidation of Bankruptcy Estate 
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 The Plan provides that the Debtor’s Bankruptcy Estate will be fully liquidated by (a) the 
vesting of all of the Debtor’s Assets in the Liquidating Agent and (b) the distribution of all Net Cash 
to the holders of Allowed Claims in accordance with the terms of the Plan.  
 

VI.  LITIGATION INVOLVING THE DEBTOR 

 

A. Current Litigation 

 
 The Debtor is not currently a party to any pending litigation.  

 

B. Additional and Potential Litigation by the Debtor 
 

Except as expressly provided in the Plan, nothing contained in the Disclosure Statement, 
the Plan or the Confirmation Order shall waive, relinquish, release or impair the Debtor’s or 
Liquidating Agent’s right to object to any Claim. 
 

Except as expressly set forth in the Plan, all causes of action, claims, counterclaims, 
defenses and rights of offset or recoupment (including but not limited to all Estate Claims, Estate 
Defenses and Avoidance Actions) belonging to the Debtor shall, upon the occurrence of the 
Effective Date, be retained by, received by and vested in the Liquidating Agent for the benefit of 
the Debtor’s Estate.  Except as expressly set forth in the Plan, the rights of the Liquidating Agent 
to commence, prosecute or settle such causes of action shall be preserved notwithstanding the 

occurrence of the Effective Date.  No Person may rely on the absence of a specific 

reference in the Plan or the Disclosure Statement to any cause of action against them as 

any indication that the Debtor’s Bankruptcy Estate or the Liquidating Agent will not 

pursue any and all available causes of action (including all Estate Claims, Estate 

Defenses and Avoidance Actions) against them.  The Debtor’s Estate expressly reserves 

all rights to prosecute any and all causes of action (including all Estate Claims, Estate 

Defenses and Avoidance Actions) against any Person, except as otherwise provided in 

the Plan.  Unless any causes of action against a Person are expressly waived, relinquished, 
exculpated, released, compromised or settled in the Plan or a Final Order, the Debtor’s Estate 
expressly reserves all causes of action (including all Estate Claims, Estate Defenses and 
Avoidance Actions) for later adjudication, and, therefore, no preclusion doctrine, including 
without limitation, the doctrines of res judicata, collateral estoppel, issue preclusion, claim 
preclusion, estoppel (judicial, equitable or otherwise) or laches, shall apply to such causes of 
action upon or after the confirmation or consummation of the Plan.  Without limiting the 
foregoing, parties are advised that the Debtor’s Estate specifically preserves any Avoidance 
Actions it may hold against all parties disclosed in Debtor’s Statement of Financial Affairs filed 
on April 4, 2016 [Docket No. 56], as hereafter amended or supplemented, as having received 
any conveyances or transfers from the Debtor. 
 

VII.  THE PLAN 

 

THE FOLLOWING IS A SUMMARY OF THE MATTERS CONTEMPLATED TO OCCUR 

EITHER PURSUANT TO OR IN CONNECTION WITH THE CONSUMMATION OF THE PLAN.  

THIS SUMMARY HIGHLIGHTS THE SUBSTANTIVE PROVISIONS OF THE PLAN AND IS NOT, 

NOR IS IT INTENDED TO BE, A COMPLETE DESCRIPTION OR A SUBSTITUTE FOR A FULL 

AND COMPLETE REVIEW OF THE PLAN.  THE FOLLOWING SUMMARY IS COMPLETELY 

QUALIFIED BY THE TERMS OF THE PLAN.  IN THE EVENT OF ANY CONFLICT BETWEEN 

THE FOLLOWING SUMMARY AND THE PLAN, THE PLAN WILL CONTROL. 
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A. Classification and Treatment Summary 

The Plan classifies the various Claims against the Debtor.  These Classes take into account 
the different nature and priority of Claims against the Debtor.  In addition, in accordance with section 
1123(a)(1) of the Bankruptcy Code, Administrative Expense Claims and Priority Tax Claims are not 
classified for purposes of voting under the Plan.  Rather, all such Claims are treated separately as 
unclassified Claims. 

With the exception of Class 2B – Other Secured Claims, all Classes of Claims and Interests 
are impaired under the Plan.  If a controversy arises as to the classification of any Claim or Interest, 
or as to whether any Class of Claims or Interests is impaired under the Plan, the Bankruptcy Court 
shall determine such controversy as a part of the confirmation process.   

1. Unclassified Claims Against the Debtor 

Unclassified Claims against the Debtor consist of Administrative Expense Claims and Priority 
Tax Claims.  An Administrative Expense Claim is a Claim based on any cost or expense of 
administration of the Debtor’s chapter 11 case allowed under subsections 503(b) and 507(a)(2) of 
the Bankruptcy Code, including, without limitation, any actual and necessary expenses of preserving 
the estate of the Debtor, any actual and necessary expenses of operating the businesses of the 
Debtor, any indebtedness or obligations incurred or assumed by the Debtor, as a debtor in 
possession, during the chapter 11 case including, without limitation, for the acquisition or lease of 
property or an interest in property or the rendition of services, all compensation or reimbursement of 
expenses to the extent allowed by the Bankruptcy Court under section 330 or 503 of the Bankruptcy 
Code, and any fees or charges assessed against the estate of the Debtor under section 1930 of title 
28 of the United States Code. 

Administrative Expense Claims include both ordinary post-petition expenses and Claims 
attributable to Professionals.  Claims incurred in the ordinary course of the Debtor’s affairs or 
business will be paid in the ordinary course of business.  Fees and expenses owed to Professionals 
are payable upon the Allowance of an appropriate fee application.   

a. Treatment of Administrative Expense Claims 

Each holder of an Allowed Administrative Expense shall receive, at the Liquidating Agent’s 
option, (i) the amount of such holder's Allowed Administrative Expense in one cash payment on the 
later of the Effective Date or the fourteenth (14th) day after such Administrative Expense becomes 
an Allowed Administrative Expense, (ii) the amount of such holder's Allowed Administrative Expense 
in accordance with the ordinary business terms of such expense or cost, or (iii) such other treatment 
as may be agreed to in writing by such Administrative Expense Creditor and the Liquidating Agent, 
or as ordered by the Bankruptcy Court.  

Unless the Bankruptcy Court orders to the contrary or the Debtor or Liquidating Agent agrees 
to the contrary in writing, the holder of a Claim for an Administrative Expense, other than such a 
Claim by a Professional, a liability incurred and paid in the ordinary course of business by the 
Debtor, or an Allowed Administrative Expense, shall file with the Bankruptcy Court and serve upon 
the Liquidating Agent and his counsel a written notice of such Claim for an Administrative Expense 
within thirty (30) days after the Effective Date.  Such notice shall include at a minimum: (i) the name, 
address, telephone number and fax number (if applicable) of the holder of such Claim, (ii) the 
amount of such Claim, and (iii) the basis of such Claim.  Failure to timely and properly file and serve 
such notice shall result in such Claim for an Administrative Expense being forever barred and 
discharged. 
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A Claim for an Administrative Expense, for which a proper notice was filed and served under 
subsection 3.01(b) of the Plan, shall become an Allowed Administrative Expense if no Objection is 
filed within thirty (30) days of the filing and service of such notice.  If a timely Objection is filed, the 
Claim shall become an Allowed Administrative Expense only to the extent allowed by a Final Order. 

THE FAILURE TO FILE THE REQUIRED NOTICE OF ADMINISTRATIVE EXPENSE 

CLAIM ON OR BEFORE THE ADMINISTRATIVE EXPENSE CLAIMS BAR DATE AND THE 

FAILURE TO SERVE SUCH NOTICE TIMELY AND PROPERLY SHALL RESULT IN THE 

ADMINISTRATIVE EXPENSE CLAIM BEING FOREVER BARRED, DISALLOWED AND 

DISCHARGED WITHOUT FURTHER ORDER OF THE BANKRUPTCY COURT. 
 

The above procedures shall not apply to Professionals, who shall each file and submit a final 
fee application to the Bankruptcy Court no later than sixty (60) days after the Effective Date.  A 
Claim for Administrative Expense by a Professional in respect of which a final fee application has 
been properly filed and served shall become an Allowed Administrative Expense only to the extent 
allowed by Final Order and, if so Allowed, shall be paid in accordance with subsection 3.01(a) of the 
Plan.  Professional fees and expenses to any Professional incurred on or after the Effective Date 
may be paid without necessity of application to or order by the Court. 

b. Treatment of Priority Tax Claims 

Each holder of an Allowed Priority Tax Claim shall receive (a) the amount of such holder’s 
Allowed Claim in one cash payment on or before the Initial Distribution Date or (b) such other 
treatment as may be agreed to in writing by the holder of the Priority Tax Claim and the Debtor.  The 
Debtor does not believe that there are currently any valid Priority Tax Claims against its estate.  No 
such Claims were filed or listed in the Debtor’s bankruptcy Schedules.   

 c. Treatment of United States Trustee’s Fees 

The Debtor or the Liquidating Agent, as the case may be, shall pay the U.S. Trustee’s 
quarterly fees incurred pursuant to 28 U.S.C. § 1930(a)(6).  Any fees due as of the Confirmation 
Date shall be paid in full on the Effective Date.  After the Confirmation Date, the Liquidating Agent 
shall pay quarterly fees as they accrue until a final decree is entered and the bankruptcy case is 
closed.  The Liquidating Agent shall file with the Bankruptcy Court and serve on the U.S. Trustee 
quarterly financial reports for each quarter, or portion thereof, that the Debtor’s bankruptcy case 
remains open. 

2. Classified Claims and Interests 

Classified Claims shall receive the treatment as described in Article IV of the Plan, 
which treatment is summarized in the table set forth in Article I.B of this Disclosure Statement above. 

B. Acceptance or Rejection of the Plan 

 Each impaired Class of Claims entitled to vote shall separately vote to accept or reject the 
Plan.  Any unimpaired Class shall not be entitled to vote to accept or reject the Plan.  Any 
unimpaired Class is deemed to have accepted the Plan under section 1126(f) of the Bankruptcy 
Code.  A Class of Claims shall have accepted the Plan if it is accepted by at least two-thirds (2/3) in 
amount and more than one-half (1/2) in number of the Allowed Claims in such Class that have voted 
on the Plan.  Any Class of Claims that is not occupied as of the date of the commencement of the 
Confirmation Hearing by an Allowed Claim or a Claim temporarily Allowed under Bankruptcy Rule 
3018 shall be deemed eliminated from the Plan for purposes of voting to accept or reject the Plan 
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and for purposes of determining acceptance or rejection of the Plan by such Class pursuant to 
section 1129(a)(8) of the Bankruptcy Code.  Section 5.03 of the Plan shall constitute the request by 
the Plan proponent, pursuant to section 1129(b) of the Bankruptcy Code, that the Bankruptcy Court 
confirm the Plan notwithstanding the fact that the requirements of section 1129(a)(8) of the 
Bankruptcy Code have not been met. 

C. Means of Implementation of the Plan 

 

1. Assumption of Allowed Claims 

The Plan provides that, on the Effective Date, the Assets will all vest in the Liquidating Agent 
as Trustee for the benefit of the creditors of the Bankruptcy Estate.  All Distributions under the Plan 
will be paid by the Liquidating Agent using the Assets of the Bankruptcy Estate in the manner 
provided in Articles III and IV of the Plan.  All such Distributions or payments shall be made by the 
Liquidating Agent as set forth regarding the treatment of the respective Allowed Claims in Articles III 
and IV of the Plan. 

2. Distribution Account 
 
The Estate Cash shall be deposited into the Distribution Account upon the Effective 

Date.  The Liquidating Agent shall pay all Allowed Claims from the funds contained in the 
Distribution Account in accordance with Articles III and IV of the Plan. 

 
 As set forth in Section V.F.2. above, in July 2016 the Debtor closed the sale of 
substantially all of its Assets to the Purchaser pursuant to the Sale Order.  The Debtor received 
$175,000 in cash as proceeds from the sale.  The Debtor will use these sale proceeds to fund 
distributions under the Plan.  All Net Cash will be distributed to the holders of Allowed Class 3 
General Unsecured Claims on a pro rata basis.   

 
3. Vesting of Assets 

As of the Effective Date, pursuant to sections 1141(b) and (c) of the Bankruptcy Code, all 
Assets shall be transferred to, and vested in, the Liquidating Agent, free and clear of all rights, title, 
interests, claims, Liens, encumbrances and charges, except as expressly set forth in the Plan.  
Without limiting the generality of the foregoing, all such Assets shall vest in the Liquidating Agent 
free and clear of any Lien except as expressly provided in the Plan.  Without limiting the foregoing, 
the Liquidating Agent may pay the charges that he incurs on or after the Effective Date for all fees, 
disbursements, expenses or related support services of Professionals (including fees relating to the 
preparation of Professional fee applications) without application to, or approval of, the Bankruptcy 
Court. 

4. Actions by the Liquidating Agent to Implement Plan 

The entry of the Confirmation Order shall constitute authorization for the Liquidating Agent to 
take or cause to be taken all actions necessary or appropriate to implement all provisions of, and to 
consummate, the Plan prior to, on and after the Effective Date and all such actions taken or caused 
to be taken shall be deemed to have been authorized and approved by the Bankruptcy Court without 
further approval, act or action under any applicable law, order, rule or regulation. 
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5. Retention and Assertion of Causes of Action and Defenses 

Except as expressly set forth in the Plan, all causes of action, claims, counterclaims, 
defenses and rights of offset or recoupment (including but not limited to all Estate Claims, Estate 
Defenses and Avoidance Actions) belonging to the Debtor shall, upon the occurrence of the 
Effective Date, be retained by, received by and vested in the Liquidating Agent for the benefit of the 
Debtor’s Estate.  Except as expressly set forth in the Plan, the rights of the Liquidating Agent to 
commence, prosecute or settle such causes of action shall be preserved notwithstanding the 

occurrence of the Effective Date.  No Person may rely on the absence of a specific reference in 

the Plan or this Disclosure Statement to any cause of action against them as any indication 

that the Debtor’s Estate or the Liquidating Agent will not pursue any and all available causes 

of action (including all Estate Claims, Estate Defenses and Avoidance Actions) against them. 

The Debtor’s Estate and the Liquidating Agent expressly reserves all rights to prosecute any 

and all causes of action (including all Estate Claims, Estate Defenses and Avoidance 

Actions) against any Person, except as otherwise provided in the Plan.  Unless any causes of 
action against a Person are expressly waived, relinquished, exculpated, released, compromised or 
settled in the Plan or a Final Order, the Debtor’s Estate expressly reserves all causes of action 
(including all Estate Claims, Estate Defenses and Avoidance Actions) for later adjudication, and, 
therefore, no preclusion doctrine, including without limitation, the doctrines of res judicata, collateral 
estoppel, issue preclusion, claim preclusion, estoppel (judicial, equitable or otherwise) or laches, 
shall apply to such causes of action upon or after the confirmation or consummation of the Plan. The 
Debtor’s Estate and the Liquidating Agent may also assert Estate Defenses as a defense to the 
allowance of any Claim not otherwise Allowed. 

Without limiting the foregoing, parties are advised that the Debtor’s Estate specifically 
preserves any Avoidance Actions it may hold against all parties disclosed in Debtor’s Statement 
of Financial Affairs filed on April 4, 2016 [Docket No. 56], as hereafter amended or 
supplemented, as having received any conveyances or transfers from the Debtor.  A copy of the 

Statement of Financial Affairs is attached hereto as Exhibit “C”.   
 

D. Provisions Governing Distribution 

1. Source of Distributions 

All Distributions to be made by the Liquidating Agent to Creditors under the Plan shall be 
made through the Distribution Account. 

2. Timing and Amount of Distributions 

No Distribution shall be made on account of any Claim until such Claim is Allowed, except as 
otherwise set forth in the Plan or ordered by the Bankruptcy Court pursuant to a Final Order.  No 
Distribution shall be made on account of any Contested Claim until such Claim is Allowed. Any 
Distributions pursuant to the Plan shall be made on the respective Initial Distribution Dates 
applicable to each such Allowed Claim except as otherwise provided in the Plan or ordered by the 
Bankruptcy Court.  Any Unclaimed Property may be paid into the registry of the Bankruptcy Court or 
otherwise distributed in accordance with the orders of the Bankruptcy Court. 

3. Means of Cash Payment 

Cash payments to be made by the Liquidating Agent pursuant to the Plan shall be made by 
check drawn on the Distribution Account. 
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4. Record Date for Distributions 

As of the close of business on date which is seven (7) days immediately preceding the Initial 
Distribution Date, (the “Distribution Record Date”), the register for Claims and Interests will be 
closed, and there shall be no further changes in the holder of record of any Claim or Interest.  The 
Liquidating Agent shall have no obligation to recognize any transfer of any Claim or Interest 
occurring after the Distribution Record Date, and shall instead be authorized and entitled to 
recognize and deal for all purposes under the Plan with only those holders of record stated on the 
register of Claims and/or Interests as of the Distribution Record Date for Distributions under the 
Plan. 

5. Delivery of Distributions 

All Distributions, deliveries and payments to the holders of any Allowed Claims shall be made 
to the addresses set forth on the respective proofs of Claim filed in this case.  Any such Distribution, 
delivery or payment shall be deemed as made for all purposes relating to the Plan when deposited 
in the United States Mail and served as provided in section 13.05 of the Plan.  Whether secured or 
unsecured, if no proof of Claim is filed, any Distribution shall be made to the Creditor at the last 
known address or as reflected in the Schedules.  If any Distribution is returned as undeliverable, no 
further Distribution shall be made on account of such Allowed Claim unless and until the Liquidating 
Agent is notified of such holder's then current address, at which time all missed Distributions shall 
be made to the holder of such Allowed Claim.  All claims for undeliverable Distributions shall be 
made on or before the first anniversary of the attempted Distribution.  After such date, all Unclaimed 
Property shall revert to the Liquidating Agent and the Claim of any holder with respect to such 
property shall be discharged and forever barred. 

6. Time Bar to Cash Payments 

Checks issued in respect of Allowed Claims shall be null and void if not cashed within ninety 
(90) days of the date of issuance thereof.  Requests for reissuance of any check shall be made 
directly to the Liquidating Agent by the holder of the Allowed Claim with respect to which such check 
originally was issued.  Any claim in respect of such a voided check shall be made on or before the 
later of the first anniversary of the Initial Distribution Date or ninety (90) days after the date of 
issuance of such check.  After such date, all claims in respect of void checks shall be discharged 
and forever barred. 

7. Cure Period 

Except as otherwise set forth in the Plan, the failure by the Liquidating Agent to timely 
perform any term, provision or covenant contained in the Plan, or to make any payment or 
Distribution required by the Plan to any Creditor, or the failure to make any payment or perform any 
covenant on any note, instrument or document issued pursuant to the Plan, shall not constitute an 
Event of Default unless and until the Liquidating Agent has been given thirty (30) days written notice 
of such alleged default in the manner provided in the Plan, and provided an opportunity to cure such 
alleged default.  Until the expiration of such thirty (30) day cure period, the Liquidating Agent shall 
not be in default, and performance during such thirty (30) day cure period shall be deemed as timely 
for all purposes.  Such written notice and passage of the thirty (30) day cure period shall constitute 
conditions precedent to declaring or claiming any default under the Plan or bringing any action or 
legal proceeding by any Person to enforce any right granted under the Plan. 

8. Distributions after Substantial Consummation 
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All Distributions of any kind made to any of the Creditors after Substantial Consummation 
and any and all other actions taken under the Plan after Substantial Consummation shall not be 
subject to relief, reversal or modification by any court unless the implementation of the Confirmation 
Order is stayed by an order granted under Bankruptcy Rule 8005. 

E. Procedures for Resolving and Treating Contested and Contingent Claims 

1. Objection Deadline 

All Objections to Claims shall be served and filed by the Objection Deadline; provided, 
however, the Objection Deadline shall not apply to Claims which are not reflected in the claims 
register, including any alleged informal proofs of Claim.  The Liquidating Agent may seek to extend 
the Objection Deadline pursuant to a motion filed on or before the then applicable Objection 
Deadline with respect to any Claims.  Any such motion may be granted without notice or a hearing.  
In the event that the Liquidating Agent files such a motion and the Bankruptcy Court denies such 
motion, the Objection Deadline shall nevertheless be automatically extended to that date which is 
fourteen (14) days after the date of entry of the Bankruptcy Court’s order denying such motion. Any 
proof of Claim filed more than thirty (30) days after the Effective Date shall be of no force and effect 
and need not be objected to by the Liquidating Agent.  Nothing contained in the Plan shall limit the 
right of the Liquidating Agent to object to Claims, if any, filed or amended after the Objection 
Deadline. 

2. Responsibility for Objecting to Claims and Settlement of Claims 

From and after the Effective Date, the Liquidating Agent shall have the sole and exclusive 
right to (a) file, settle, or litigate to Final Order any Objections to any Claims; and (b) seek to 
subordinate any Claim.  Any Contested Claim may be litigated to Final Order.  From and after the 
Effective Date, the Liquidating Agent shall have the sole and exclusive right to settle, compromise or 
otherwise resolve any Contested Claim without the necessity of any further notice or approval of the 
Bankruptcy Court.  Bankruptcy Rule 9019 shall not apply to any settlement or compromise of a 
Contested Claim after the Effective Date. 

3. Distributions on Account of Contested Claims 

If a Claim is Contested, then the Initial Distribution Date as to such Contested Claim shall be 
determined based upon its date of Allowance, and thereafter distribution shall be made on account 
of such Allowed Claim pursuant to the provisions of the Plan.  No Distribution shall be made on 
account of a Contested Claim until Allowed.  Until such time as a contingent Claim becomes fixed 
and absolute by a Final Order allowing such Claim, such Claim shall be treated as a Contested 
Claim for purposes of estimates, allocations, and Distributions under the Plan.  Any contingent right 
to contribution or reimbursement shall continue to be subject to section 502(e) of the Bankruptcy 
Code. 

4. No Waiver of Right to Object 

Except as expressly provided in the Plan, nothing contained in this Disclosure Statement, the 
Plan or the Confirmation Order shall waive, relinquish, release or impair the Liquidating Agent’s right 
to object to any Claim. 

5. Offsets and Defenses 

The Liquidating Agent shall be vested with and retain all defenses and affirmative defenses 
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to all Claims, including without limitation all rights of offset or recoupment and all counterclaims 
against any Claimant holding a Claim.  Assertion of counterclaims by the Liquidating Agent against 
any Claimants shall constitute “core” proceedings.  

F. Executory Contracts and Unexpired Leases 

1. Assumption and Rejection of Executory Contracts 

Except as otherwise ordered by the Court pursuant to a separate application to assume or 
reject, all Executory Contracts of the Debtor shall be deemed as rejected by the Liquidating Agent 
upon the Effective Date unless an Executory Contract (a) has been previously assumed or rejected 
pursuant to an order of the Bankruptcy Court, (b) is identified in the Plan or the Confirmation Order 
to be assumed, or (c) is the subject of a motion to assume filed on or before the Confirmation Date.  
Any Executory Contract to be assumed under the Plan that has been amended or modified at any 
time after the Petition Date of the Debtor that is party to such Executory Contract shall be deemed 
assumed as amended or modified.  The Plan shall constitute a motion to reject the Executory 
Contracts.  However, the Debtor may file a separate motion for the assumption or rejection of any 
Executory Contract at any time through the Confirmation Date. 

2. Cure Payments 

Unless the holder of a Cure Claim and the Liquidating Agent agree in writing to other 
treatment of such holder’s Cure Claim, or other treatment of such holder’s Cure Claim is provided for 
under the Plan, each Cure Claim against the Debtor shall be paid and treated as follows: 

Any cure payment which may be required by section 365(b)(1) of the Bankruptcy Code under 
an Executory Contract that is assumed under the Plan shall be made by the Liquidating Agent on 
the Initial Distribution Date.  Notwithstanding the foregoing, in the event of a dispute regarding the 
amount of any Cure Claim, the cure of any other defaults, the provision of adequate assurance of 
future performance, or any other matter pertaining to assumption, the Liquidating Agent shall make 
such cure payments and cure such other defaults and provide adequate assurance of future 
performance, all as may be required by section 365(b)(1) of the Bankruptcy Code, following the 
entry of a Final Order by the Bankruptcy Court resolving such dispute. 

Any other term of the Plan notwithstanding, the Liquidating Agent may pre-pay any Cure 
Claim in whole or in part without penalty. 

3. Bar to Rejection Claims 

Except as otherwise ordered by the Bankruptcy Court, any Rejection Claim based on the 
rejection of an Executory Contract shall be forever barred and shall not be enforceable against the 
Liquidating Agent or the Assets unless a proof of claim is filed with the Bankruptcy Court and served 
upon the Liquidating Agent and his counsel by the earlier of thirty (30) days after the Effective Date 
or thirty (30) days after entry of the Final Order approving rejection of such Executory Contract. 

4. Rejection Claims 

Any Rejection Claim not barred by section 9.04 of the Plan shall be classified as a Class 3 
Unsecured (General) Claim subject to the provisions of section 502(g) of the Bankruptcy Code.  
Nothing contained in the Plan shall be deemed an admission by the Debtor or the Liquidating Agent 
that such rejection gives rise to or results in a Claim or shall be deemed a waiver by the Liquidating 
Agent of any objections to such Claim if asserted. 
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5. Reservation of Rights 

Nothing contained in the Plan shall constitute an admission by the Debtor or Liquidating 
Agent that any contract or lease is in fact an Executory Contract or that the Debtor’s Estate has any 
liability thereunder.  If there is a dispute regarding whether a contract or lease is or was executory or 
unexpired at the time of assumption or rejection, the Liquidating Agent shall have thirty (30) days 
following entry of a Final Order resolving such dispute to alter the treatment of such contract or 
lease. 

G. Conditions Precedent to Confirmation and Effectiveness of Plan 

 
The Plan shall not become effective until the following conditions shall have been satisfied:  

(a) the Confirmation Order shall have been entered, in form and substance acceptable to the Debtor 
and shall have become a Final Order; (b) all other conditions precedent have been satisfied to the 
satisfaction of the Debtor; and (c) a notice of the Effective Date has been filed by the Debtor and 
thereafter served upon all Creditors and parties in interest. Any or all of the above conditions may be 
waived at any time by the Debtor. 

H. Effect of the Plan on Claims and Interests 
 

1. Compromise and Settlement 
 
Pursuant to section 363 of the Bankruptcy Code and Bankruptcy Rule 9019, and in 

consideration of the classification, potential Distributions and other benefits provided under the 
Plan, the provisions of the Plan shall constitute a good faith compromise and settlement of all 
Claims, Interests and controversies resolved pursuant to the Plan, including, without limitation, 
all Claims against the Debtor arising prior to the Petition Date, whether known or unknown, 
foreseen or unforeseen, asserted or unasserted, arising out of, relating to or in connection with 
the business or affairs of, or transactions with, the Debtor.  The entry of the Confirmation Order 
shall constitute the Bankruptcy Court’s approval of each of the foregoing compromises or 
settlements, and all other compromises and settlements provided for in the Plan, and the 
Bankruptcy Court’s findings shall constitute its determination that such compromises and 
settlements are in the best interests of the Debtor, the Debtor’s bankruptcy estate, Creditors and 
other parties in interest, and are fair, equitable and within the range of reasonableness. 

 

2. Injunction 

On the Effective Date and except as otherwise provided in the Plan, all Persons who 

have been, are, or may be holders of Claims against or Interests in the Debtor shall be 

permanently restrained and enjoined from taking any of the following actions against or 

affecting the Debtor, the Liquidating Agent, the Debtor’s bankruptcy estate, the Assets, or 

their respective assets and property, with respect to such Claims or Interests (other than 

actions brought to enforce any rights or obligations under the Plan):  (a) commencing, 

conducting, or continuing in any manner, directly or indirectly, any suit, action or other 

proceeding of any kind with respect to any such Claim or Interest; (b) enforcing, levying, 

attaching, collecting, or otherwise recovering by any manner or means, whether directly or 

indirectly, any judgment, award, decree, or order; (c) creating, perfecting, or otherwise 

enforcing in any manner, directly or indirectly, any Lien or encumbrance of any kind; (d) 

asserting any control over, interest, rights or title in or to any of the Assets except as 

expressly provided in the Plan; (e) asserting any setoff, right of subrogation or recoupment 

of any kind against any obligation due the Liquidating Agent as assignee, except upon order 
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of the Bankruptcy Court; and (f) performing any act, by any manner or means, whether 

directly or indirectly, in any place whatsoever, that does not conform to or comply with the 

provisions of the Plan; provided, however, that such injunction shall not bar any Creditor 

from asserting any right granted pursuant to the Plan; provided, further, however, that each 

holder of a Contested Claim shall be entitled to enforce its rights under the Plan, including 

seeking allowance of such Contested Claim pursuant to the Plan.  Unless otherwise 

provided, all injunctions or stays arising under or entered during the Debtor’s Chapter 11 

Case under sections 105 or 362 of the Bankruptcy Code, or otherwise, and in existence on 

the Confirmation Date, shall remain in full force and effect until the Effective Date. 

3. Setoffs 

Except as otherwise expressly provided for in the Plan, pursuant to the Bankruptcy Code 
(including section 553 of the Bankruptcy Code), applicable nonbankruptcy law, or as may be agreed 
to by the holder of a Claim, the Liquidating Agent may setoff against any Allowed Claim and the 
Distributions to be made pursuant to the Plan on account of such Allowed Claim (before such 
Distribution is made), any claims, rights, Estate Claims and Estate Defenses of any nature that the 
Debtor may hold against the holder of such Allowed Claim, to the extent such claims, rights, Estate 
Claims and Estate Defenses against such holder have not been otherwise compromised or settled 
on or prior to the Effective Date (whether pursuant to the Plan or otherwise); provided, however, that 
neither the failure to effect such a setoff nor the allowance of any Claim or Interest pursuant to the 
Plan shall constitute a waiver or release by the Debtor of any such claims, rights, Estate Claims and 
Estate Defenses that the Debtor may possess against such Claimant.  In no event shall any 
Claimant or Interest holder be entitled to setoff any Claim or Interest against any claim, right, or 
Estate Claim of the Debtor without the consent of the Liquidating Agent unless such holder files a 
motion with the Bankruptcy Court requesting the authority to perform such setoff notwithstanding 
any indication in any proof of Claim or otherwise that such holder asserts, has, or intends to 
preserve any right of setoff pursuant to section 553 of the Bankruptcy Code or otherwise. 

4. Recoupment 

Except as otherwise expressly provided for in the Plan, in no event shall any holder of Claims 
or Interests be entitled to recoup any Claim or Interest against any claim, right, account receivable, 
or Estate Claim of the Debtor or the Liquidating Agent unless (a) such holder actually provides 
notice thereof in writing to the Liquidating Agent of its intent to perform a recoupment; (b) such 
notice includes the amount to be recouped by the holder of the Claim or Interest and a specific 
description of the basis for the recoupment, and (c) the Liquidating Agent has provided a written 
response to such Claim or Interest holder, stating unequivocally that the Liquidating Agent consents 
to the requested recoupment.  The Liquidating Agent shall have the right, but not the obligation, to 
seek an order of the Bankruptcy Court allowing any or all of the proposed recoupment.  In the 
absence of a written response from the Liquidating Agent consenting to a recoupment or an order of 
the Bankruptcy Court authorizing a recoupment, no recoupment by the holder of a Claim or Interest 
shall be allowed. 

5. Turnover 

On the Effective Date, any rights of the Debtor’s bankruptcy estate to compel turnover of 
Assets under applicable non-bankruptcy law and pursuant to section 542 or 543 of the Bankruptcy 
Code shall be deemed transferred to and vested in the Liquidating Agent. 

6. Automatic Stay 
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The automatic stay pursuant to section 362 of the Bankruptcy Code, except as previously 
modified by the Bankruptcy Court, shall remain in effect until the Effective Date of the Plan as to the 
Debtor and all Assets.  As of the Effective Date, the automatic stay shall be replaced by the 
injunction contained in section 11.02 of the Plan. 

I. Jurisdiction of Courts and Modifications to the Plan 

 

1. Retention of Jurisdiction 

 
Pursuant to sections 1334 and 157 of title 28 of the United States Code, the Bankruptcy 

Court shall retain exclusive jurisdiction of all matters arising in, arising under, and related to the 
Debtor’s chapter 11 case and the Plan, for the purposes of sections 105(a) and 1142 of the 
Bankruptcy Code, and for, among other things, the following purposes: 

(a) To hear and determine any and all Objections to or applications concerning 
the allowance of Claims or the allowance, classification, priority, compromise, estimation, or 
payment of any Administrative Expense; 

  
(b) To hear and determine any and all applications for payment of fees and 

expenses pursuant to the Plan to any Professional pursuant to sections 330 or 503 of the 
Bankruptcy Code, or for payment of any other fees or expenses authorized to be paid or reimbursed 
under the Plan, and any and all objections thereto; 

 
(c) To hear and determine pending applications for the rejection, assumption, or 

assumption and assignment of Executory Contracts and the allowance of Claims resulting 
therefrom, and to determine the rights of any party in respect to the assumption or rejection of any 
Executory Contract; 

 
(d) To hear and determine any and all adversary proceedings, applications, or 

contested matters, including allowance of any Claim; 
 
(e) To hear and determine all controversies, disputes, and suits which may arise 

in connection with the execution, interpretation, implementation, consummation, or enforcement of 
the Plan or in connection with the enforcement of any remedies made available under the Plan, 
including without limitation, (i) adjudication of all rights, interests or disputes relating to any of the 
Assets, (ii) the valuation of all Collateral, including hearing all Valuation Motions, (iii) the 
determination of the validity of any Lien or claimed right of offset; and (iv) determinations of 
Objections to Contested Claims; 

 
(f) To liquidate and administer any disputed, contingent, or unliquidated Claims, 

including the Allowance of all Contested Claims; 
 
(g) To administer Distributions to holders of Allowed Claims as provided in the 

Plan; 
 
(h) To enter and implement such orders as may be appropriate in the event the 

Confirmation Order is for any reason stayed, reversed, revoked, modified, or vacated; 
 

(i) To consider any modification of the Plan pursuant to section 1127 of the 
Bankruptcy Code, to cure any defect or omission, or reconcile any inconsistency in any order of the 
Bankruptcy Court, including, without limitation the Confirmation Order; 
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(j) To enforce the injunction contained in section 11.04 of the Plan; 
 
(k) To enter and implement all such orders as may be necessary or appropriate 

to execute, interpret, construe, implement, consummate, or enforce the terms and conditions of the 
Plan and the transactions required or contemplated pursuant thereto; 

 
(l) To hear and determine any other matter not inconsistent with the Bankruptcy 

Code and title 28 of the United States Code that may arise in connection with or related to the Plan; 
 
(m) To grant a discharge pursuant to section 1145(d)(5) and to enforce and give 

full force and effect to the discharge; 
 
(n) To determine proceedings pursuant to section 505 of the Bankruptcy Code; 

and 
 
(o) To enter a final decree closing this chapter 11 case. 

2. Abstention and Other Courts 

 
If the Bankruptcy Court abstains from exercising, or declines to exercise, jurisdiction or is 

otherwise without jurisdiction over any matter arising out of or relating to this chapter 11 case, Article 
XII of the Plan shall have no effect upon and shall not control, prohibit or limit the exercise of 
jurisdiction by any other court having competent jurisdiction with respect to such matter. 

3. Non-Material Modifications 

 
This Plan may be modified, with approval of the Bankruptcy Court and without notice to all 

holders of Claims and Interests, to correct any defect, omission, or inconsistency in the Plan in such 
manner and to such extent as may be necessary or desirable.  The Liquidating Agent may 
undertake such nonmaterial modification insofar as it does not adversely change the treatment of 
the Claim of any Creditor or the Interest of any Interest holder who has not accepted in writing the 
modification. 

4. Material Modifications 

Modifications of the Plan may be proposed at any time before confirmation, provided that the 
Plan, as modified, meets the requirements of sections 1122 and 1123 of the Bankruptcy Code, and 
the Debtor shall have complied with section 1125 of the Bankruptcy Code.  The Plan may be 
modified at any time after confirmation and before its Substantial Consummation, provided that the 
Plan, as modified, meets the requirements of sections 1122 and 1123 of the Bankruptcy Code, and 
the Bankruptcy Court, after notice and a hearing, confirms the Plan, as modified, under section 1129 
of the Bankruptcy Code, and the circumstances warrant such modification.  A holder of a Claim or 
Interest that has accepted or rejected the Plan shall be deemed to have accepted or rejected, as the 
case may be, such Plan as modified, unless, within the time fixed by the Bankruptcy Court, such 
holder changes its previous acceptance or rejection. 

J. Miscellaneous Provisions 

1. Severability 
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Should the Bankruptcy Court determine any provision of the Plan is unenforceable either on 
its face or as applied to any Claim or Interest or transaction, the Liquidating Agent may modify the 
Plan so that any such provision shall not be applicable to the holder of any Claim or Interest.  Such a 
determination of unenforceability shall not (a) limit or affect the enforceability and operative effect of 
any other provision of the Plan or (b) require the resolicitation of any acceptance or rejection of the 
Plan. 

2. Oral Agreements; Modification of Plan; Oral Representations or 

Inducements 

The terms of the Plan, Disclosure Statement and Confirmation Order may not be changed, 
contradicted or varied by any oral statement, agreement, warranty or representation.  Neither the 
Debtor nor its attorneys have made any representation, warranty, promise or inducement relating to 
the Plan or its confirmation except as expressly set forth in the Plan, the Disclosure Statement, or 
the Confirmation Order or other order of the Bankruptcy Court. 

3. Waiver 

The Liquidating Agent shall not be deemed to have waived any right, power or privilege 
pursuant to the Plan unless the waiver is in writing and signed by the Liquidating Agent.  There shall 
be no waiver by implication, course of conduct or dealing, or through any delay or inaction by the 
Liquidating Agent, of any right pursuant to the Plan, including the provisions of the anti-waiver 
section of the Plan.  The waiver of any right under the Plan shall not act as a waiver of any other or 
subsequent right, power or privilege. 

4. Construction 

The Plan shall control over any inconsistent term of the Disclosure Statement.  The 
Confirmation Order shall control over any inconsistent provision of the Plan. 

5. Notice   

Any notice or communication required or permitted by the Plan shall be given, made or sent 
as follows:  

(a) If to a Creditor, notice may be given as follows:  (i) if the Creditor has filed 
no proof of Claim, then to the address reflected in the Schedules, or (ii) if the Creditor has filed a 
proof of Claim, then to the address reflected in the proof of Claim. 

 
(b) If to the Liquidating Agent, notice shall be sent to the following address: 
 
Doug Wright 
Wellflex 
7609 White Settlement Road 
Fort Worth, Texas  76108 
dwright@wellflex.com 

 
Concurrently with service of such notice on the Liquidating Agent, a copy thereof shall be 
concurrently served in the same manner on the following legal counsel as follows: 
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Jeff P. Prostok 
Clarke V. Rogers 
Forshey & Prostok, L.L.P. 
777 Main Street, Suite 1290 
Fort Worth, Texas 76102 
(817) 877-4151 FAX 
Email:  jprostok@forsheyprostok.com 
Email:  crogers@forsheyprostok.com 

 
(c) Any Creditor desiring to change its address for the purpose of notice may do 

so by giving notice to the Liquidating Agent of its new address in accordance with the terms of 
section 13.05 of the Plan. 

 
(d) Any notice given, made or sent as set forth in section 13.05 of the plan shall 

be effective upon being (i) deposited in the United States Mail, postage prepaid, addressed to the 
addressee at the address as set forth in section 13.05 of the Plan; (ii) delivered by hand or 
messenger to the addressee at the address set forth in section 13.05 of the Plan; (iii) telecopied to 
the addressee as set forth in section 13.05 of the Plan, with a hard confirmation copy being 
immediately sent through the United States Mail; or (iv) delivered for transmission to an expedited or 
overnight delivery service such as FedEx. 

6. Compliance with Applicable Laws 

 
If notified by any governmental authority that he is in violation of any applicable law, rule, 

regulation, or order of such governmental authority relating to his business, the Liquidating Agent 
shall comply with such law, rule, regulation, or order; provided, however, that nothing contained 
herein shall require such compliance if the legality or applicability of any such requirement is being 
contested in good faith in appropriate proceedings and, if appropriate, an adequate reserve has 
been set aside on the books of the Liquidating Agent. 

7. Duties to Creditors 

 
No agent, representative, accountant, financial advisor, attorney, shareholder, officer, 

affiliate, member or employee of the Debtor shall ever owe any duty to any Person (including any 
Creditor) other than the duties owed to the Debtor’s bankruptcy estate, for any act, omission, or 
event in connection with, or arising out of, or relating to, any of the following:  (a) the Debtor’s 
bankruptcy case, including all matters or actions in connection with or relating to the administration 
of the estate, (b) the Plan, including the proposal, negotiation, confirmation and consummation of 
the Plan, or (c) any act or omission relating to the administration of the Plan after the Effective Date. 

8. Binding Effect 

 
The Plan shall be binding upon, and shall inure to the benefit of the Liquidating Agent, the 

holders of the Claims or Liens, the holders of Interests, and their respective successors in interest 
and assigns. 

9. Governing Law, Interpretation 

 
Unless a rule of law or procedure supplied by federal law (including the Bankruptcy Code 

and Bankruptcy Rules) is applicable, the internal laws of the State of Texas shall govern the 
construction and implementation of the Plan and any Plan Documents without regard to conflicts of 
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law.  The Plan shall control any inconsistent term or provision of any other Plan Documents.   

10. Payment of Statutory Fees 

 
All fees payable pursuant to section 1930 of title 28 of the United States Code shall be paid 

on or before the Effective Date, and thereafter shall be paid by the Liquidating Agent as such 
statutory fees become due. 

11. Filing of Additional Documents 

On or before Substantial Consummation of the Plan, the Liquidating Agent may file with the 
Bankruptcy Court such agreements and other documents as may be necessary or appropriate to 
effectuate and further evidence the terms and conditions of the Plan. 

12. Computation of Time 

If the final day for any Distribution, performance, act or event under the Plan is not a 
Business Day, then the time for making or performing such Distribution, performance, act or event 
shall be extended to the next Business Day.  Any payment or Distribution required to be made under 
the Plan on a day other than a Business Day shall be due and payable on the next succeeding 
Business Day. 

13. Elections by the Liquidating Agent 

Any right of election or choice granted to the Liquidating Agent under the Plan may be 
exercised, at the Liquidating Agent’s election, separately as to each Claim, Creditor or Person. 

14. Release of Liens 

Except as otherwise provided in the Plan or the Confirmation Order, all Liens against any of 
the Assets shall be deemed to be released, terminated and nullified. 

15. Rates 

The Plan does not provide for the change of any rate that is within the jurisdiction of any 
governmental regulatory commission after the occurrence of the Effective Date. 

16. Compliance with Tax Requirements 

In connection with the Plan, the Liquidating Agent shall comply with all withholding and 
reporting requirements imposed by federal, state and local Taxing Authorities and all Distributions 
under the Plan shall be subject to such withholding and reporting requirements.  Notwithstanding the 
above, each holder of an Allowed Claim or Interest that is to receive a Distribution under the Plan 
shall have the sole and exclusive responsibility for the satisfaction and payment of any tax 
obligations imposed by any governmental unit, including income, withholding and other tax 
obligations, on account of such Distribution under the Plan. 

17. Notice of Occurrence of the Effective Date 

Promptly after occurrence of the Effective Date, the Debtor, as directed by the Bankruptcy 
Court, shall serve on all known parties in interest and holders of Claims and Interests, notice of the 
occurrence of the Effective Date. 
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VIII.  CERTAIN FEDERAL INCOME TAX CONSEQUENCES OF THE PLAN 

THE PLAN AND ITS RELATED TAX CONSEQUENCES ARE COMPLEX.  MOREOVER, 
MANY OF THE INTERNAL REVENUE CODE PROVISIONS DEALING WITH THE FEDERAL 
INCOME TAX ISSUES ARISING FROM THE PLAN HAVE BEEN THE SUBJECT OF RECENT 
LEGISLATION AND, AS A RESULT, MAY BE SUBJECT TO AS YET UNKNOWN 
ADMINISTRATIVE OR JUDICIAL INTERPRETATIONS.  THE DEBTOR HAS NOT REQUESTED A 
RULING FROM THE INTERNAL REVENUE SERVICE (THE “IRS”) OR AN OPINION OF 
COUNSEL WITH RESPECT TO THESE MATTERS.  ACCORDINGLY, NO ASSURANCE CAN BE 
GIVEN AS TO THE INTERPRETATION THAT THE IRS WILL ADOPT.  THERE ALSO MAY BE 
STATE, LOCAL OR OTHER TAX CONSIDERATIONS APPLICABLE TO EACH CREDITOR.  
CREDITORS ARE URGED TO CONSULT THEIR OWN TAX ADVISORS AS TO THE 
CONSEQUENCES OF THE PLAN TO THEM UNDER FEDERAL AND APPLICABLE STATE, 
LOCAL AND OTHER TAX LAWS.  

IX.  CONFIRMATION OF THE PLAN 

A. Solicitation of Votes; Voting Procedures 

1. Ballots and Voting Deadlines 

A Ballot to be used for voting to accept or reject the Plan, together with a postage-paid return 
envelope, is enclosed with all copies of this Disclosure Statement mailed to all holders of Claims 
and Interests entitled to vote.  BEFORE COMPLETING YOUR BALLOT, PLEASE READ 
CAREFULLY THE INSTRUCTION SHEET THAT ACCOMPANIES THE BALLOT. 

The Bankruptcy Court has directed that, in order to be counted for voting purposes, Ballots 
for the acceptance or rejection of the Plan must be received no later than 5:00 p.m., Central Time, 
on _________ __, 2016 at the following address: 

Forshey & Prostok, L.L.P. 
777 Main Street, Suite 1290 
Fort Worth, Texas  76102 
Attn: Linda Breedlove  

 
YOUR BALLOT MAY NOT BE COUNTED IF IT IS RECEIVED AT THE ABOVE ADDRESS 

AFTER 5:00 P.M., CENTRAL TIME, ON ___________ __, 2016. 

2. Parties in Interest Entitled to Vote 

The holder of a Claim or Interest may vote to accept or reject the Plan only if the Plan impairs 
the Class in which such Claim or Interest is classified.  Under the Plan, all Classes except for Class 
2B are impaired and may vote to accept or reject the Plan.   

Any Claim or Interest as to which an Objection has been filed is not entitled to vote unless 
the Bankruptcy Court, upon application of the holder to whose Claim or Interest an Objection has 
been made, temporarily allows such Claim or Interest in an amount that it deems proper for the 
purpose of accepting or rejecting the Plan.  Any such application must be heard and determined by 
the Bankruptcy Court on or before commencement of the Confirmation Hearing.  A vote may be 
disregarded if the Bankruptcy Court determines, after notice and a hearing, that such vote was not 
solicited or procured in good faith or in accordance with the provisions of the Bankruptcy Code. 
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IF YOU HAVE ANY QUESTIONS REGARDING THE PROCEDURES FOR VOTING ON 
THE PLAN, PLEASE CONTACT COUNSEL FOR THE DEBTOR AT THE FOLLOWING ADDRESS: 

Jeff P. Prostok 
Clarke V. Rogers 
Forshey & Prostok, L.L.P. 
777 Main Street, Suite 1290 
Fort Worth, Texas 76102 
(817) 877-8855 
(817) 877-4151 fax 
Email: jprostok@forsheyprostok.com 
Email: crogers@forsheyprostok.com 
 

3. Vote Required for Class Acceptance 

The Bankruptcy Code defines acceptance of a plan by a class of claims as acceptance by 
holders of at least two-thirds in dollar amount, and more than one-half in number, of the claims of 
that class which actually cast ballots for acceptance or rejection of the plan.  Thus, class acceptance 
takes place only if at least two-thirds in amount and a majority in number of the holders of claims 
voting cast their ballots in favor of acceptance. 

The Bankruptcy Code defines acceptance of a plan by a class of interests as acceptance by 
holders of at least two-thirds in amount of the interests of that class that actually cast ballots for 
acceptance or rejection of the plan.  Thus, class acceptance takes place only if at least two-thirds in 
amount of the holders of interests voting cast their ballots in favor of acceptance. 

B. Confirmation Hearing 

Section 1128(a) of the Bankruptcy Code requires the Bankruptcy Court, after notice, to hold 
a hearing on confirmation of a plan.  By order of the Bankruptcy Court, the Confirmation Hearing has 
been scheduled for __________, 2016 at ___ __.m. Central Time, in the United States Bankruptcy 
Court for the Northern District of Texas, Fort Worth Division.  The Confirmation Hearing may be 
adjourned from time to time by the Bankruptcy Court without further notice except for an 
announcement made at the Confirmation Hearing or any adjournment thereof. 

Section 1128(b) of the Bankruptcy Code provides that any party in interest may object to 
confirmation of a plan.  Any objection to confirmation of the Plan must be made in writing and filed 
with the Bankruptcy Court on or before _______ __, 2016, at the following address: 

Office of the Clerk 
U.S.  Bankruptcy Court 
Eldon B. Mahon U.S. Courthouse 
501 W. Tenth Street 
Fort Worth, Texas 76102-3643 

 
In addition, any such objection must be served upon the following parties, together with proof 

of service, on or before _________ __, 2016: 

Case 16-41049-mxm11 Doc 138 Filed 09/14/16    Entered 09/14/16 16:10:47    Page 34 of 116

mailto:jprostok@forsheyprostok.com
mailto:crogers@forsheyprostok.com


29 

 
Jeff P. Prostok 
Clarke V. Rogers 
Forshey & Prostok, L.L.P. 
777 Main Street, Suite 1290 
Fort Worth, Texas 76102 
(817) 877-4151 fax 
Email: jprostok@forsheyprostok.com 
Email: crogers@forsheyprostok.com 
 

 
Objections to confirmation of the Plan are governed by Bankruptcy Rule 9014.  UNLESS AN 

OBJECTION TO CONFIRMATION IS TIMELY SERVED AND FILED, IT WILL NOT BE 
CONSIDERED BY THE BANKRUPTCY COURT. 

C. Requirements for Confirmation of the Plan 

At the Confirmation Hearing, the Bankruptcy Court must determine whether the Bankruptcy 
Code’s requirements for confirmation of the Plan have been satisfied, in which event the Bankruptcy 
Court will enter an order confirming the Plan.  As set forth in section 1129 of the Bankruptcy Code, 
these requirements are as follows: 

1. The plan complies with the applicable provisions of the Bankruptcy Code. 

2. The proponents of the plan complied with the applicable provisions of the 
Bankruptcy Code. 

3. The plan has been proposed in good faith and not by any means forbidden by 
law. 

4. Any payment made or promised by the debtor, by the plan proponent, or by a person 
issuing securities or acquiring property under the plan, for services or for costs and expenses in, or 
in connection with, the case, or in connection with the plan and incident to the case, has been 
approved by, or is subject to the approval of the Bankruptcy Court as reasonable. 

5. (a) (i) The proponent of the plan has disclosed the identity and affiliations of 
any individual proposed to serve, after confirmation of the plan, as a director, officer, or voting 
trustee of the debtor, an affiliate of the debtor participating in a joint plan with the debtor, or a 
successor to the debtor under the plan; and 

  (ii) the appointment to, or continuance in, such office of such individual, is 
consistent with the interests of creditors and equity security holders and with public policy; and 

 (b) the proponent of the plan has disclosed the identity of any insider that will be 
employed or retained by the Liquidating Agent, and the nature of any compensation for such insider. 

6. Any governmental regulatory commission with jurisdiction, after confirmation of the 
plan, over the rates of the debtor has approved any rate change provided for in the plan, or such 
rate change is expressly conditioned on such approval. 

7. With respect to each impaired class of claims or interests: 
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 (a) each holder of a claim or interest of such class has accepted the plan or will 
receive or retain under the plan on account of such claim or interest property of a value, as of the 
effective date of the plan, that is not less than the amount that such holder would so receive or retain 
if the debtor were liquidated under chapter 7 of the Bankruptcy Code on such date; or 

 (b) if section 1111(b)(2) of the Bankruptcy Code applies to the claims of such 
class, the holder of a claim of such class will receive or retain under the plan on account of such 
claim property of a value, as of the effective date of the plan, that is not less than the value of such 
holder’s interest in the estate’s interest in the property that secures such claims. 

8. With respect to each class of claims or interests: 

  (a) such class has accepted the plan; or 

  (b) such class is not impaired under the plan. 

9. Except to the extent that the holder of a particular claim has agreed to a different 
treatment of such claim, the plan provides that: 

 (a) with respect to a claim of a kind specified in section 507(a)(2) or 507(a)(3) of 
the Bankruptcy Code, on the effective date of the plan, the holder of such claim will receive on 
account of such claim cash equal to the allowed amount of such claim; 

 (b) with respect to a class of claims of a kind specified in section 507(a)(1), 
507(a)(4), 507(a)(5), 507(a)(6) or 507(a)(7) of the Bankruptcy Code, each holder of a claim of such 
class will receive: 

  (i) if such class has accepted the plan, deferred cash payments of a 
value, as of the effective date of the plan, equal to the allowed amount of such claim; or 

  (ii) if such class has not accepted the plan, cash on the effective date of 
the plan equal to the allowed amount of such claim; and 

 (c) with respect to a claim of a kind specified in section 507(a)(8) of the 
Bankruptcy Code, the holder of such claim will receive on account of such claim regular installment 
payments in cash: 

(i) of a total value, as of the effective date of the plan, equal to the 
allowed amount of such claim; 

(ii) over a period ending not later than 5 years after the date of the order 
for relief under section 301, 302, or 303; and  

(iii) in a manner not less favorable than the most favored nonpriority 
unsecured claim provided for by the plan (other than cash payments made to a class of creditors 
under section 1122(b) of the Bankruptcy Code); and 

 (d) with respect to a secured claim which would otherwise meet the description of 
an unsecured claim of a governmental unit under section 507(a)(8) of the Bankruptcy Code, but for 
the secured status of that claim, the holder of that claim will receive on account of that claim, cash 
payments, in the same manner and over the same period, as prescribed in 9(c) above.  
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10. If a class of claims is impaired under the plan, at least one class of claims that is 
impaired has accepted the plan, determined without including any acceptance of the plan by any 
insider holding a claim of such class. 

11. Confirmation of the plan is not likely to be followed by the liquidation, or the need for 
further financial reorganization, of the debtor or any successor to the debtor under the plan, unless 
such liquidation or reorganization is proposed in the plan. 

12. All fees payable under 28 U.S.C. section 1930, as determined by the Bankruptcy 
Court at the hearing on confirmation of the plan, have been paid or the plan provides for the 
payments of all such fees on the effective date of the plan. 

13. The plan provides for the continuation after its effective date of payment of all retiree 
benefits, as that term is defined in section 1114 of the Bankruptcy Code, at the level established 
pursuant to subsection (e)(1)(B) or (g) of section 1114, at any time prior to confirmation of the plan, 
for the duration of the period the Debtor has obligated itself to provide such benefits. 

14. If the debtor is required by a judicial or administrative order, or by statute, to pay a 
domestic support obligation, the debtor has paid all amounts payable under such order or such 
statute for such obligation that first become payable after the date of the filing of the petition. 

15. In a case in which the debtor is an individual and in which the holder of an allowed 
unsecured claim objects to the confirmation of the plan: 

 (a) the value, as of the effective date of the plan, of the property to be distributed 
under the plan on account of such claim is not less than the amount of such claim; or 

 (b) the value of the property to be distributed under the plan is not less than the 
projected disposable income of the debtor (as defined in section 1325(b)(2) of the Bankruptcy Code) 
to be received during the five year period beginning on the date that the first payment is due under 
the plan, or during the period for which the plan provides payments, whichever is longer. 

16. All transfers of property of the plan shall be made in accordance with any applicable 
provisions of nonbankruptcy law that govern the transfer of property by a corporation or trust that is 
not a moneyed, business, or commercial corporation or trust. 

The Debtor and Liquidating Agent believe that the Plan satisfies all the statutory 
requirements of chapter 11 of the Bankruptcy Code, that the Debtor and Liquidating Agent have 
complied or will have complied with all the requirements of chapter 11, and that the Plan is proposed 
in good faith. 

At the Confirmation Hearing, the Bankruptcy Court will determine whether holders of Allowed 
Claims would receive distributions under the Plan that are at least as great as those that they would 
receive in a liquidation under chapter 7.  The Debtor and Liquidating Agent believe that holders of all 
Allowed Claims impaired under the Plan will receive payments under the Plan having a present 
value, as of the Effective Date, not less than the amounts likely to be received if the Debtor were 
liquidated in a case under chapter 7 of the Bankruptcy Code.  If the Debtor’s estate were liquidated 
under Chapter 7, Creditors would likely receive less than they will receive under the Plan because 
the Chapter 7 Trustee would be entitled to a commission on all distributions to Creditors and 
additional administrative costs would likely be incurred by the Trustee’s professionals.  In addition, 
the conversion of the case to Chapter 7 would likely delay the process of liquidating the Debtor’s 
Assets and distributing the proceeds to Creditors as it would take the Trustee time to get up to 
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speed.  The Plan provides for the cheapest and most expeditious method for the liquidation of the 
Debtor’s Assets. Thus, the holders of Allowed impaired Claims shall receive at least as much under 
the Plan as they would if the Debtor’s estate were liquidated under Chapter 7.   

These facts and others demonstrating the confirmability of the Plan will be shown at the 
Confirmation Hearing. 

D. Cramdown 

In the event that any impaired Class of Claims or Interests does not accept the Plan, the 
Bankruptcy Court may still confirm the Plan at the request of the Debtor if, as to each impaired Class 
which has not accepted the Plan, the Bankruptcy Court determines that the Plan “does not 
discriminate unfairly” and is “fair and equitable” with respect to that Class.  A plan of reorganization 
“does not discriminate unfairly” within the meaning of the Bankruptcy Code if no class receives more 
than it is legally entitled to receive for its claims or interests. 

“Fair and equitable” has different meanings with respect to the treatment of secured and 
unsecured claims.  As set forth in section 1129(b)(2) of the Bankruptcy Code, those meanings are 
as follows: 

1. With respect to a class of secured claims, the plan provides: 
 
 (a) (i) that the holders of such claims retain the liens securing such claims, 

whether the property subject to such liens is retained by the debtor or transferred to another 
entity, to the extent of the allowed amount of such claims; and 

 
  (ii) that each holder of a claim of such class receive on account of such 

claim deferred cash payments totaling at least the allowed amount of such claim, of a value, 
as of the effective date of the plan, of at least the value of such holder’s interest in the 
estate’s interest in such property; 

 
 (b) for the sale, subject to section 363(k) of the Bankruptcy Code, of any property 

that is subject to the liens securing such claims, free and clear of such liens, with such liens 
to attach to the proceeds of such sale, and the treatment of such liens on proceeds under 
clause (a) and (b) of this subparagraph; or 

 
 (c) the realization by such holders of the “indubitable equivalent” of such claims. 
 

2. With respect to a class of unsecured claims, the plan provides: 
 

 (a) that each holder of a claim of such class receive or retain on account of such 
claim property of a value, as of the effective date of the plan, equal to the allowed amount of such 
claim; or 

 
 (b) the holder of any claim or interest that is junior to the claims of such class will 

not receive or retain under the plan on account of such junior claim or interest any property, except 
that in a case in which the debtor is an individual, the debtor may retain property included in the 
estate under section 1115 of the Bankruptcy Code, subject to the requirements of section 
1129(a)(14) of the Bankruptcy Code. 

 
3. With respect to a class of interests, the plan provides: 
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 (a) that each holder of an interest of such class receive or retain on account of 
such interest property of a value, as of the effective date of the plan, equal to the greatest of the 
allowed amount of any fixed liquidation preference to which such holder is entitled, any fixed 
redemption price to which such holder is entitled or the value of such interest; or 

 
 (b) that the holder of any interest that is junior to the interests of such class will 

not receive or retain under the plan on account of such junior interest any property. 
 

In the event that one or more Classes of impaired Claims or Interests reject the Plan, the 
Bankruptcy Court will determine at the Confirmation Hearing whether the Plan is fair and equitable 
with respect to, and does not discriminate unfairly against, any rejecting impaired Class of Claims or 
Interests.  For the reasons set forth above, the Debtor and Liquidating Agent believe the Plan does 
not discriminate unfairly against, and is fair and equitable with respect to, each impaired Class of 
Claims or Interests.  

X.  RISK FACTORS 

The following is intended as a summary of certain risks associated with the Plan, but it is not 
exhaustive and must be supplemented by the analysis and evaluation made by each holder of a 
Claim or Interest of the Plan and this Disclosure Statement as a whole with such holder’s own 
advisors. 

A. Insufficient Acceptances 

For the Plan to be confirmed, each impaired Class of Claims is given the opportunity to vote 
to accept or reject the Plan.  With regard to such impaired voting Classes, the Plan will be deemed 
accepted by a Class of impaired Claims if the Plan is accepted by Claimants of such Class actually 
voting on the Plan who hold at least two-thirds (2/3) in amount and more than one-half (1/2) in 
number of the total Allowed Claims of the Class voted.  Only those members of a Class who vote to 
accept or reject the Plan will be counted for voting purposes.  The Debtor reserves the right to 
request confirmation pursuant to the cramdown provisions in section 1129(b) of the Bankruptcy 
Code, which will allow confirmation of the Plan regardless of the fact that a particular Class of 
Claims has not accepted the Plan.  However, there can be no assurance that any impaired Class of 
Claims under the Plan will accept the Plan or that the Debtor would be able to use the cramdown 
provisions of the Bankruptcy Code for confirmation of the Plan. 

B. Confirmation Risks 

The following specific risks exist with respect to confirmation of the Plan: 

(a) Any objection to confirmation of the Plan can either prevent confirmation of 
the Plan, or delay such confirmation for a significant period of time. 

(b) Since the Debtor may be seeking to obtain approval of the Plan over the 
rejection of one or more impaired Classes of Claims, the cramdown process could delay 
confirmation. 

C. Conditions Precedent 

Confirmation of the Plan and occurrence of the Effective Date are subject to certain 
conditions precedent that may not occur.  The Debtor’s counsel and the Liquidating Agent will work 
diligently to ensure that all conditions precedent are satisfied. 
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XI.  ALTERNATIVES TO CONFIRMATION AND CONSUMMATION OF THE PLAN 

The Debtor and Liquidating Agent have evaluated alternatives to the Plan, including the 
conversion of the Debtor’s case to chapter 7.  After studying these alternatives, the Liquidating 
Agent has concluded that the Plan is the best alternative and will maximize recoveries by holders of 
Claims, assuming confirmation of the Plan and consummation of the transactions contemplated by 
the Plan. 

If the Plan is not confirmed, another party in interest in this chapter 11 case could attempt to 
formulate and propose a different plan of reorganization.  Given that substantially all of the Debtor’s 
assets have been sold to the Purchaser pursuant to the Sale Order, it is unlikely that any plan could 
be proposed that varied significantly from the Plan.   

Further, if the Plan is not confirmed, this chapter 11 case may be converted to a liquidation 
proceeding under chapter 7 of the Bankruptcy Code.  In chapter 7, a trustee would be elected or 
appointed to liquidate the Assets of the Debtor.  The proceeds of the liquidation would be distributed 
to the Creditors of the Debtor in accordance with the priorities established by the Bankruptcy Code.  
The Debtor believes that the Plan is more favorable to Creditors than a liquidation under chapter 7 
would be because in a chapter 7 scenario, the Chapter 7 Trustee would be entitled to a commission 
on all distributions to Creditors, which would reduce the funds available to pay Creditors.  Moreover, 
the Debtor believes that Creditors will receive their distributions more quickly under the Plan than 
they would if the Debtor’s case were converted to chapter 7.   

XII.  CONCLUSION 

The Debtor and Liquidating Agent urge holders of Claims in impaired Classes to vote to 

ACCEPT the Plan and to evidence such acceptance by returning their Ballots so that they will be 
received on or before 5:00 p.m., Central Time, on __________ __, 2016. 
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Dated:  September 14, 2016. 
Respectfully submitted, 
 

 
/s/ Doug Wright    
Doug Wright, Chief Financial Officer  
and Proposed Liquidating Agent 
  
 

 
 
 
APPROVED: 
 
/s/ Jeff P. Prostok   
Jeff P. Prostok 
State Bar No. 16352500 
Clarke V. Rogers 
State Bar No. 24052901 
FORSHEY & PROSTOK, L.L.P. 
777 Main Street, Suite 1290 
Fort Worth, Texas 76102 
Phone: (817) 877-8855 
Fax: (817) 877-4151  
jprostok@forsheyprostok.com 
crogers@forsheyprostok.com 
 
ATTORNEYS FOR THE DEBTOR  
AND DEBTOR IN POSSESSION 
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