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Laurie Dahl Rea

State Bar No. 00796150
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Telephone: 817-877-8855
Facsimile: 817-877-4151
bforshey@forsheyprostok.com
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PROPOSED ATTORNEYS FOR DEBTOR
AND DEBTOR IN POSSESSION

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

In re:
TENET CONCEPTS, LLC, Case No. 18-40270-rfn11

Debtor.

)
)
|
) Chapter 11 Case
)
)

Expedited Hearing Requested

DEBTOR’S MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS (l) APPROVING
EXTENSION OF PRE-PETITION FACTORING AGREEMENT ON A POST-PETITION BASIS,
(I1) AUTHORIZING USE OF CASH COLLATERAL, (lll) GRANTING REPLACEMENT LIENS,

(1V) MODIFYING THE AUTOMATIC STAY, AND (V) GRANTING RELATED RELIEF

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE:

Tenet Concepts, LLC (the “Debtor”) files this motion for interim and final orders (i)

approving extension of a pre-petition factoring agreement on a post-petition basis; (ii)
authorizing use of cash collateral, (iii) granting replacement liens, (iv) modifying the automatic
stay, and (v) granting related relief (the “Motion”). In support of the Motion, the Debtor
respectfully states as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157
and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(D), (G) and (M). Venue

is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

Debtor’s Motion for Interim and Final Orders (i) Approving Extension of Factoring Agreement
on a Post-Petition Basis, (ii) Granting Replacement Liens, (jii) Authorizing Use of Account Proceeds,
(iv) Modifying the Automatic Stay, and (v) Granting Related Relief Page 1 of 10
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PROCEDURAL BACKGROUND

2. On January 25, 2018 (the “Petition Date”), the Debtor filed its voluntary case
under chapter 11 of the Bankruptcy Code. Pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code, the Debtor continues to operate its business and manage its property as
debtor in possession. No creditors’ committee has been appointed in this case by the United
States Trustee. Further, no trustee or examiner has been requested or appointed in this
chapter 11 case.

FACTUAL BACKGROUND

A. The Debtor’s Business

3. The Debtor is a Texas limited liability company that provides delivery services
exclusively for Amazon. It operates in Texas and lllinois and has 330 employees. The Debtor’s
delivery services to Amazon generates appfoximately $750,000.00 to $1,000,000.00 per month |
in accounts receivable. Amazon generally pays those accounts receivable on thirty (30) day
terms.

4. The Debtor fulfills its contract with Amazon through delivery drivers who are
employees of the Debtor and who use vehicles rented by the Debtor. The Debtor does not use
independent contractors for deliveries and does not require employees to use their own cars.

5. The Debtor is the target of three putative wage and hour class action suits.
Those suits are Mukes v. Tenet Concepts, LLC pending in Houston, Lines v. Amazon.com and
Tenet Concepts, LLC pending in Austin, and Chen Xu v. Tenet Concepts, LLC pending in San
Francisco (the “Lawsuits”).

6. The costs associated with the Lawsuits hav.e strained the Debtor’s finances and
have ultimately caused the Debtor to file this bankruptcy case. The Debtor commenced this

bankruptcy case to preserve and maximize the value of its operations and assets, preserve the

Debtor's Motion for Interim and Final Orders (i) Approving Extension of Factoring' Agreement
on a Post-Petition Basis, (ii) Granting Replacement Liens, (jii) Authorizing Use of Account Proceeds,
(iv) Modifying the Automatic Stay, and (v) Granting Related Relief Page 2 of 10
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jobs of its employees, and obtain the time necessary to formulate a plan of reorganization that
will maximize the return to creditors.
7. Additional information about the Debtor is included in the Declaration of David

Scott Cass in Support of First-Day Pleadings (the “Cass Declaration”).

B. The Debtor’s Pre-Petition Factoring Agreement with Triumph Business Capital
8. Prior to the Petition Date, on or about December 7, 2017, the Debtor entered into

a Factoring and Security Agreement (the “Factoring Agreement”) with Triumph Business Capital

(“Triumph”). A true and correct copy of the Factoring Agreement is attached hereto as Exhibit
A

9. Prior to filing bankruptcy, the Debtor routinely sold its accounts receivable due
from Amazon (the “Receivables”) arising from the Debtor’s operations to Triumph pursuant to
the Factoring Agreement.

10. Under the Factoring Agreement, the purchase price for the Debtor's Receivables

sold by the Debtor to Triumph (the “Purchase Price”) is the face amount of the invoices sold less

a factoring fee of .85% to 1%.
11. Triumph advances 98% of the face amount of the invoices but has the right
under the Factoring Agreement to retain 2% of the face amount of the invoices (the “Reserve”).

The Reserve funds are held in a reserve account (thé ‘Reserve Account”) by Triumph to cover

the payment of the Debtor’s obligations under the Factoring Agreement, including any
repurchase obligations. The Factoring Agreement requires the Debtor to repurchase certain
Receivables, including those not paid within 90 days from the invoice date and those disputed
by Amazon (both of which are very unlikely). As of the Petition Date, Triumph held $11,394.13
in the Reserve Account.

12. In the Factoring Agreement, the Debtor grants Triumph an ownership interest in

the purchased accounts and a first-priority security interest in presently owned and thereafter

Debtor’s Motion for Interim and Final Orders (i) Approving Extension of Factoring Agreement
on a Post-Petition Basis, (ii) Granting Replacement Liens, (iii) Authorizing Use of Account Proceeds,
(iv) Modifying the Automatic Stay, and (v) Granting Related Relief Page 3 of 10
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acquired accounts, chattel paper, deposit acCounts, inventory, equipment, instruments,
investment property, documents, letter of credit rights, commercial tort claims, and general
intangibles (the “Collateral”).

C. The Post-Petition Factoring Agreement witﬁ Triumph

13. Subject to Bankruptcy Court approval, the Debtor wishes to continue the
Factoring Agreement with Triumph on a post-petition basis. If the post-petition use of the
Factoring Agreement is approved by this Court, the Debtor will continue to sell its Receivables
to Triumph, and the funds obtained from the sale of such Receivables will continue to be used
to fund the ongoing expenses of the Debtor’s bankruptcy estate.

14. The Factoring Agreement will continue to function as it did during the pre-petition
period. Specifically, the Factoring Agreement provides that the Debtor may sell, and Triumph
may acquire, Receivables under the terms of the Factoring Agreement. The Reserve will
continue to be held in the Reserve Account. Triumph will be permitted to debit the Reserve
Account to cover the Debtor’s obligations due under the Factoring Agreement. As before,
Triumph will also continue to hold a security interest in the presently owned and thereafter
acquired Collateral.

RELIEF REQUESTED

15. By this Motion, the Debtor requests entry of interim and final orders pursuant to
sections 105(a), 361, 362, 363, and 364 of the Bankruptcy Code and Bankruptcy Rules 4001
and 6003(b) (i) approving the Factoring Agreement and authorizing the Debtor to perform
thereunder; (i) authorizing use of cash collateral; (iii) granting replacement liens; (iv) modifying
the automatic stay, and (v) granting related relief.

BASIS FOR RELIEF REQUESTED

A. Standard for Obtaining Credit

16. Section 364 of the Bankruptcy Code provides bankruptcy courts with the power

Debtor’s Motion for Interim and Final Orders (i) Approving Extension of Factoring Agreement
on a Post-Petition Basis, (ii) Granting Replacement Liens, (iii) Authorizing Use of Account Proceeds,
(iv) Modifying the Automatic Stay, and (v) Granting Related Relief Page 4 of 10



Case 18-40270-rfn11 Doc 7 Filed 01/25/18 Entered 01/25/18 16:49:00 Page 5 of 30

to authorize post-petition financing for Chapter 11 debtors. See In re Vineyard Bay Develop.
Co., Inc., 132 F.3d 269, 272 (5th Cir. 1998); see also In re Pro Set, Inc., 193 B.R. 812, 814
(Bankr. N.D. Tex. 1996) (court’s prior order authorized debtor to incur post-petition
indebtedness under section 364); In re Defender Drug Stores, Inc., 126 B.R. 76, 81 (Bankr. D.
Ariz. 1991) (“Having recognized the natural reluctance of lenders to extend credit to a company
in bankruptcy, Congress designed [section] 364 to provide ‘incentives to the creditor to extend

m

post-petition credit.”). The incentives enumerated in section 364 are not intended to be an
exhaustive list of the inducements that a court may grant. /d. In fact, it is not uncommon for a
court to approve a lending arrangement containing terms that far exceed those authorized by
section 364. /d.

17. Generally, courts apply a three-part test to determine whether credit obtained
may be granted under section 364(c). The three-part test includes demonstrating that (1) the
debtor cannot obtain credit unencumbered or without super-priority status, (2) the credit
transaction is necessary to preserve the assets of the estates, and (3) the terms of the credit
agreement are fair, reasonable and adequate given the circumstances of the debtor-borrower
and the proposed lender. See /In re Crouse Group, Inc., 71 B.R. 544, 549 (Bankr. E.D. Pa.
1987), aff'd, 75 B.R. 553 (E.D. Pa. 1987). Under section 364(d) of the Bankruptcy Code, the
Court may authorize a priming lien against property of the estate if the Debtor is not otherwise
able to obtain such credit and the interests of other lienholders are adequately protected. 11
U.S.C. § 364(d).

18. Against this statutory backdrop, courts will evaluate the facts and circumstances
of a debtor’s case and accord significant weight to the necessity for obtaining the financing. See

In re Ames Dep't Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990).

B. The Debtor Should Be Authorized to Extend the Factoring Agreement on a Post-
Petition Basis

Debtor’'s Motion for Interim and Final Orders (i) Approving Extension of Factoring Agreement
on a Post-Petition Basis, (i) Granting Replacement Liens, (iii) Authorizing Use of Account Proceeds,
(iv) Modifying the Automatic Stay, and (v) Granting Related Relief Page 5 of 10
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19. The Debtor requests entry of interim and final orders pursuant to sections 363
and 364(c)(2) of the Bankruptcy Code approving the extension of the Factoring Agreement on a
post-petition basis and authorizing the Debtor to perform the terms thereof, including (a) selling
its Receivables to Triumph, (b) granting liens as provided in the Factoring Agreement, and (c)
authorizing the Debtor to use the account proceeds to fund the Debtor’s bankruptcy estate.

20. It was not possible for the Debtor to obtain post-petition working capital financing
on an unsecured basis pursuant to section 364(a) or (b) of the Bankruptcy éode. Based upon
the experience of Debtor’'s counsel and management, the Debtor has no other basis to obtain
operating funds other than by monetizing the Receivables and using these funds to pay for
ongoing operations. Accordingly, the circumstances of this case required the Debtor to obtain
financing under section 364(c) and (d) of the Bankruptcy Code, to the extent such provisions are
applicable to this transaction.

21. Granting the Debtor authority to enter into and operate under the Factoring
Agreement is appropriate in this case. The Debtor has a demonstrated need to continue the
sale of Receivables so it will have sufficient capital to continue to operate. Indeed, the Debtor
cannot continue to operate without the cash flow generated by the sale of the Receivables to
Triumph in accordance with the Factoring Agreement. The sale of Receivables constitutes the
best and most expedient method to manage the Debtor's Receivables and to realize the
maximum value therefrom. The sale of Receivables under the Factoring Agreement to Triumph
will provide the Debtor with a source of working capital, is in the best interest of the Debtor and
its estate, and is necessary to avoid immediate and irreparable harm.

C. The Debtor Should Be Authorized to Grant a Lien to Triumph on its Accounts

22. By this Motion, the Debtor additionally requests that it be authorized to grant a

lien to Triumph in the Debtor’s post-petition accounts, accounts receivable, and proceeds

thereof pursuant to 364(c)(2) to secure the Debtor’s obligations under the Factoring Agreement.

Debtor's Motion for Interim and Final Orders (i) Approving Extension of Factoring Agreement
on a Post-Petition Basis, (ii) Granting Replacement Liens, (jii)y Authorizing Use of Account Proceeds,
(iv) Modifying the Automatic Stay, and (v) Granting Related Relief Page 6 of 10
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Aside from Triumph's existing security interest in the Debtor’'s accounts, accounts receivable
and proceeds based on the existing Factoring Agreement, the Receivables are not subject to
any other liens.

D. The Debtor Should Be Authorized to Use Proceeds of Receivables Sales as Cash
Collateral

23. The Debtor believes the proceeds from the sale of Receivables (the “Cash
Collateral”) are the cash»c&ollateral of Triumph. The Debtor, therefore, seeks entry of interim and
final orders pursuant to sections 105(a) and 363 of the Bankruptcy Code and Rules 4001 and
9014 of the Bankruptcy Rules authorizing the Debtor to use the proceeds arising from the sale
of the Receivables to pay operating expenses and other costs associated with this Chapter 11
case.

24. The Debtor’s four (4) week operating budget (the “Budget”) is attached as
Exhibit B. The Debtor seeks permission to use Cash Collateral in accordance with the Budget.

25. Section 363(c)(2) of the Bankruptcy Code provides that a debtor may not use
cash collateral unless “(A) each entity that has an interest in such cash collateral consents; or
(B) the court, after notice and hearing, authorizes such use, sale, or lease in accordance with
the provisions of this section.” 11 U.S.C. § 363(c)(2). Additionally, section 363(e) of the -
Bankruptcy Code provides that “on request of an entity that has an interest in property . . .
proposed to be used, sold, or leased, by the trustee [or debtor-in-possession], the court, with or
without a hearing, shall prohibit or condition such use, sale, or lease as is necessary to provide
adequate protectibn of such interest.” 11 U.S.C. § 363(e).

26. For fhis reason, the Debtor requests that the Court, pursuant to sections 361 and
363(e) of the Bankruptcy Code, grant Lender valid, perfected, and enforceable new liens and

security interests (collectively, the “Replacement Liens”) on all post-petition accounts, accounts

receivable and proceeds thereof to the extent of any diminution in value of Cash Collateral

caused by the Debtor’s use of it.

Debtor’s Motion for Interim and Final Orders (i) Approving Extension of Factoring Agreement
on a Post-Petition Basis, (i) Granting Replacement Liens, (jiiy Authorizing Use of Account Proceeds,
(iv) Modifying the Automatic Stay, and (v) Granting Related Relief Page 7 of 10
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27. The use of the Cash Collateral is necessary to prevent immediate and irreparable
harm to the Debtor’s estate, including for the preservation and maintenance of the going
concern value of the Debtor’'s estate. The Debtor currently has no present borrowing source
from which it could secure funding to operate its business, and therefore it must rely on its ability
to use existing Cash Collateral to fund the operation of its business. The Debtor believes that
payment of such operating expenses is reasonable and necessary to continue the Debtor’s
business operations and that, without the use of Cash Collateral, the Debtor will be seriously
and irreparably harmed and may be unable to preserve its going concern value. Further, the
Debtor submits that Triumph will be adequately protected by the Replacement Liens to secure
the diminution in value of Triumph'’s interest in Cash Collateral existing as of the Petition Date.
E. Modification of the Automatic Stay Is Appropriate

28. Section 362 of the Bankruptcy Code provides for ah automatic stay upon the
filing of a petition under section 301 of the Bankruptcy Code. 11 U.S.C. § 362(a). The
proposed Factoring Agreement contemplates a modification of the automatic stay (to the extent
applicable) to permit Triumph to debit the Reserve Account for the Debtor’s obligations set forth
more specifically in the Factoring Agreement. Stay modification provisions such as those
provided in the Interim Order are, in the Debtor’s judgment, reasonable and appropriate under
the present circumstances. Accordingly, the Debtor requests that the Court authorize the
modification of the automatic stay in accordance with the terms set forth in the proposed order.

REQUEST FOR INTERIM RELIEF

29. An immediate need exists for the Debtor to (a) enter into and operate under the
Factoring Agreement, including selling the Receivables and using the proceeds of such sales to
continue funding the operating expenses of the Debtor, (b) grant the Replécement Liens, (c) use
Cash Collateral, and (d) modify the automatic stay to allow Triumph to debit the Reserve

Account as provided in the Factoring Agreement. Without immediate access to the funds

Debtor's Motion for Interim and Final Orders (i) Approving Extension of Factoring Agreement
on a Post-Petition Basis, (ii) Granting Replacement Liens, (jii) Authorizing Use of Account Proceeds,
(iv) Modifying the Automatic Stay, and (v) Granting Related Relief Page 8 of 10
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generated from the sale of the Receivables under the Factoring Agreement, the ability of the
Debtor to remain in business will be severely impaired. Accordingly, the Debtor requests that
the Court set a preliminary hearing on this Motion on an emergency basis, and at such hearing,
énter an interim order granting the relief requested herein to avoid immediate and irreparable
harm to this bankruptcy estate. The Debtor additionally requests that the Court set a final
hearing on this Motion when the Court’s calendar will allow, consistent with Bankruptcy Rule
4001. |

30. A proposed Interim Order is attached as Exhibit C.

LIMITED NOTICE

31. Notice of this Motion has been provided to (i) the office of the United States
Trustee for the Northern District of Texas, (ii) Triumph Business Capital, (iii) Triumph Business
Capital's counsel; (iv) the holders of the twenty (20) largest unsecured claims against the
Debtor, and (v) other parties-in-interest as set forth in the Certificate of Service below. The
Debtor submits that no other further notice need be provided.

CONCLUSION

WHEREFORE, the Debtor respectfully requests entry of an order (a) granting the relief
requested in the Motion; (b) approving extension of Factoring Agreement on a post-petition
basis and authorizing the Debtor to operate thereunder; (c) granting Replacement Liens; (d)
authorizing the Debtor to use proceeds from the sale of Receivables; (e) modifying the
automatic stay as set forth herein, and (f) granting such other and further relief as is just and
proper.

Dated: January 25, 2018. Respectfully submitted,
s/ Laurie Dahl Rea
J. Robert Forshey
State Bar No. 07264200
Laurie Dahl Rea

State Bar No. 00796150
FORSHEY & PROSTOK LLP

Debtor’'s Motion for Interim and Final Orders (i) Approving Extension of Factoring Agreement
on a Post-Petition Basis, (ii) Granting Replacement Liens, (iii) Authorizing Use of Account Proceeds,
(iv) Modifying the Automatic Stay, and (v) Granting Related Relief Page 9 of 10
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777 Main St., Suite 1290

Ft. Worth, TX 76102
Telephone: (817) 877-8855
Facsimile: (817) 877-4151
bforshey@forsheyprostok.com
Irea@forsheyprostok.com

PROPOSED ATTORNEYS FOR DEBTOR
AND DEBTOR IN POSSESSION

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing document was served upon
the parties listed below via email, and on the attached service list via United States Mail, first class
postage prepaid, or via ECF electronic Notice, if available, on January 25, 2018.

Jared A. Uliman

Ullman & Ullman, P.A.

7700 West Camino Real, Suite 401

Boca Raton, FL 33433
Jared.ullman@uulaw.net

Attorneys for Triumph Business Capital

Chase Giriffith

George Thorson

Triumph Business Capital
701 Canyon Drive, Suite 100
Coppell, TX 75019
cgriffith@tbcap.com
gthorson@tbcap.com

United States Trustee

Erin Schmidt, Trial Attorney

1100 Commerce Street, Room 976
Dallas, TX 75242
Erin.Schmidt2@usdoj.gov

/s/ Laurie Dahl Rea
Laurie Dahl Rea

L:\BFORSHEY\Tenet Concepts, L.LC (WO) #5927\Pleadings\Mtn for Order Approving Post-Petition Factoring 12.14.17.docx
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Exhibit “A”
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‘1 r BUSINESS CAPITAL

1.

b

9.

Public,

. IRS Form 8821 - Please sign on Section 7

. IRS Form W9 - Please sign and date by SIGN HERE, Part {11
- IRS Form 4506 — Please sign and date on bettom of page.
13.7

wf

701

TENET CONCEPTS, LLC
Document Package

Factoring and Security Agreement. (11 pages)

o Please initial each page on the lower right hand corner

o Section | contains definitions of terms, which are generally capitalized
Agwemeni. Sections 2 through 26 details operating procedures,

o Page 10— Signatures. Please sign, ingide the bo:\t, ander client. Print/ed
page requires Notary Public signature,

o Schedule A ~ Pricing and Terms, This should agree, exactly, to the Ter
you had signed. Please initial,

o Upon receipt of the completed document package, we will sign and ace
- and provide you a complete.copy of all pages

Resolutions - LLC. This confirms that the LLC organization, according to its

Page 12 of 30

umph Business Capital
~anyan Drive, Suile 100

Coppell, Texas 75018

Tel {214} 513-8600
Fax: {214) 268-8222
www driumphboag.com

hroughout
nfirm Title. This
m Sheet which

pt the document

wn charter and

rules, has authorized entering into this agreement. Please list all MEMBERS whp must sign this

document. Additionally, list any other employees authotized to sign Invoice S¢
Factoring and Security Agreement — with their signatures. Sign and date on last

Authenticity and Validity Agreement — Lloyd Peniston Jones II1. Please si

hedules per the
page.

on with Notary

Notary Public

Authenticity and Validity Agreement - David Seott Cass. Please sign with
Authenticity and Validity Agreement ~ Brent Evan Harris. Please sign wit

1 Notary Public.

Authenticity and Validity Agreement —~ Tommy Carter Mauriello, Please sign with Notary

Public.
Principle Distribution, LLC Letter of Agreement

Instructions for Cash Payment

o Provides us with your bank information so that we can correctly providg you with

funding,
Schedule of Accounts
o Please use a copy of this form as a cover page for submitting batches of;
purchase. Note ~ this form is a Microsoft Excel worksheet, and we can
electronic copy if you prefer,

I'riumph Fuel Card ~Application

invoices for
provide you the
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N - FAGTORING AND SECURIT

BUSINESS CAPITAL

THIS PACTORING AND SECURITY AGREEMENT (“Agréement”] is made as of December 7,

TENET CONCEPTS, LLC {*Client”) and Advance Business Capital LLC d/b/a Triumph Business ¢
its Affiliates, successors and assigos, “Triumph™), (indlvidually, “Party

1. Definitio

7 and collectively, “Parties™),

otherwise provided in this Agreement:

Lt
12,

1.3

i

SR
bt e
B L3 b

1.20.

Triviuph Business Capital
Facsaring Agreementdoc {1HTHE)

“Account Debtor™ - the obligoron an Account.

“Aetive Account Debtor” - an Account Debtor of Client which owes all or-any portion of a-
Triamph.

“Advance Rate” « the percentage, per S¢hedule A, of the Face Amount of Purchased Accounis
to-the Client on the Purchase Date.

n3 and Index to Delfinitions. The following terms used hercin shall have the following mea
terms; whether or not herein defined, shall have the meaning set forth in the Uniform Commercial Cod

Page 13 of 30

Y AGREEMENT

2017 by and between
apital {together with

hinigs, Al capitalized
e except 10 the extent

urchased Account to

mmediately available

Affiliate™ or “Affiliated” - means aoy Person that, whether ditectly or indirectly, or ¥§1rougis one or more
intermediaries, controls, is.controlled by, or is under common ownership or control. Each of the following shall be

deemed Affillated with Clienf: Client’s xecutive officers and divectors; it Client is a Corporat
that, direotly or indirectly, owns or directs 10% ormore of any class of voting securities; if Clig
general, imited or special partiers and 1f Client is a limited lability company, all elected man

o, each sharsholder,
nt is a partnership, all
ersor members that

have contributed or that have the right to receive, upon.dissolution, 10% or more of the compaily’s capital,

“Balauce Subject to Finance Fees” = the difference between the unpaid Face Amount of Putchased Accounts and
the Reserve Account ~ but only to the extent that 2 Finance Rate is designated as applicable, pursuant to Schedule A.
“Carrier™ or “Motor Carrier” - a Person providing motor vehicle transportation for compensation and ineludes a
Person, other than a motor carrier, transporting property by motor vehicle when--the transportation i as provided in

- “Defaglt Fees™ - 1.7 times the fees listed in Schedude A, applicable only upon an Event of De
. “Farly Termination Fee” — 5% of the Maximum Advance, applicable only if this Ag
15, “Eligible Account” - an Account that in Triumph’s Discretion is acceptable for purchase,

G, “Evends of Defaudt” - see Section 10,1

. “Exposed Payments” ~ payments received by Triwmph that may subject Triumph to.an Avoi

49 USCS § 13501; the person is the owner, lessee; or bailes of the property being transporte
being transported for sale, lease, rent,.or bailment or to further n commercial enterprise,
“Carrier Payment Peripd"” — time period, subsequent 1o Purchase Date, during which Trium
to Carriers engaged by Freight Brokers,

d; and the propedy is

bl will issug payment

“Carrjer Settlement”™ ~ per load documentation, between Freight Broker and Carrier, sumnjarizing the terms and

conditions, delivery confirmation, advances andfor other adjustivents, iFany, and final caloulati
amounts for pach load.

s of Cartier payment

“Cloged” — i connection with a Purchased Account, occurs-upon Trinmph’s receipt of full payvment of & Purchased

Account from a Payor or the Client (ncluding payment by a charge to the Reserve Account),
“Collateral”- all of Client’s assets now owred and hereafter noquived including Accounts, €

hattel Paper, Deposit

Agcounis, Invenfory, Equipment, Insiruments, Investment Property, Documents, Leiter of Credit Rights, Commercial

Tort Claims, and General Intangibles.
*Complete Termination” ~ in confecton with the Terny of this Agreement, coours upon satisfy
conditions: (a) paymenst in full of all Obligations of Client to Triumphy; (b) if Triumph has issued
guarantees, promises, or letters of credit on behalf of Clisnt, acknowledgement from any ber
Triumph or any other dssuer has no outstanding divect or contingent lability thereln and (©) €
delivered to Trivnph a general relcase ina form prepared by andaceeptable to Triumph.

“Piseretion” — in the sole and exclusive business judgment or determination of Triumph,

stbseguent to the No-Risk Trial Period and prior to end of the Term.

“Expedited Settlement Fee” ~ $25.00 upon Client’s request for payment of the Purchiase
provided in Section 2.2,

United States Bankruptey Code,

“Face Amennt” ~ the amount due on an Account at the time of purchase as evidenced by 1
Décumentation,
“Factoving Fee” - the |
Factoring Fee period or portion thereof, that any portion thereof remains unpaid as provided in

Page 1 of 3

setion-of the Hllowing
or caused {0 be issued
efiviaries thereof that
ient has executed and
ault,

eement is terminated

Price saoner than as

Hance Clahm under the
¢ Invoice and Tnvolee

actoring Fee Percentage multiplied by the Face Amount of a Purchased Account, for each

Schednle A,

o ;}s‘;f

80T Client™s Initials
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121,

1,22,

ﬁm
B3 Il
&

“Ractoring Fee Perventage” — as provided in Schedule A.

“Flasnce Fees” - the product of the Finance Rate (if applicable, ag provided In Schedule Ay n
Subjeet to Finance Fess,

“Fiuance Rate” « a vate per annum, expressed as a function of Prime Rate, if applicable, as pro
“Freight Broker™ - a Person, other than a motor carvier or an-employee or agent of'a Motor Carr

or agent sells, offers. for sale, negotiates for, or holds itself out by solicitation, advertisement, o

1.43,
Ldd.

145,

146,
1.47,

Trivmph

Factoring Agregmentdoe {111118)

. *No-Risk Trial Period” - the period of tinie in which the Barly Termination Fee iz waived; th

. “Required Reserve Amount™ - the product of the total unpaid Balance of all Purchased Acs

. “Reserve Account™ - a non-Deposit Avcount maintained by Trivmph for bookkeeping purpose

providing, or arranging for, transportation by a Motor Carrler for compensation as provided by 4
the event Client qualifies. as'a Froight Broker, a Schedule B may apply.

Page 14 of 30

ultiplied by Balance

ided in Schedule A,
er, that as a principal
otherwise as selling,
SUSCS § 12102, In

Hfnsolvent” — in connection with an Account Deblor occurs when, on or before the Repurchage Date, the Account

Debtor becores subject to: (1) a petition under any state or federal debtor reliel or Hiquidation s
Insolvency Periad, or (1) a proceeding under Chapters 1T or 13 of the Bankruptey Code filed or
case to one under Chapter 7. The burden of proof as to the Insolvency of an Account Debtor &
Client, with it belng presumed that at all relevant times an Agcount Debitor is not Insolvent,

“Inveice” - the document that evidences or iy intended to evidente the térms of sale giving rige ¢

atute: filed within the
he conversion of said
%)aﬁ rest solely ou the

i\ aty Agcount. Where

the context so requires, reference to an Invoice shall be deemed 1o refer to the Account to-whichl it relates,

respect 1o a clgim for payment from an Account Deblor including purchase orders, hills
documents, shipping receipts, packing lsts and the tike,
“Maximum Advance” —an amount, pet Schedule A, equal o and not o excead the total amow
to Client based on the Advance Rate portion of all Purchased Accounts offered during the Te
and not Closed. Triumph may elect pot to purchase any Account which will cause the unpald
Accounts to excesd the Maximum Advance, However, if Triumph purchases Accounts in ex
Facility, same shall haveno adverse consequences to Triumph’s rights under this Agreement,

“Minimuam Monthly Fee” - the minimum value of monthly Factoring Fees, but applicable only

ofthe initial Term; that wmeount being $500 per month,

the date of this Agreement.
*Obligations™ - all present and future monetary indebtedness; labilities and obligations owing

. “Inveice Docamentation™ - all records, whether in electronic or paper form, relating to or supporting an Involee in

of lading, receiving
t payable by Triumph
m of this Agreement
balunce of Purchased
ess of the Maximum
alter the first 90 days

it belng 30 days from

by Client to Triumph,

whether or not arising hereunder and whether arising before; during or after the commencement of any Bankruptcy

Case iy which Client is.a Debtor or DebtorIn-Possession,

“Payor” - An Account Debtor or another entity making payment for the benefit of such party,
“Person” ~ includes but is not lmited to individuals, Grms, associations, joint adventures
partuerships, estates, trasts, business trusts, syndicates, fiduciaries, corporations, limited liability
of Registered Organizations, and all other groups or combinaiions,
“Prime Rate® - the “prinie rate” as-set forth in the Monsy Rates section of The Wall Street Jou
Trivmph will substitule a comparable index. For purposes of this Agreement, Prime Rate issu
5% per annunt. Triomph shall have Discretion to adjust the Factoring Fee Percentage, either
changes in the Prime Rate,

“Purchase Date” - each date on which Client ras been advised, gither through weiting or posti
reporis avatlable to Clent, that Triumph has elected 16 Issue the Purchase Price to purchase an
“Purchase Price” - the Face Amowit of a Purchased Account less the Factoring Fee.
“Purchased Aecounts™ - Accounts purchased heretnder which have not been Closed.
“CQuick Payment Fees” - discount fees, if applicable (Freight Biokers only), charged o ©
payment processing.

“Repurchase Period” — as provided in Schedule A,
“Repurchase” - an Account for which Client hag pald to Triumph the then unpaid Face Amoy

general and limited
comparies, all forms

rnal or, ifunavailable,
ject 1 a minimum of
up or down, to reflect
ng on daily settlement
Account,

heriers, for immedinle

£
ounts mudtiplied by a

oot

percentage equal 1o the difference bétween 100% and the Advance Rate percentage, as provided in Schedule A.

the aggregate, yebdo-be pald, portion of all Purchased Accounts.
“Reserve Shortfall” - the amount by which the Reserve Account is less than the Required Res
“Schedule of Accounts” - a form supplied by Triumph from time to time to be used by Clier
offered for sale to Trivraph under this Agreement,

“Setup Fee™ - a fee identified per Schedule AL

“Term” ~ {erm of this Agreement, as identified in Schedule A,
“Uniform Commercial Code” ~ the Uniform Commercial Code as adopted in the staie of Ted

Business Capital Page 2 of 3

, intended 1o represent

srve- Amount,
t fo identify Accounts

A8,

Client’s Initials
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2, Bale; Purchase Price; Billine,

2.

<

34,

32,

3.6,

4.1,

4.3

5. Account Disputes. Client shall notify Triumph promptly of and, if, but only if, requested by Triowmpl
sole vost and expense, will seek w sertle all dispuies concerning any Purchased Account, however, 1o f

Triwnpl Business Capital
Factoring Agreementdec (311118}

. Exes and Expenses. Clisnt shall pay 16 Triuniph the fullowing items;

Heserve Account.

Client shall offer for sale @ Triuniph, as-absolute owner and with full recourse, suchof Client's s

from thmie to time on each Schedule of Accounts, Edch Schiedule of Accounts shall be accd

Documentation supporting the Account, Triumph may, in its Discretion, elect 1o purchase from
that Triumph deternrines to be Eligible Accounts,

Triumph shall pay or otherwise make available to Client the Purchase Price of any Purchased
business day of the Purchase Date, fess any amounts due 10 Triumph from Client, including, w
fees, expenses.and Reserve Shortfall.

At the time each Schedule of Accounts is delivered by Clientto Trinmph, Client will have offerg
the Accounds so listed and shall dlso offer for sale each and every other then existing or later ar
to an Active Account Debtor, Teiumph may fransintt a monthly statement to each Payor by,
itemizing their account activity during the preceding billing period,

Client shall not, without the prior written consent of Triumph in each instance, change or mo
original Invoice or any Invoice Dotumentation in réspéct toany Active Account Debtor or Purd

Subject to the terms and conditions of this Agreement, Triumph is authorized to purchase Acco
facsimile or other instructions received fram any officer, emplovee or representative of Client,

Factoring Fees. The Factoring Fee on the date on which a Purchased Accountis purchased, as
pertods as applicable ~ as provided in Schedule A.

Finance Fees, Computad ou the Balance Bubject to Finance Fees on the first day of the mowt
in whizh it accrues, as applicable - as provided in Schedule Al

Page 15 of 30

ooounts as are lsted
mipanied by Invoice
Clent such Accounts

Avcount, on one (1)
thout Hmitation, any

d for sale to Trivmph
sing Account related
among other things,

dify the terins of any
hased Account,

unts upon telephonie,

vell as for subsequent

following the month

Early Termination Fee, Applicable ondy in the event that Clent terminates this Agreemaent after the end of the No-

Risk Trial Period and other than at the end of the Terny,

Out-of-packet Expenses. The out-ofcpockel expenses direetly incurred by Triumph in the
Agreement such as wire fransfer fees, electronic fundstranster fees, postage and andit fees — a3
A

Field Audit Expenses, 8730 per day plus iravel expenses inrespect to each audit, applicable only
Accounts exceeds $1,000,000, upon an Event of Default or as may otherwise be provided in §
the preceding sentence, Trivimph may have performed bl Client shall not be required o pay fo
per twelve-month periad,

Other Churges, Other fees and expenses as speeified i this Agréement or as may othierwise by
A, including, upon each oceurrence, Expedited Settlement Fees,

dministration of this
provided in S¢hedule

if'the total Purchased
hedule-A, Subjectio
mare than two audily

provided in Schedule

Triumph shall pay to Client weekly, or at suth othér times-and frequencles mutually apreeable to the Parties, any

amount by which the Reserve Account exceeds the Required Reserve Amount, subject to Triy
the Reserve Account with any Obligations. Triumph may pay any amounts due Client hereung
to the Reserve Account, Additionally, Triumphamay increase the Required Reserve Amount by
Accounts which, in its Discration, are unlikely o be paid prior 1.the Repurchase Perdod,

mph s right to charge
er by making a credit
he value of Purchased

Client shall pay to Triumph, on demand, the amount of any Reserve Shortfall. 1fa Reserve Shogtfull continues to exdst

for ten {10 days after notice is issued by Tritmph, Client shall also pay either as a debit to ar
or payable by Triumph, or immediately upon demand, an amount equal to nine percentage po
Prime Rate {but not to exoced the maximum rate of interest permitied by applicable law)
continie on the outstanding Reserve Shortfall until the Reserve Shortfall is eliminated. The fmp
charges shall not be deemed fo excusde a late payment or be desimed a waiver of any other rights
Agreement.

Triuniph may retain the Reserve Account for ninety days following termination of this Agreem
Termination, whichever is greatest, to beapplied to, inter alia, payment of any Obligations whet
to Triumph at the time of termination.

‘ Page 3 of 3

v Purchase Price paid
inds (99%) ih excess of
ndd such charges will
sition of such interest
of Triwnph under this

ntor until 8 Complete

er kKnown or unknown

fn writing, at Client’s
nal regolution shall be

7oy

S

T Client s Trndtials
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riade without Client having first obtained Trinmpl’s express writien avthorization, Triumph, &t Client’s
all times be irrevocably authotized, but noi requived, to seitle, compromise, or pursue collection of {col

Page 16 of 30

zole expense, shall at
sotively, “Resolve™)

any dispute pertaining to a Purchased Account upon such terms, per Triumph's Discretion, without otherjvise seeking Client’s
consent. Upon the ocearrence of an Event of Default, THumph may Resolve such issues with respect fo any Account of Client,

6. Repurchase of Accoungs. Triumph may demand that Client Repurchase 4 Purchased Account by reg

uiring payment or at

Triuraph’s option, by debiting the Reserve Account of the then unpaid Face Amount of such Purchased Account together with

any unpaid fees including those described in Section 3 above, in connection with each of the following:

6.1,

6.2,

6.3.

6.4,

7. Seeurity and Ownership Interesty Notification of Assignment.

7.1,

7.2

8. Representation and Warranties, Client represents and warrants each of the following:

8.1

ta

& W
b4

8.5

9, Covenants by Client. Client covénants, dpon the exceution of this Agreement and in each insian
Accounts 1s delivered to Trivmply, cach of the following:

9.1,

,.u
fur

2
Lok

G4,

Trivmph Business Capital
Frctoring Agresmentdoe (111116}

Any Purchased Account in respect to which (a) a Payor has indicated an inability or unwillingnes

to pay the Purchased

Account when due or (b} remaing unpaid bevond the Repurchase Period or {2) in Triumph's Discretion a Payor

gualifies ay ngolvent;

Any Purchased Account, the right to receive payment of which has been disputed by o Payor,
1o obligation to determine the bona fides of such dispute;

Any Purchased Account in respeet 1o which Client has breached any representation, warranty o
in the Sections 8 and 9; and

All Purchased Accounts upon occurrencs of an Event of Default or upon the termination date o

Triumph belng under
covenant as set forth

“this Agreement,

To secure all of Client's Obligations, Client grants to Trivmph & continuing flrst priority Sdeurity Inferest in the
Collateral, Notwithstanding the credtion of this Security Inferest, the relationship of the Parties constitutes an Actount

Purchase Transaction as mord specifically described in Section 21,

To enable Trinmph’s perfection of its unconditional and wnfettered ownership interest in the

Chient authorizes Triumph to file 3 UCC Financing Statement so noting such ownership interesy,

This Agreement constitutes its Jegal, valid and binding abligation, it is fully authorized 1o ente
and to perform its Obligations hereundetand all vequired signaturcsare properly evidenced ang

Client is solverd, in good standiog in the jurisdiction of its orgunization and able to pay its debt

Client has filed all tax returns and required reports and is current on payment of all taxes, asses
governmental charges:

All fisiancial statements and all other information which have been furnished by Client o Tri
and complete in all matirial respects, and there have been no material adverse changes in the
otherwise) of Client since submission.

Client shall not be maintained by or be Affiliated with any entity that is or may be in violatio
{reincarnated and Affiliate motor carrier regulation).

Each Purchased Account is.and will: {a) remain a bona fide existing obligation created by
repdition of services or sdle and delivery of goods in the ordinary course of Clieat’s
uneonditionally owed and will be paid fo Tritsvph in full without any assertion of a de
counterclaim, or right of return or cancellation, other than Accounts owed by an Account [
subject tor any bankruptey or state debior relif procesding; and (&) not constitute 2 sale 1o any
sith Client or In any way not an “arm’s length® transaction,

Client shall not create; Incur, assume orpermitio existany Security Interest, Hen or any form
interest or clalm upon or with respect o any of the Purchased Accounts or Collateral in w
hereafier holds an ownership interest or a Secusrity Interest,

Before sending any nvolee 16 an Account Debtor, Client shall notate on same the form of o

Purchased Accounts,

¢ into this Agreement
enuine;

i3] ﬁléy mature;

ments, fees and other

mph are true, correst
wndition (financial or

v of 49 CER, 386,73
ce that a Schedule of

the. full and complete
business; () remain
ense, dispute, offset,
ebior which becomes
ntity that is Affiliated

of adverse ownership
hich Triumph now or

tice of assignment as

may be required by Triumph andfor otherwise notify any Payor of such assignment of Triufnpl’s right to recéive

payment.

Client shall not soliclt from any Aceount Debtor any form of payment in respect to a Pure
Account offered for saje to Teiwmph. Should Client receive payment of uil or any portion of ag

ased Account ot any
y Purchased Acgount,

Client shall immediately notify Triumph of receiptof the payment, hold said payment in exgress trust for Triumph

Page 4 of3
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9.5,

9.6,

9.7

9.8,

9.9,

9.10.

9,14

9.12.
9.13.

914,

10, Default,

.1,

Triumph Business Capital
Factoring Agreementdoc (111116}
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separate and apant from Clisnt’s own property and funds; and by vo later than the next banking diy following the date
of receipt, deliver said payment to Triumph in the identical form inwhich regelved. Any clalm or cause of action that
Client may have against Triumph, whether predicated on this Agreement or otherwise, shall nof constitute a defense
or any form of excuse of non-performance © the enforcement by Triumph In Jaw or in equity of the provisions
contained in this seetion applicable to Client®s duty fo hold in trust and turn over sll proceeds of Purchased Accounts
o Trinmph.

Client shall provide Triumph, within two (2) business days, with written Notice of: {a) any billi
but ot Himited to, any challenge by a Payoras o invoiced amount, damage to shipped cargo, red
claim for loss or (b) actual o imminent bankruptey, lnsolvency, or material impalrment of the
any Active Account Debtor.

Clieni shall nol, without the prior written consent of Triumph, in cach instance: (a) grant any

payment-or otherwise modify ihe terms of any of its Accounts, (b) compromise or settle any of

ng dispute including,
s oF allowances or
Tranciad vondition of

extension of time for
its Accounts for jess

than the Tull amountthereot, (¢} release in whole or In part any Payor, or (d) grant any credits, discounts, allowanees,

deductions, return authorizations or the like with respect 1 any of'the Actounts,

Client shall timely pay all payroll and other taxes, and shalt provide proof theresfio Triumphi in
shall reasonably require,

Clignt shall maintain insurance at all times-on all insurable property owned or leased by Client

uch form as Triumph

n such manner, to fhe

extent and against af least such risks (o any event, including but not Himited to fire and business interruption insurance)

as usbally maintained by owners of similar businessés and properties in similar gecgeaphic are
shall be in such form and written by such companies aceepiableto Triumph:

Client shall not, outside Cliont’s ordinary course of business, sell, transfer or assign any of Clie
prior written consent of Triumph and Client will netify Triumph, in writing, of any existing or ng
ifbwned in whole or part by Client or Client’s pringipals and such company is In any way relate
the type of business conducted by Client,

From time to tinie ag requested by Trivmph, Triumph or its designee shall have access, dufin

s. All such imsuranee

°5 assets without the
wivareated business,
to or associated with

= reasonable business

hours if prior 1o an Bvent of Defaoit and at any time if onor afler an Event of Default, to all presises where Collateral

is Joeated for the purpeses of inspecting (and removing, # after the eccwrence of an Event
Collateral, including Client’s books and records and Client shall permit Triumph or its design
extracts therefrom, Client hereby irvevocably authorizes and shall diréet each of its accountan
diselose and deliver to Triumph, at Trivmph's requgstand at Client’s expense, all financial in
records, work papers, management reports and other information in thelr possession relating to

Clieot acknowledges that the duly to accuraiely completesach Schedule of Accounts is fundame
and as such the duty to accurately complete gach Schedule of Account shall at all times rema
that each of Client’s principal{s) acknowledge that he/she shall remain fully responsible for
Schedude of Accounts delivered to Triumph regardiess of who may otherwise be delegated
prepare, complete or submit each such Schedule of Accounts.

Client shall hold all required valid operating permits to transact business.

£ Defaulty any of the
bes 1o make coples or
s and third parties
forpation, books and

Client.

htal 1o this Agreement
n non-delegable such
the accuracy of each
the responsibility to

Client will provide, upon request, agings of accounts receivable and payables, as well as ﬁnanci{i statements preparad

in accordance with generally accepted acedunting principles, including ineome statement and ba

ance sheet, applicable

onlyifthe total Purchased dcoounis exceeds $1,000,008; upon an Event of Default or as may be fequested by Triumpl,

Client, its employees and agents shall nottake any action which may lead fo penal lability due to
erimes in violation of competition, bribery, acceptance of bribes or other corruption crimes a
shall comply with all applicable laws and repulations,

fraud, embezzlement,

g, in addition, Client

Events of Default. The following will constitute an Bvent of Default bereunder: (a) Clients failure 10 pay any

Obligation or perform any provision under this Agreement or any other agresment now or her

ifter entered into with

Triumphy; (b) any covenant, warranty or representation comtained ander this Agreement proves 1o be false inany way,
howsoever minor, (¢) Client or any guaranior of the Obligations becomes subject to any bankruptey, state debtor-relief
proceeding such as ann assignment for the benefit of creditors or becomes: subject to thd appointment of any
revedvership, (d) sy guaranior fails to perform or observe any of such gudrantor’s duties or gbligatitns to. Triumph
ot shall potify Trivimph of its Intention toreseind, modify, terminate ov revoke any guaranty of the Obligations, or any
such guaranty shall cease to be in full force and effect-for any reason whatever, {¢) Client fdils {o offer for sale to

Page 5 of 3
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10.2. Effect of Defaunlt. Upon the cecurrence of any Event of Default, in addition to any rights Tr

11, Anthorization to Triumph. Chent authorizes Trivmph and irrevocably granis power of aftorngy {©

Triumph an Eligible Account for a period of thirty (30) days from the date the last Eligible Ac

sale by Client; aod (f) Triumph, in good faith, deems itself insecure with respect 10 the prosy

performance of the Obligations or any other required performanes under this Agreement,

Page 18 of 30

dount was offered for
¢ot-of repayment or

umph has under this

Agreement orapplicable law, Triumph may, without notice, immediately terminate this Agreement andior declare all

Obligations inimediately dug wnd payable dud all fees shall acorue and be payable at the Defaul

t Fees rate.

Triumph 1o exercise

gach aad dny of the-following powers until all of Obligations have been paid in full and a Complete Termination has been

performed:

114, At Al Times: (1) Receive, take, endorse, assign, deliver, socept and deposit, in the name of T
and all Proceeds of any Collateral sceuring the Obligations or the Proceeds thereof; (b) Take or

i1

11

Trivmph Business Capital
Factoring Agreementdoe (1S

2

xnd

inter afia, the Account has been assigned to Trivmph by Client and that payment thereof is to by

Trivanph or Clieni, all steps, actions, silts or proceedings deemed by Triumph secessary
collection of or other realization upon Triumph™s Actounts; (©) File any claim in connection

furmph or Client, any
bring, in the name of
v desirable fo effect
vith any bond or any

trast fund; {d) Pay any sums Triapiph, in s soleand exclusive discretion, deems necessary including the discharge of

any Security laterest, len or encumbrance which may be seniorto Triuniph's Security [nterest i
which suins shall thereafier be inchuded as Obligations hereunder; {2) File and enforce in t
Trivmph, or bhoth, a mechanies or any othey form of lien or related notices, or olaims under
comnection with goods or services sold by Clienty {f) Notify any Payor obligated with respect

and direetly and solely to Triumph; (g) Communicate directly with Client’s Payors, regardless
Obligation is due af the time of such communication, to verify the amount and validily of an

nahy assets-of Clieat,
he name of Client or
uy payment bond, in
o any Account, that,
2 made to the ovder of
of whether any actual
v Actount created by

Client; (h} Accept, endorse and deposit any checks tendered by an Account Debtor “in full payihent” of its obligation

to-Client and Client shall not assert against Triuniph any elaim arlsing therefrom, irrespective g
by Trivnph effects an accord and satisfaction of Client’s ¢laims, uader §3-311 of the Uniform

{ whether such action
Commercial Code; or

otherwise; (i} File, amend and correct any addressés with the proper federal, state and local adthorities and () Affix

an electonic version of the signature of Client fo any-notification of assighment or other ¢
Triumph to an Avcount Debtor, the Internal Revenue Service-or other governmental or regulat

Upon an Eveat of Delaultr {a) Change the address for delivery of mail to Client and to

mnnumication gent by
Y ARency.

eceive and open mail

addressed to Client; (b)Y Bxtend the time of payment, compromise or settle for cash, credit, relirn of merchandise or

otherwise, and upon any termsor conditions, any and all Accounts and discharge or release any

Pavor (ingluding filing

of any public record releasing any lien granted to Client by such Account Debtor), withowr affecting any of the

Obligations; (¢) Initiate electronic debit or credit entries through the AUH system to-any depo
by Client; (d) Without expense to Trivniph, use any of Client’s personnel; equipment, toctuding
programs, printed output and computer miedia, supplies and premises for the collection of Acco
other Collateral as Triuriph; in Its sole discretion, deems dppropriate and (e) Implement Defy
due 1o an Event of Defeult, Triumph deems it necessary o seek equitable relief, including, but i
orrecetvership remedies, Client waives any requirement that Triumph post or otherwise obial
Altersatively, In the-event Triumph, in its sole and exclusive discretion, desires to procure and
may be Himifed {0 the sum of $10,000.00 notwithstanding any common or statutory law requi
and Triumph shall nonetheless be entitled 1o all legal benefits as if such bond was posted
otherwise be required by faw.

Financing Statements: File any initlal Financing Statement and amendments thereto that: (a)
as “all agsets™ or words of stmilar effect, regardiess of whether any particular asset comprised
within the scope of Article 9 of the Uniform Conumercial Code, of as being of an equal or Jesss
detail; (b) Contaln any other information required by part' § of Article % of the Uniform Co
sufficiency or filing office acceptance of any Financing Statement or amendment, including v
arganization, the type of organization, and any organization identification number issued to il
notification that Client has graoted a negative pledge to Triumph, and that any subsequent li
interfering with Triumph's rights; (d) Advise third parties that any notification of Client's
interfere with Triumph’s collection rights and (¢} File any Information Staterment under Sectioh

sit account maintained

computer equipment,
nts and realization on
uli Fees, [n the eveni,
{ Hmited to, injunctive

y or procure any bond,
host a bond, such bond
ement (o the contrary,
in an Arpont as may

ndicates the Collateral

in the Collateral falls

rscope or with greater
nmercial Code for the
hetheethe Clientds an
e Client; {0 Contain a

nor may be tortiously

Account Deblors will

9.318 of the Uniform

Commercial Code that Triumph reasonably deems necessary to cure any inacouracy or otherivise preserve its rights

herennder,

Page 6 of3
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12, Termination; Effective Date.

12,1, Term, This Agreement will be effective on the date It is executed and accepied by Triumph ¢
fz or the date of any

unless duly terminated shall continue for successive Terms from the later of the Effective D

intention not to.automatically rengw, Upon receipt of such notice, this Agreement will tetmin

the current Term or, if prior 1o that date, on the specified “Barly Termination Date” Triump
Agreement at any fime by giving Client thirty (30) days prior written notice of termination, o

nofive upon the occurrence of any Bvent of Default.

. No Lien Termduation without Releasé,
notwithstanding pavment in full of all Obligations by Client, Triumph shall not be required to 1

4]
executed wodification, unless Client shall provide at teast thirty (30) days, prior writien not

In recogaition of Triumph’s right fo have a Co

Page 19 of 30

Fifective Date”) and

e 1o Triumph of its
i on the last date of
may terminate this
at any time without

mplete Tennination,
ord any terminations

of any Financing Statemeit or satisfactions of any of Trinmph’s owaership rights or Securlty Iiterest in the Collateral

unless and until Compleie Termination has oceurred. Client understands that this provision cod
rights under §9-313 of the Uniform Commercial Code:
AY

13. Account Stated.

" Purchased Accounts and a monthly reconciliation of the factosing relationship relating to billing, co
maintenance such as aging, posting, errér resolution and mailing of statements or make such information

foregoing shall be in a format and.in such detail, as Triumph, in its sole discretion, deems appropriate.

records or electronically stored information shall be admissible in evidence without objection a3 fo au

otherwise and shall be admissible as prima facie evidence of the stalus of the Purchased Acvounts and not
and Resérve Account between Triumph and Client. Easch statement, report, or sccounting rendered or

Clent and all electronically stored information shall be deemed conclusively accurate and binding on

fifseen {15} days after the date of Issuange or, in the case of clectronically stored information, the first
notifies Trinmph o the contrary by registered or certified mail, setting forth with specificity the reason
such statement, report, or accounting or slectronically stored information is inaccurate, as well as what
correct, Clent's failure to recelve any monthly statement or access the ¢lectronically stored informatior
the responsibility to request such information and Client’s failure to do so shall nonetheless bind Client t
records or electronically stored information report,

14, Indemnpification, Client agrees to indemnify Triumph against and save Triumph harmless fromany a
claims, liabilities, demands and expenses, whether directly or indirecily, resylting from or arfsing o
including the fransactions or relationships contemplated hereby and the enforcement of this Agreeme
Client to perform or observe its duties under this Agreement. I no-event will Triumph be lable fo Clien
any forov of consequential, inoidental.or special damages resuliing fromyor arising outofor in connection wi
transactions or refationships contemplated hereby or Triumpl's performance o failure to perform hereunde
been advived of the possibility of such dasmiges.

13, Exposed Pavments. Upon termination of this Agreement and in addition to any othér Obligations o
to Trivmph (or Triumph may retain in a non-segregated nonsinterest bearing necount) my amount eg
Exposed Paymients (the “Preforente Reserve™). Triunph may charge the Preference Reserve with the an
Payment that Triumph pays to any bankrupicy esfale of @ Payor that made the Exposed Payment on accol
under the Bankruptey Code. Trivmph shall, from time 1o time, refund 1o Client that portion of the Prefere
# ¢laint under the Bankeuptey Code can no longer be asserted due to the passage of the statute of limitd
the bankruptey estate of the Payor or otherwise,

16. Suceessor Entity. In-the eveni, during the Term of this Agreement or while Client remains lfab
Obligations under this Agreement, Client's principal{s}, officer(s) or director(s) directly or in conju
person, causes o be formed a new entity or otherwise become associated with any newly formed or exist
Goods or services similar 1o those of Client, whether corporate, partnership, linited liability company or
shill be deemed 1o have expressly assumed the Obligations Client owes Trivmph vnder this Agreenen

b

titutes a waiver of ity

Triumph may provide Client, electronically through a website or otherwise, with information on the

lection and Account
available, All of'the
Triomph's hooks and
henticity, hearsay or
-Purchased Accounts
ssued by Triumph
Client unless within
f each -month, Client
why Client belipves
Client believes to be
shall not relieve it of
whatever Trivmph's

& all manner of suits,
t of this Agresment
t, and any failure by
¢ for any lost profits or
th this Agreement, the
r, even if Trivraph has

ving, Client shall pay
tal to-the wial of all
ount of each Exposed
mt of 2 claim asserted
e Reserve for which
tions, setilement with

& to Trivmph for any
ction with any other

igwg entity that provides

otherwise, such entity
With respect to each

such entity, Triumpb shall be deemed to have been granted an irrevocable power of attorriey with author

ity fo. file anew UCCH

| Financing Statement naming such newly formed or existing entity as Debtor, and to have it filed with any and all approptiate
secretaries of state or other UCC filing offices, Triumph shall be held harmless by Client and its principals, officers or directors
and berelived of any liability as a result of Triumph®s filing of any such Financing Statement or the reguliing perfection of its

ownership or Security Interests in such enfity’s astets, Tnaddition; Triumph shall have the right to notify

Triumiph Business Capital Page 7 of 3

such endity’s Account

o

o8

s
Lt ™
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Debtors of Trivmph’s ng.}us, including without limitation, Triumpit’s
of such entity that Trivmph has rights in such entlty’s assets

17. Attorueys’ Feess Exuenses, Client agrees to reimburse Triumph, on demand, for the actual am
expensas, inchuding attorneys’ fees, which mumgh may-incur i (8) enforcing this Agreement and aiy d
connection herewith, {b) protecting, preserving or enforeing nny lien, Security Interest or other right
Triumph or arising under applicable

Purchased Accounts or its Security Interest rights and/or priority in the Collateral; {o)the defanse of any 4

{d} connection with any federal or siate insolvency proceeding commenced by or against Client, includh
any subpoena or other legal process in any way relating fo Client, including those arising out of the au
dismissal or conversion of a bankruptey proceeding, opposing conflrmation. of Client's plan there under
survive termination of this Agreement,

18, Entire Agreement. Client ackuowledges each of the following? (1) that no promise 6f any kind has b

or-any third party on bebalf of Triumph to induee Client to exucute this Agreement excepl to-the exten}
herein; (b) that this Agreement, and any other agreement executed In connection herewitly, is the produc

sght to collect wll Accounts, and ¢

Page 20 of 30

notify any creditor

unt of all costs and
cuments prepared in

rafited by Client to

law, whether or not suit is brought, or defending Triumph’s ownership rights in the

voidance Claims; or
g2, bt not Himited o,
ormatic stay, seeking
This provision shall

een rade by Trivmph
expressly contained
of joiat negotiations

such that no portion of this Agreement shall be construed against or In favor of either Party; (¢) no coursqof dealing, sourse of

performance or trade usage, and no parcle evidence of any nature; may be used to supplement, alter o

this Agreement, and unless otherwise expressly stated in any other agreement betiveen the Parties, ifac

the provisions of this Agreenent and such other agreémen, the provigions of this Agreement shall conttrol,
that there is no provision or subject mutfer in respect to this Agreenvent that either believes was nego

included herein but hay been omitted and cach agree that by executing this Agreement, the Parties
subsequent 16 the execttion'of this Agreenient 1o seek veformation in any form,

19, Amendment and Walver.

19.1, Only a writing signed by all Parties hereto may amend this Agreement except that if Triu

procedural change in respect to which it delivers services or requires any chaopes to any form 14

connection with the performance of this Agreenent, Triumph shall be entitled to electronical
proposed change o be implemented and may effectuate the implementation without further
Client is first given thirty (30) days® notice of such proposed change. No failure or delay iy
hiereunder shall impair any such right that Trivtiph may have, nor shall any waiver by Triumph
a waiver of any default or breach subsequently oeoureing, Triumph’s rights and remedies bere
not exclusive of each other or of any rights or remedies that Triumph would otherwise have,

Clu:nt acknowledges that neither Triumph’s determination that an Acoount qualifies as an Elig
issuance or determination of the credit worthiness of an Account Debtor shall not excuse or

way Client’s obligations or otherwise entitle Clisntto assert against Trivmphi any form of reco
t

other form of claim, whether based on tort, statute, common law, or otherwise, in the svent t
fails to pay. Client and Triumphacknowledge that any credil-worthiness determination made
times be solely for the purpose of and designed 1o establish the amount of Purchase Price paym

elect:to make available 1o Client and any underwriting it connection therewith shall at no timé

modify any terms of
nflict exists between
Parties acknowledgs
jated, intended {o be
bachh walve any right

uph implements any
quired by Trivniph in
notify Chientof the

!

cpnsent by Clent after

exercising any right
hereunder be deemed
1 are cunntlative and

rible Account nor any
htherwise Himit in any
pment, set=off; or any
at s Account Debtor
v Triumph shall at all
s that Triwmph may
> be necessarlly based

upon any industry standard or subject to any standard of care. Client and Triumph ackaowledge that they do not

intendd this seetion o be subject to modification or otherwise affected in any way by any form
o¥ warianty, usagé of trade, course of pecformance and/or course of dealing.

Agreement or otherwise, shall nefther constitute a defese nor serve as any basis fo excuse non-p
duty 1o hold in trustand turn over all Proceeds of Purchased Accounts to Triumph, The Client’s
contained herein shall af all times be deemed Independent covenants such that Client’s duty t
of this-section may af no-time be excused or otherwise adversely affected due to, inter alia, any
assert against Trivmph.

19.4. Client acknowledges that neither the relationship created by this Agreement nor any subisequen
may offer to Client shall entitle Client to asserr any forni of tort ¢laim, whether in the form ofne
pgainst Triumph and 'whether supported by statute, common law, or otherwise, Clientand Triv
unless the terms of this Agreement create an expresy -daty, the Parties do not infend for any
deemed included within this Agreement except that to the extent that an implied covenant of g

in respect thereto, both Triumph dnd Client agree that in vespedt thereto, such duty, for the purg

Triumph Business Capital Page 8 of 3

fan implied covenant

Any claim or ¢ause of action that Client may have or séek 1o assert against Triumpl, whether predicated on this
erformance of Client’s

duties and obligations
horior the provisions

breach that Client may

serviees that Triumph
gligence orotherwise,

mph acknowledge that

duty to be implisd or
od fuith may exist and

ose of this Agreement,
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shall be Hmited so that neither Party shall take any getion o prevent the other Party fom p
Agieaement.

20. Beverability. In the event any one or more of the provisions contained o this Agreement is held to

21. Choice of Law; Account Purchase Transaction, This Agreement and al] transactions contempl

evidenced hereby shall bs governed by, tonstrued under, and enforced in accordance with ihe internal sy

Page 21 of 30

crforming under this

be invalid, illegal or
on or invalidity, and

unenforceable in any respect, then such provision shall be ineffective only to the extent of such prohibit
the reniaining provisions contained herein shall ot in any way be affected or impaired.

ed hereunder and/or
hstantive laws of the

State of Texas without application of any eholce of law doetrine. Client confirms and acknowledges tha it does business as a

comimercial enterprise and that this Agreement is intended to be an “gecount purchase transaction,” as defi
Code §306.00101 ) and pursuant to Texas Finance Code 306,103, 1t i contlusively established that no a
this Agrecnient shall constitute interest,  Client further acknowledges that in accordance with 9-318 of
not retain any legal or equitable interest in any Purchased Account sold under this Agreement.

22, Yenups Jurisdiction: Service. Any suit, action or proceeding arising hereunder, or the interprets

ned by Texus Finance
nownt charged under
the UICC, Client will

ion, performance or

breach hereof, shall, if Triwmph so elects, be instituted fnany courtsitting in Dallag County, Texas or, i none, any court Jocated

in the State of Texas nearest the loeation of Trivmph (the “Acceptable Forums”). Client agrees that the A
convenient 10 it, and submits to the jurisdiction of the Acceptable Forums and waives any and all object
venue, Should such proceeding be initinted by Client in any forum other than the Aceeptable Forams, ()
fo oppose any motion or application made by Triumph o transfier such proceeding toan Acceptable For

23, Jury Trial Watver, THE PARTIES BERETO WAIVE ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM,
CAUSE OF ACTION ARIBING UNDER OR IN ANY WAY RELATED OR INCIDENTAL TO THIS AGREEM
EXISTING OR HEREAFTER ARIBING, AND WHETHER SOUNDING IN CONTRAUT, TORT OR OTHERWSE., E/
WAIVES ANY RIGHT TO CONSOUIBATE ARNY ACTION IN WHICH A JURY TRIAL HAS BEEN WAIVED WITH A
WHICH A JURY TRIAL CANNOT BE OR HAR NOT HEEN WAIVED.

24, Assignment. Triomph may, without notice, assign is rights and delegate it duties herebinder. Up
delegation, Client shall be deemad to have attorned 10 such dssignes and shall owe the same duties
assignee and shall accept performance hereunder by such assignee as iF such assignee were Triumph, €
Trivmph’s express written consent, delegate any of ity duties under this Agreement o any other Person,

25, Counterparts. This Agreement may be signed i any numberof counterparts, each of which shall'b
sarde effect as iF all signatures were upon the same instrument. Delivety of an exscuted counterpart
facsimile shall be effective asdelivery of a manually executed counterpart of this Agreement, and any Pt
executed counterpart shall thereafter also promptly deliver u manually executed counterpart, provided th
such manually executed counterpart shall nof affect the validity, enforceability, or binding effect of this

Triumph Business Capital Page 9 of 3
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font walves any right
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2526, Notice, All notices reguired to be given to any Party shall be deemed given upon the first to-ocg
in & receptacle under ithe control of the LLS. Postal Service, (b) transmiittal by electronic means to a re
of such Party; or (o) actual recelpt by such Party or its employee or agent (in the vase of Triumph, actual
officer of Trivmph). For the purposes hereof, notices hereunder shall be sent o the following add

addrésses ag each such Parly may in writing hereafter indicate,

Clent
Address: 8200 Cameron Rd Ste A 198
Austin, TX 78754
Officer: Lioyd Peniston fones [H
Fax Number:  (512) 494-4399
Emaik scass{@tenciconcepts.com

IN WITNESS WHEREGF, the Parties have executed this agreement on the date first written

Lriumph Business Capiial
701 Canyon Drive, Suite 100
Coppell, Texas 75019
George Thorson
(214)513-9611
gthorsong@triumphbrap.com

Cliorie TENET CONCEPTS, LLC
By
Please
g oyl
slearly
veithin hox e
Name(s): David Scott Cass
Prist or type full lagal vame
Title(s): Maeimber

Sworn and subscribed before me this_{ E day
of _[December ,2017.

- &
ﬁﬁf’“ /X y /f /
Lo Vs Ve S
i f%ﬂarﬁ?‘ubiic Signuture

{seal) ) »
| e, KALLEYBAREER. ]
RN R 4:3& N :
d ‘ﬁ}\) ) NOTARY PUBLIC STATE OF TEXAS |
S MYCOMMLER 4T

NOTARY D 1a10etates &

Triumph Business Capital
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ur of (a) deposit thereof
ceiver under the control
receipt by a responsible
résses, or 10 such other

above,

Triumph Business Capity

By:

Name:

Title:

ACCEPTANCE
: Date:

Location: Coppell, Texas

i

Chieat’s Inflials
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" — FACTORING AND SECURITY AGREEMENT
1 ALY R SCHEDULE A - PRICING AND TERMS
BUSINESS CAPITAL
This Schedule A, as referenced in that Factoring and Security Agreenrent dated December 7, 2017 by and between Advance
Bisiness Capital LLC d/bfa Triumph Business Capital (“Triuniph”) and TENET CONCEPTS, LLC (“Client”™), shall govern
in réspect tothe following Terms:
Maximum Advance $1,250,000
Term Oue (1) Month with aido renewals thereafter
Advance Rate 98% of Eligible accounts
Repurchase Period 90 days
Factoring Fee Percentage Percentage Period
$0- $300,000 1.00% 90 days
Over $500,000 0.83% 90 Days
Setup Fee $100
Trivmph Fuef Card Mo Chige (Tor Toading)
EFS Money Codes 83
Electronic Fund Transfer (ACH) $3
Wire Transfer Fee 518
Special Considerations Mo charge for Same day Fuading or Invoices
Trivmph Business Capital Page 1 of 11 : A
Factoting Agreetment.doe (111116} “ Clienit's Inftinls
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* Exhibit “B”
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Exhibit “C”
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

Inre:

TENET CONCEPTS, LLC, Case No. 18-40270-rfn11

Debtor. Chapter 11 Case

N N N N S Son”

INTERIM ORDER (1) APPROVING EXTENSION OF PRE-PETITION FACTORING
AGREEMENT ON A POST-PETITION BASIS, (ll) AUTHORIZING USE OF CASH
COLLATERAL, (lll) GRANTING REPLACEMENT LIENS, (IV) MODIFYING THE AUTOMATIC
STAY, AND (V) GRANTING RELATED RELIEF

The Court has considered the Debtor’'s motion for interim and final orders (i) approving
extension of a pre-petition factoring agreement on a post-petition basis; (ii) authorizing use of
cash collateral, (i) granting replacement liens, (iv) modifying the automatic stay, and (v)
granting related relief (the “Motion”) [Docket No.__]. Having review the \Motion, the Declaration
of David Scott Cass in Support of First-Day Pleadings, and all matters brought to the Court’s
attention at the hearing on January 29, 2018, and after due deliberation and consideration, the

Court finds that notice was appropriate under the circumstances, and that no further notice is
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necessary, and that causes exists to grant the relief requested in the Motion to the extent set
forth below. All capitalized terms not defined in this order shall have the same meaning as in
the Motion. It is therefore ORDERED that:

1. The Motion is granted on an interim basis as set forth herein.

2_. The relief granted herein is necessary to prevent immediate and irreparable
harm to the Debtor and its estate.

3. The Debtor is authorized to continue operating under the Factoring
Agreement as it did during the pre-petition period; specifically, the Debtor may sell, and Triumph
may acquire, the Receivables under the terms of the Factoring Agreement, the Reserve shall
continue to be held in the Reserve Account, and the stay is modified to permit Triumph to debit
the Reserve Account to cover the Debtor’s obligations due under the Factoring Agreement.

4, To secure the Debtor's post-petition obligations under the Factoring
Agreement, Triumph shall have a replacement lien on the Debtor's post-petition accounts,
accounts receivable and proceeds thereof pursuant to section 364(c)(2) of the Bankruptcy Code.

5. The Debtor is permitted to use the funds obtained from the sale of such
Receivables, which are the cash collateral of Triumph, to fund the ongoing expenses of the
Debtor’s bankruptcy estate in accordance with the Budget.

6. The stay imposed by Bankruptcy Rule 6004(e) is waived.

7. The Court will hold a final hearing on this Motion on , 2018 at
__ __m, at which time the Court will consider whether this Order should be continued or
modified.

8. This Court shall, and hereby does, retain jurisdiction with respect to all
matters arising from or related to the implementation of this Order.

#HH: END OF ORDER ##H#
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Submitted and Prepared by:

/s/ Laurie Dahl Rea

J. Robert Forshey

State Bar No. 07264200
Laurie Dahl Rea

State Bar No. 00796150
FORSHEY & PROSTOK, LLP
777 Main Street, Suite 1290
Fort Worth, TX 76102
Telephone: (817) 877-8855
Facsimile: (817) 877-4151
bforshey@forsheyprostok.com
Irea@forsheyprostok.com

PROPOSED ATTORNEYS FOR
DEBTOR AND DEBTOR-IN-POSSESSION
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Service List
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Service List
Tenet Concepts, LLC
#5927

Internal Revenue Service

Centralized Insolvency Operations

PO Box 7346

Philadelphia, PA 19101-7346

Lloyd P. Jones, I1I
916 Cavalary Ride Trail
Austin, TX 78732

BSX Insurance
Cole Walters

3355 W. Alabama
Houston, TX 77098

Littler Mendelson P.C.
PO Box 45547
San Francisco, CA 94145

The Hartford

Attn: Norma Richards
PO Box 660916
Dallas, TX 75266-0916

Tenet Concepts, LLC
8200 Cameron Rd., Suite A198
Austin, TX 78754

Triumph Business Capital

Attn: Chase Griffith/George Thorson
701 Canyon Dr., Suite 100

Coppell, TX 75019

Scott Cass
6041 Country South Lane
Midlothian, TX 76065

United States Trustee

Erin Schmidt, Trial Attorney

1100 Commerce Street, Room 976
Dallas, TX 75242

Brent E. Harris
115 Lost Oak
Livingston, TX 77351

Thomas C. Mauriello
1328 Calla Lily Blvd.
Leander, TX 78641

TWENTY LARGEST UNSECURED CREDITORS

IPFS Corporation

Attn: Rebecca Berlanga
PO Box 730223

Dallas, TX 75373-0223

McDonald Sanders, LL.C
Attn: Russell Davenport
777 Main St., Suite 1300
Fort Worth, TX 76102

Vanbridge LL.C
Attn: Mike Fitzsimmons
PO Box 416103
Boston, MA 02241-6103

IPFS Corporation

Attn: Robyn Provost
24722 Network Place
Chicago, IL 60673-1247

Protective Insurance Company

Attn: Jeffrey A. Hunt, VP-Programs
111 Congressional Blvd., Suite 500
Carmel, IN 46032

NOTICE OF APPEARANCE AND REQUEST FOR NOTICE PARTIES

Triumph Business Capital
c/o Jared A. Ullman
Ullman & Ullman, P.A.

7700 West Camino Real, Suite 401

Boca Raton, FL. 33433



