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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 

IN RE: 
FIRST RIVER ENERGY, LLC 

DEBTOR 

§ 
§ 
§ 
§ 
§ 

CHAPTER 11 CASE 

CASE NO. 18-50063-cag 

 
AMENDED MOTION OF U.S. ENERGY DEVELOPMENT CORPORATION, 

VICEROY PETROLEUM, L.P., ET AL. TO APPOINT CHAPTER 11 TRUSTEE 
 

TO THE HONORABLE CRAIG A. GARGOTTA, UNITED STATES BANKRUPTCY 
JUDGE: 
 

U.S. Energy Development Corporation, Viceroy Petroleum, L.P., Ageron Energy, LLC, 

Lewis Petro Properties, Inc., Crimson Energy Partners IV, LLC, PetroEdge Energy IV LLC, Teal 

Natural Resources, LLC, AWP Operating Company, RLU Oil & Gas, Inc., Killam Oil Co, Ltd., 

WCS Oil and Gas Corporation and Herschap Brothers (collectively referred to as “Producers”) 

request the Court to appoint a Chapter 11 Trustee for First River Energy, LLC ("First River" or 

"Debtor") and state: 

I. PRELIMINARY STATEMENT 

As set forth in the Motion to Dismiss for Lack of Authority to File on file in the United 

States Bankruptcy Court for the District of Delaware and attached hereto as Exhibit “A” and 

incorporated herein, the Debtor, without authority, filed a Chapter 11 bankruptcy proceeding in 

Delaware after: (a) a receiver was properly appointed pursuant the provisions of Chapter 64 of 

the Texas Civil Practice and Remedies Code and (b) notice of such receivership was sent to 

Debtor’s counsel. Despite the appointment of the receiver, the Debtor chose to disregard the 

Texas State court’s order and file a bankruptcy proceeding in Delaware (merely 30 minutes 

before the receiver filed this San Antonio proceeding). 
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The Producers contend that the Debtor’s current management is incapable of 

administering the Debtor’s bankruptcy estate in accordance with the fiduciary duties of a debtor- 

in-possession, such that the appointment of a Chapter 11 Trustee is not only warranted, but 

imperative. 

II. JURISDICTION AND VENUE 

1. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C. § 1334.  

This is a core proceeding under 28 U.S.C. § 157(b). Venue is proper in this Court pursuant to 28 

U.S.C. §§ 1408 and 1409. 

2. The statutory predicate for relief is section 1104 of the Bankruptcy Code, 11 

U.S.C. § 101 et seq. 

III. FACTUAL BACKGROUND 

A. Argument And Authorities 

3. For the reasons herein and set forth in the Motion to Dismiss attached hereto, the 

Producers assert that a Chapter 11 trustee must be appointed immediately. 

4. Section 1104 of the Bankruptcy Code provides that 

(a) At any time after the commencement of the case but before 
confirmation of a plan, on request of a party in interest or the United 
States trustee, and after notice and a hearing, the court shall order the 
appointment of a trustee— 
 

(1) for cause, including fraud, dishonesty, 
incompetence, or gross mismanagement of the affairs of the 
debtor by current management, either before or after the 
commencement of the case, or similar cause, but not 
including the number of holders of securities of the debtor 
or the amount of assets or liabilities of the debtor; or 

 
(2) if such appointment is in the interests of creditors, any 
equity security holders, and other interests of the estate, 
without regard to the number of holders of securities of the 
debtor or the amount of assets or liabilities of the debtor. 

18-50063-cag  Doc#5  Filed 01/17/18  Entered 01/17/18 13:14:39  Main Document   Pg 2 of 10



3  

 

B. There Is Sufficient “Cause” To Appoint A Chapter 11 Trustee. 

5. As set forth in the attached Motion to Dismiss, the Honorable Judge Russell 

Wilson’s correspondence in Exhibit “B” and as will be further shown in court, the Debtor’s 

management’s apparent, brazen disregard of court orders and failure to deliver funds in which 

has no interest to the rightful owners clearly demonstrates a lack of honesty and trustworthiness 

in the conduct of the Debtor’s business. Thus, there is sufficient “cause” to appoint a Chapter 11 

Trustee. 

6. Additionally, in order to have a receiver appointed under section 64.001(b) of the 

Texas Civil Practice and Remedies Code, the moving party must have a probable interest in or 

right to the property or fund, and the property or fund must be in danger of being lost, removed, 

or materially injured. Pursuant to the Bexar County District Court’s order appointing a receiver, 

the Producers met that burden. The Investors respectfully suggest that the Bexar County District 

Court’s determination that the Producers’ property was in danger of being, lost, removed or 

materially damage establishes “cause” under 1104(a)(2). Incidentally, the State’s and royalty 

interest holders’ property was/is also in danger of being lost, removed or damaged. 

7. If cause exists for the appointment of a Chapter 11 Trustee under subsection 

(a)(1), such appointment is mandatory. See In re V. Savino Oil & Heating Co., 99 B.R. 518, 525 

(Bankr. E.D.N.Y. 1989) (once the court has found that cause exists under section 1104(a)(1); 

there is no discretion; an independent trustee must be appointed). 

C. Appointing A Chapter 11 Trustee Is In The Best Interest Of The Creditors. 

8. Section 1104(a)(2) provides for discretionary appointment of a Chapter 11 

Trustee. See In re Deena Packaging Industries, Inc., 29 B.R. 705, 706 (Bankr. S.D.N.Y. 1983) 
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(appointing a trustee to protect the interests of creditors, entails equitable considerations through 

which the court may exercise its discretionary powers). 

9. It is in the best interest of the creditors and the Debtor’s estate to appoint a 

Chapter 11 Trustee. Given the history of the Debtor’s current management, it is likely that the 

estate has substantial claims against the Debtor’s current management. A Chapter 11 Trustee is 

far more likely to pursue those claims than the Debtor-in- possession. Thus, the second prong of 

section 1104(a)(2) is satisfied. 

D. Section 1104(a)(3) Also Provides Grounds For Appointing A Chapter 11 
Trustee 

10. Section 1104 (a)(3) provides: 

At any time after the commencement of the case but before confirmation 
of a plan, on request of a party in interest or the United States trustee, and 
after notice and a hearing, the court shall order the appointment of a 
trustee ….(3) if grounds exist to convert or dismiss the case under section 
1112 [11  USCS  § 1112], but the court determines that the appointment of 
a trustee or an examiner is in the best interests of creditors and the estate. 
 

11. Among the grounds for "cause" to convert or dismiss that could be used in this 

case as a basis for appointment of a Chapter 11 trustee is gross mismanagement of the 

estate [11 U.S.C. § 1112(b)(4)(B)]. The facts set forth above and in the attached exhibits 

show that the Debtor’s current management is not inclined or not capable of managing the 

Debtor’s assets for the benefit of the creditors. Furthermore, this case is effectively a 

dispute between the Debtor’s lender and the Producers (and similar producers, royalty 

owners and the State). 

E. The Producers Propose Mr. Raymond Battaglia As Chapter 11 Trustee 

12. The Investors propose that Mr. Raymond Battaglia be appointed as Chapter 11 

Trustee. Mr. Battaglia was appointed as the Receiver in the Bexar County Lawsuit as described 
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in the order attached to the Motion to Dismiss (Exhibit “A” hereto). 

13. Mr. Battaglia is well-known for his expertise in complex bankruptcy proceedings. 

His professional experience and acumen make him ideally suited to deal with the complex issues 

that are likely to arise in this case.  

14. Based on the Producers’ knowledge of Mr. Battaglia, the Producers respectfully 

suggest to the Court and the United States Trustee that Mr. Battaglia is the best candidate to 

serve as Chapter 11 Trustee in this case. 
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WHEREFORE, PREMISES CONSIDERED, the Producers pray that this Court order the 

Appointment of Chapter 11 Trustee and grant them such other relief as may be just and proper. 

Dated:  January 17th, 2018. 

LAW OFFICES OF WILLIAM B. KINGMAN, P.C. 
      3511 Broadway 
      San Antonio, Texas 78209 
      Telephone: (210) 829-1199 
      Facsimile: (210) 821-1114 
      Email: bkingman@kingmanlaw.com  
 
      By:   /s/ William B. Kingman                                              
            William B. Kingman, State Bar No. 11476200 
 
      And 
 

WALLER LANSDEN DORTCH & DAVIS, LLP 
 
By: /s/ Mark C. Taylor    

Eric J. Taube 
State Bar No. 19679350 
Mark C. Taylor 
State Bar No. 19713225 
Andrew P. Vickers 
State Bar No. 24084021 
100 Congress Avenue, Suite 1800 
Austin, Texas 78701 
(512) 685-6400 
(512) 685-6417 (FAX) 
eric.taube@wallerlaw.com 
mark.taylor@wallerlaw.com 

 
       

Counsel for U.S. Energy Development 
Corporation, Viceroy Petroleum, L.P., Ageron 
Energy, LLC, Lewis Petro Properties, Inc., 
Crimson Energy Partners IV, LLC, PetroEdge 
Energy IV LLC, Teal Natural Resources, LLC, 
AWP Operating Company, RLU Oil & Gas, Inc., 
Killam Oil Co, Ltd., WCS Oil and Gas Corporation 
and Herschap Brothers 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that a true and correct copy of the above and foregoing has been sent 
pursuant to the applicable rules (Court’s ECF System or U.S. First Class Mail, postage paid) on 
this 17th day of January, 2018 to the parties on the attached service list 
 
 
 
 
        /s/ William B. Kingman                                            
       William B. Kingman 
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A&D SERVICES 
PO BOX 70 
CARRIZO SPRINGS, TX 78834 

AGERON ENERGY LLC 
KATY RODRIGUEZ 
1250 NE LOOP 410 
STE 500 
SAN ANTONIO TX 78209

AKERMAN LLP 
DAVID W. PARHAM 
2001 ROSS AVENUE 
SUITE 3600 
DALLAS TX 75201

AKERMAN LLP 
JOHN E. MITCHELL 
2001 ROSS AVENUE 
SUITE 3600 
DALLAS TX 75201

AKERMAN LLP 
SCOTT D. LAWRENCE 
2001 ROSS AVENUE 
SUITE 3600 
DALLAS TX 75201

    AMERICAN SHORELINE, INC. 
    ATTN: JOHN HEYMANN 
  802 N. CARANCAHUA ST., STE. 1250 
  CORPUS CHRISTI, TX 78401

  AMID TRUCKING 
  2103 CITYWEST BLVD. 
  BLDG. #4, STE. 800 
  HOUSTON, TX 77042

ASHBY AND GEDDES PA 
GREGORY A TAYLOR ESQ 
500 DELAWARE AVE 8TH FL 
PO BOX 1150 
WILMINGTON DE 19899-1150

AWP OPERATING COMPANY 
ATTN: BARNEY DISHRON 
6104 BROADWAY, STE. C1 

    SAN ANTONIO, TX 78209

BALL PARK ENERGY LLC 
PHILIP RICE 
10210 N CENTRAL EXPWY 
STE 130 
DALLAS TX 75231

    C6 OPERATING LLC 
    220 TRAVIS ST., STE. 502 

  SHREVEPORT, LA 71101

CHIPMAN BROWN CICERO & COLE, LLP 
WILLIAM E. CHIPMAN, JR. 
HERCULES PLAZA 
1313 N. MARKET STREET, SUITE 5400 
WILMINGTON DE 19801

CHIPMAN BROWN CICERO & COLE, LLP 
MARK D. OLIVERE 
HERCULES PLAZA 
1313 N. MARKET STREET, SUITE 5400 
WILMINGTON DE 19801

CORNERSTONE PETROLEUM RESOURCES LLC 
JAMES DELAND 
3900 ESSEX LN 
HOUSTON TX 77027 

CRIMSON ENERGY PARTNERS IV LLC 
KYLE MURDOCK 
420 COMMERCE ST 
STE 200 
FORT WORTH TX 76102

DELAWARE DIVISION OF REVENUE 
ZILLAH A. FRAMPTON, BANKR. ADMIN. 
CARVEL STATE OFFICE BUILD. 8TH FLOOR 
820 N. FRENCH STREET 
WILMINGTON DE 19801

DELAWARE SECRETARY OF STATE 
DIVISION OF CORPORATIONS 
401 FEDERAL STREET, SUITE 4 
DOVER DE 19901

DELAWARE STATE TREASURY 
820 SILVER LAKE BLVD., SUITE 100 
DOVER DE 19904

DEWBRE PETROLEUM CORP 
JANE RUSSELL 
802 N CARANCAHUA ST 
STE 1800 
CORPUS CHRISTI TX 78401

ENERQUEST OIL AND GAS LLC 
CHARLES BURKHARDT 
12368 MARKET DR 
OKLAHOMA CITY OK 73114

FIRST RIVER ENERGY, LLC 
ATTN: PRESIDENT/CEO 
1862 W. BITTERS ROAD 
SUITE 300 
SAN ANTONIO TX 78248

FIRSTRIKE ENERGY CORP 
BOWEN WATERS 
9922 LEOPARD ST 
STE 110 
CORPUS CHRISTI TX 78410 

FOUNDATION ENERGY MANAGEMENT LLC 
SARAH MANDERY 
1801 BROADWAY 
STE 1500 
DENVER CO 80202

FRANCHISE TAX BOARD 
BANKRUPTCY SECTION, MS:A-340 
PO BOX 2952 
SACRAMENTO CA 95812-2952

   GULF COAST GAS GATHERING 
    615 N. UPPER BROADWAY ST. 

  CORPUS CHRISTI, TX 78401

   HERSCHAP BROS. 
    PO BOX 127 

  BRUNI, TX 78344

HIDEAWAY RANCH MINERALS LP 
CRAIG KIEFER 
415 CARRIAGE CREEK LN 
FRIENDSWOOD TX 77546 

HUNTON & WILLIAMS LLP 
E. PERRY HICKS
101 SOUTH TRYON STREET
SUITE 3500
CHARLOTTE NC 28280

INTERNAL REVENUE SERVICE 
CENTRALIZED INSOLVENCY OPERATION 
PO BOX 7346 
PHILADELPHIA PA 19101-7346

JLA RESOURCES CO 
RYAN EDWARDS 
3600 OLD BULLARD RD 
STE 200 
TYLER TX 75701 
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JOHN G YATES 
18997 BULVERDE RD 
SAN ANTONIO TX 78259 

  
    KILLAM OIL CO., LTD. 
    ATTN: HARVEY HARDWICK 
    PO BOX 499 

  LAREDO, TX 78042 

  
KARNES COUNTY DISTRICT COURT 
DENISE RODRIGUEZ 
210 W CALVERT 
STE 180 
KARNES CITY TX 78118 

 
LEWIS PETRO PROPERTIES, INC. 
ATTN: WESTON SHARPLES 

      10101 REUNION PLACE, STE. 1000 
     SAN ANTONIO, TX 78216 

  
MICHIGAN DEPT. OF TREASURY, TAX POL. DIV. 
ATTN: LITIGATION LIAISON 
430 WEST ALLEGAN STREET 
2ND FLOOR, AUSTIN BUILDING 
LANSING MI 48922 

  MONROE ENTERPRISES, INC. 
  DBA DEERFIELD PARKE 
  ATTN: DAN MONROE 
  1862 BITTERS, STE. 201 

  SAN ANTONIO, TX 78248 

 
NU STAR 
RICK WEBB 
2330 NORTH LOOP 1604 WEST 
SAN ANTONIO TX 78248 

  
OFFICE OF THE U.S. TRUSTEE 
DAVID L. BUCHBINDER 
844 KING STREET 
SUITE 2207 
WILMINGTON DE 19801 

  
OFFICE OF THE UNITED STATES TRUSTEE 
615 E. HOUSTON STREET, SUITE 533 
SAN ANTONIO, TX 78205 

 
PEARSALL TOWING AND TIRES 
1430 W. COMAL ST. 
PEARSALL, TX 78061 

  
PETROEDGE ENERGY IV LLC 
LARRY J RICHARD 
2925 BRIARPARK DR 
STE 150 
HOUSTON TX 77043 

  
RADCO OPERATIONS LP 
ASHLEY HARVEY 
PO BOX 1017 
SOUR LAKE TX 77659 

 
      RLU OIL & GAS, INC. 

C/O WILL CARTER 
3519 PAESANOS PKWY., STE. 104 

      SAN ANTONIO, TX 78231 

  
RYDER TRUCK RENTAL INC 
SCOTT WEEKS 
11690 NW 105TH ST 
MIAMI FL 33178 

  
SECRETARY OF STATE 
DIV OF CORPORATIONS FRANCHISE TAX 
PO BOX 898 
DOVER DE 19903 

 
SECURITIES & EXCHANGE COMMISSION 
NY REG. OFFICE A. CALAMARI REG. DIR 
BROOKFIELD PLACE 
200 VESEY STREET, SUITE 400 
NEW YORK NY 10281-1022 

  
SECURITIES & EXCHANGE COMMISSION 
SEC. OF THE TREASURY OFFICE OF GEN. COUNSEL 
100 F STREET NE 
WASHINGTON DC 20549 

  
SOCIAL SECURITY ADMINISTRATION 
OFFICE OF THE GEN. COUNSEL, REGION 3 
300 SPRING GARDEN STREET 
PHILADELPHIA PA 19123 
 

 
SULLIVAN HAZELTINE ALLINSON LLC 
WILLIAM A. HAZELTINE, ESQ. 
901 N MARKET ST STE 1300 
WILMINGTON DE 19801 

  
SOUTHERN TIRE MART 
800 HWY 98 
 COLUMBIA, MS 39429 

  
TEAL NATURAL RESOURCES, LLC 
ATTN: ERIK HOLT 
8235 DOUGLAS AVE., STE. 1100 

      DALLAS, TX 75225 
 

 
TEXAS COMPTROLLER OF PUBLIC ACCOUNTS 
 REVENUE ACCOUNTING DIV- BK SECTION 
 P.O. BOX 13528 CAPITOL STATION 
 AUSTIN TX 78711-3528 

  
TEXAS RAILROAD COMMISSION 
 ENFORCEMENT DIVISION 
 OFFICE OF GENERAL COUNSEL 
 P.O. BOX 12967 
 AUSTIN TX 78711-0000 

  
TEXAS WORKFORCE COMMISSION 
TWC BUILING - REGULATORY INTEGRITY DIV 
101 E. 15TH STREET 
AUSTIN TX 78778-0001 

 

 
  TEXAS WRECKER SERVICE 
   3449 MORGAN AVE. 
   CORPUS CHRISTI, TX 78405 

   
 TEXPATA PIPELINE COMPANY 
    ATTN: HARVEY HARDWICK 
    PO BOX 499 
    LAREDO, TX 78042 

  
TEXRON OPERATING LLC 
JENIFER GEORGE 
29481 BULVERDE LN 
BULVERDE TX 78163 

 
DEUTSCHE BANK 
C/O TOBY GERBER 
2200 ROSS AVE., STE. 3600 

      DALLAS, TX 75201 
 

  
TRADEWATER O AND G DISTRIBUTIONS LLC 
BARBARA BARKSDALE 
3519 PASESANOS PKWY 
STE 104 
SAN ANTONIO TX 78231 

  
US ATTORNEY'S OFFICE 
DISTRICT OF DELAWARE 
1007 N. ORANGE STREET 
WILMINGTON DE 19801 
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U.S. ENERGY DEVELOPMENT CORPORATION 
ATTN: DOUGLAS WALCH 
2350 NORTH FOREST RD., STE. 31B 
GETZVILLE, NY 14068 

  
US EPA REG. 3, OFFICE OF REG. COUNSEL 
BETTINA DUNN, PARALEGAL SPECIALIST 
1650 ARCH STREET 
PHILADELPHIA PA 19103 

  
VICEROY PETROLEUM LP 
MATT FERGUSON 
PO BOX 2336 
MISSOURI CITY TX 77459 

 
VOLVO FINANCE LEASING 
DEBRA KENDRICK 
7025 ALBERT PICK RD 
STE 105 
GREENBORO NC 27402 

  
ERIC TERRY 
3511 BROADWAY 
SAN ANTONIO, TX 78209 
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