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This disclosure statement (the “Disclosure Statement”) is distributed for purposes 

of soliciting acceptances of the Debtors Plan of Liquidation, dated November 1, 2017 

(the “Plan”).  The information in this Disclosure Statement may not be relied upon for 

any purpose other than to determine how to vote on the Plan.  No solicitation of votes to 

accept the Plan may be made except pursuant to section 1125 of title 11 of the United 

States Code (the “Bankruptcy Code”). 

All creditors are advised and encouraged to read this entire Disclosure Statement 

and the Plan before voting to accept or reject the Plan.  A copy of the Plan is attached 

as Exhibit “A.”  Plan summaries and statements made in this Disclosure Statement are 

qualified in their entirety by reference to the Plan and this Disclosure Statement.  The 

statements contained in this Disclosure Statement are made only as of the date hereof.  

There is no assurance that the statements contained in this Disclosure Statement will 

be correct at any later date.  In the event of any conflict between this Disclosure 

Statement and the terms of the Plan, the terms of the Plan will govern. 

This Disclosure Statement has been prepared in accordance with section 1125 of 

the Bankruptcy Code and rule 3016(b) of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”) and not necessarily in accordance with Federal or State 

securities laws or other non-bankruptcy law. 

As to contested matters, adversary proceedings and other actions, threatened 

actions or disputes, this Disclosure Statement will not constitute or be construed as an 

admission of any fact or liability, or as a stipulation or waiver, but rather as a statement 

made in settlement negotiations.  This Disclosure Statement will not be admissible in 
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any bankruptcy or non-bankruptcy proceeding involving the Debtor or any other party 

(other than in connection with approval of this Disclosure Statement or confirmation of 

the Plan), nor will it be construed to be conclusive advice on the tax or other legal 

effects of the Plan as to holders of Claims against, or Interests in, the Debtor. 

ARTICLE I. INTRODUCTION 

A. Purpose, Limitations and Structure of this Disclosure Statement 

This Disclosure Statement is intended to provide such information as may be 

material, important and necessary for a reasonable investor typical of the holders of 

Impaired Claims to make an informed decision whether to vote in favor of or against the 

Plan.  Only the holders of Allowed Claims or Interests of a Class that is Impaired under 

the Plan and not deemed to have rejected the Plan are entitled to vote on the Plan.   

This Disclosure Statement sets forth certain information concerning the Debtor’s 

prepetition operations and financial history, the reason for filing the Chapter 11 petition, 

significant events that occurred during the Chapter 11 Cases, and the Debtor’s Assets 

and Liabilities.   

This Disclosure Statement also summarizes the terms and provisions of the Plan, 

including certain alternatives to the Plan, certain effects of confirmation of the Plan, and 

the manner in which distributions will be made under the Plan.  In addition, this 

Disclosure Statement discusses the confirmation process and procedures that holders 

of Claims who were entitled to vote on the Plan must follow for their votes to be 

counted. 

This Disclosure Statement contains a summary of certain provisions of the Plan 
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and certain other documents and financial information. While it is believed that the 

summaries are fair and accurate and provide adequate information with respect to the 

documents summarized, each such summary is qualified to the extent that it does not 

set forth the entire text of such documents, which are controlling, in the event of any 

inconsistency. While reasonable efforts have been made to be accurate, there can be 

no representation or assurance that the information contained herein is complete and 

without error.   The Disclosure Statement, however, is not the Plan.  In the event of any 

inconsistency between the Disclosure Statement and the Plan, the Plan will control.  

Each holder of a Claim is urged to review the Plan and the exhibits to this Disclosure 

Statement in their entirety before casting a ballot. 

For a description of the Plan and certain risks and other factors pertaining to the 

Plan as it relates to holders of Claims and Interests, see “Summary of the Plan” and 

“Risk Factors” below. 

The Bankruptcy Court has not passed on the merits of the Plan and has not 

conducted a detailed investigation into the contents of this Disclosure Statement.  The 

Bankruptcy Court’s approval of this Disclosure Statement does not constitute either a 

guarantee of the accuracy or completeness of the information contained herein or an 

endorsement of the Plan by the Bankruptcy Court. 

Neither the Plan nor the Disclosure Statement have been approved or 

disapproved by the Securities and Exchange Commission, nor has the Securities and 

Exchange Commission passed upon the fairness or merits of the information contained 

herein.  Any representation to the contrary is unlawful. 
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No representations concerning the Debtor, its business operations, the value of 

its property, or the value of benefits offered to creditors or other parties in interest in 

connection with the Plan are authorized other than as set forth in this Disclosure 

Statement.  You should not rely on any representations or inducements made to secure 

your acceptance or rejection of the Plan which are contrary to the information contained 

in this Disclosure Statement. 

You are not to construe the contents of this Disclosure Statement as legal, tax or 

accounting advice but should consult your counsel, accountant and business advisors 

as to legal, tax and accounting matters concerning the Plan. 

The Debtor prepared the information contained in this Disclosure Statement in 

good faith, based upon the information available to it.  No audit of the financial 

information contained in this Disclosure Statement has been conducted. Moreover, 

certain of the statements contained in this Disclosure Statement, by their nature, are 

forward-looking and contain estimates, assumptions and projections, and there can be 

no assurance that these forward- looking statements will turn out to be true. 

On ________, 2017, after notice and a hearing, the Bankruptcy Court issued an 

order (the “Disclosure Statement Order”) approving this Disclosure Statement as 

containing adequate information of a kind and in sufficient detail to enable a 

hypothetical, reasonable investor typical of the Debtor’s Creditors to make an informed 

judgment whether to accept or reject the Plan. Approval of this Disclosure Statement 

does not constitute a determination by the Bankruptcy Court as to the fairness or merits 

of the Plan. 
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B. Voting on the Plan 

Pursuant to the Bankruptcy Code, only Classes of Allowed Claims that are 

Impaired under the Plan are entitled to vote to accept or reject the Plan.  Equity 

Interests shall neither receive or retain any property under the Plan, are deemed to 

have rejected the Plan and therefore are not entitled to vote.  Classes of Claims that are 

not Impaired are not entitled to vote and are deemed to have accepted the Plan.  

Similarly, Classes of Claims that are not Allowed are not entitled to vote to accept or 

reject the Plan. Voting on the Plan shall be pursuant to the provisions of the Bankruptcy 

Code and the Bankruptcy Rules, and a Class shall have accepted the Plan if the Plan is 

accepted by at least two-thirds in dollar amount and more than one-half in number of 

the Allowed Claims of such Class actually voting.  Further, pursuant to In re Ruti-

Sweetwater, Inc., 836 F.2d 1263 (10th Cir. 1988), an Impaired Class of holders of 

Claims or Equity Interests shall be deemed to have accepted the Plan if no votes are 

cast against the Plan by any holder of a Claim or Equity Interest in the particular Class 

in question. 

Only holders of Allowed Claims shall be entitled to vote on the Plan.  A Claim to 

which an objection has been filed is a Disputed Claim, not an Allowed Claim, unless and 

until the Bankruptcy Court rules on the objection and has Allowed the Claim. Therefore, 

although holders of Claims subject to a pending objection will receive ballots, their votes 

will not be counted unless the Bankruptcy Court, prior to the Confirmation Hearing, rules 

on the objection and allows the Claim or, on proper request under Bankruptcy Rule 

3018(a), temporarily allows the Claim in an amount which the Bankruptcy Court deems 
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proper for the purpose of voting on the Plan prior to the time for ballots to be returned. A 

Creditor’s vote may be disregarded if the Bankruptcy Court determines that the 

Creditor’s acceptance or rejection was not solicited or procured in good faith and in 

accordance with the provisions of the Bankruptcy Code and Bankruptcy Rules. 

1. Voting Classes and Presumed Acceptance. 

Holders of Allowed Claims in Classes 1 and 2 are not Impaired and, 

consequently, are not entitled to vote on the Plan.  Holders of Claims in these Classes, 

therefore, are conclusively presumed to accept the Plan pursuant to § 1126(f) of the 

Bankruptcy Code.  Equity Interests of Class 6 do not receive anything under the Plan, 

are deemed to reject the Plan and do not vote.  All other Classes of Claims are entitled 

to vote.   

2. One Vote Per Holder. 

If a holder of a Claim holds more than one Claim in any one Class, all Claims of 

such holder in such Class shall be aggregated and deemed to be one Claim for 

purposes of determining the number of Claims voting for or against the Plan. 

3. Procedures and Deadlines for Completing Ballots and Voting. 

A ballot for accepting or rejecting the Plan is enclosed for use by those holders of 

Claims entitled to vote on the Plan.  Holders of Claims entitled to vote should carefully 

read this Disclosure Statement, the Plan and the instructions contained on the ballot 

and complete, date, sign and mail the ballot to the address indicated on the ballot so 

that it is received no later than _____________,____ 2017.  Your acceptance or 

rejection of the Plan must be indicated by voting in favor of or against the Plan on the 
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enclosed ballot.  You must complete and sign your original ballot (copies will not be 

accepted) and return it in the envelope provided.  In order for your vote to be counted, 

your properly completed ballot must be actually received at the address indicated on the 

ballot no later than ______________, ____2017 at 4:30 p.m., prevailing Mountain Time. 

If you have questions about (i) the procedure for voting, (ii) the packet of 

materials you received, or (iii) the amount of your Claim, or if you wish to obtain, at your 

own expense (unless otherwise specifically required by Bankruptcy Rule 3017(d)), an 

additional copy or copies of the Plan, this Disclosure Statement or any appendices or 

exhibits to such documents, please contact George Hofmann, at Cohne Kinghorn, P.C., 

at (801) 363-4300 or by mail, email or facsimile at the address listed on the cover sheet 

of this Disclosure Statement. 

4. Procedures for Vote Tabulation. 

In determining whether the Plan has been accepted or rejected, any ballot timely 

received that contains sufficient information to permit the identification of the claimant, is 

signed by the claimant or an authorized agent, and is cast as an acceptance or rejection 

of the Plan will be counted. 

The following ballots will not be counted in determining whether the Plan has 

been accepted or rejected: (a) any ballot received after the voting deadline as set by the 

Bankruptcy Court; (b) any ballot that is not signed or that contains insufficient 

information for the identification of the claimant; (c) any ballot timely received that 

indicates neither an acceptance nor a rejection of the Plan; (d) any ballot timely 

received that both indicates an acceptance and a rejection of the Plan; (e) any ballot 

Case 17-27825    Doc 68    Filed 12/20/17    Entered 12/20/17 15:32:23    Desc Main
 Document      Page 10 of 93



 

{00353643.DOC / 6} 8 

cast by (i) a Creditor who is not listed as a Creditor on the Debtor’s Schedules or whose 

Claim is listed as disputed, contingent or unliquidated, and who has not timely filed a 

proof of claim or interest with respect to the Claim or Interest being voted; or (ii) a 

Creditor who has timely filed a proof of claim or interest that is the subject of an 

objection or a pending adversary proceeding disputing such Claim and who has not 

obtained the temporary allowance of its Claim for voting purposes; and (f) any ballot 

cast by an Entity who does not hold a Claim in the Class in which it voted. 

Whenever two or more ballots are cast by the holder of the same Claim prior to 

the voting deadline, the last ballot received prior to the voting deadline will be deemed 

to reflect the voter’s intent and thus supersede prior ballots. 

5. Record Date 

The entry date of the order approving this Disclosure Statement shall be the 

record date for all Claims for voting purposes (the “Record Date”).   Persons that did not 

hold an Allowed Claim as of the Record Date will not be permitted to vote to accept or 

reject the Plan. 

6. Confirmation Hearing  - Rules Governing Objections to 

Confirmation 

Pursuant to Section 1128 of the Bankruptcy Code and Bankruptcy Rule 3017(c), 

the Confirmation Hearing is scheduled to commence on January 29, 2018 at 2:30 p.m. 

(prevailing Mountain Time), before the Honorable Joel T. Marker, in Courtroom 341 of 

the United States Bankruptcy Court for the District of Utah, on the Third Floor of the 

United States Courthouse, 350 South Main Street, Salt Lake City, Utah 84101. The 
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Confirmation Hearing may be continued from time to time by the Debtor or the 

Bankruptcy Court without further notice other than by announcement of the continued 

date at the Confirmation Hearing or at any subsequent continued Confirmation Hearing. 

Objections to confirmation of the Plan are governed by Rule 9014 of the 

Bankruptcy Rules.  Such objections, if any, must be in writing, must provide the name, 

current address and telephone number of the objecting party and counsel, must set 

forth with specificity all factual and legal bases for the objection, must specify the 

amount of such party's Claims, and must be filed and served so as to be actually 

received by the Bankruptcy Court and each of the following not later than 

_________________, 2018: 

To Counsel for the Debtor: 

 
George Hofmann 
Jeffrey Trousdale 
Cohne Kinghorn, P.C. 
111 East Broadway, 11th Floor 
Salt Lake City, UT 84111 
 
 
To the Office of the United States Trustee: 
 
John Morgan, Esq. 
405 South Main St. 
Suite 300 
Salt Lake City, Utah 84111 

 
Pursuant to Bankruptcy Rule 3020(b)(2), the Bankruptcy Court may confirm the 

Plan without receiving evidence if no objection to confirmation is timely filed. 
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ARTICLE II.  GENERAL INFORMATION ABOUT THE DEBTOR 

A. Background of the Debtor 

 The Debtor was the tenant/operator of a 120 licensed bed skilled nursing facility 

in Chandler Arizona known as the Chandler Health Care Center (the “Nursing Home”).  

The Nursing Home was the Debtor’s sole business operation.  The Nursing Home was 

comprised of a 60-bed Medicare rehabilitation unit and a 60-bed long term care unit.  

The Debtor operated the Nursing Home under a long-term triple-net lease with 2121 

West Elgin Street, LLC, an Arizona limited liability company.  The Nursing Home 

experienced significant annual losses and in early 2015 the Debtor approached the 

Ensign Group, a publicly-held health care company, about its take-over of the Debtor’s 

lease operations.  On May 1, 2015, the Debtor entered into an “operations transfer 

agreement” with Ocotillo Health Care, Inc. (“Ocotillo”), which is an entity the Debtor 

understands to be affiliated with the Ensign Group. Ocotillo entered into a new lease 

with the landlord, the lease between the Debtor and its former landlord terminated, and 

the Debtor received a negotiated sum for certain of its personal property (FF&E) in the 

premises.  The Ensign Group currently operates the Nursing Home, and did not assume 

the Debtor’s liabilities through the transfer.   

 Since the transfer, the Debtor has been in the process of collecting assets, such 

as accounts receivable, and resolving claims, including the Tort Claims described 

herein. Outside of efforts to collect outstanding accounts receivable, the Debtor had no 

ongoing business operations after it completed the transfer of the Nursing Home. 

Pursuant to a “backend services agreement” with Avalon Health Care Management of 
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Arizona, LLC (“Avalon Management LLC”)—which also provided pre-transfer collection 

services for the Debtor—the Debtor underwent industry-standard efforts to collect 

outstanding accounts receivable owed to the Debtor.  While the Debtor was able to 

collect on a portion of outstanding accounts receivable in the time immediately after the 

transfer, its efforts to collect accounts receivable became less successful with the 

passage of time, due in part to factors that are unique to the nursing home context—

namely, delay and difficulty in working with governmental health care programs, such as 

Medicare and Medicaid, difficulty in obtaining reimbursements from private insurance, 

and difficulty tracking down patients who often move from nursing home to nursing 

home or become otherwise impossible to locate or collect from.  Despite its best efforts, 

the Debtor was unable to collect on any accounts receivable in the year preceding the 

filing of its bankruptcy petition and has written off approximately $120,712 in accounts 

receivable since October 2015.  As stated in the Debtor’s Statements of Financial 

Affairs and Schedules of Assets and Liabilities (collectively, the “Schedules”), the 

Debtor values its outstanding accounts receivable at $0 as of the Petition Date. 

B. Ownership Structure 

The Debtor is owned by Avalon of Arizona, LLC, which in turn is owned by 

Avalon Care, LLC, which is owned by Avalon Holding, Inc. (“Avalon Holding”), which is 

owned by Avalon Health Care, Inc.  During the time-period in which the Debtor operated 

the Nursing Home, managerial services were provided by Avalon Management Inc. and 

Avalon Management LLC, both of which are affiliates of the Debtor. As provided in the 

Schedules, Avalon Holding made payments totaling approximately $1,657,190.29 for 
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third-party services and/or goods provided to the Debtor, for which Avalon Holding has 

a claim. Similarly, Avalon Management Inc. and Avalon Management LLC have a 

prepetition, solidary claim against the Debtor in the amount of $2,625,811.76 for 

management services provided to the Debtor. 

The Debtor is managed by its sole manager and sole member, Avalon of 

Arizona, L.L.C.  Pursuant to the resolution of Avalon of Arizona, L.L.C., which, among 

other things, authorized the Debtor’s bankruptcy filing (see Docket No. 2), Charles R. 

Kirton, Anne Stuart, Hyrum Kirton, David Giles, Scott Carpenter, Allison Griffiths, and 

William di Sera were each authorized to act on behalf of the Debtor.  Under the Plan, 

these individuals will continue to act on behalf of the Reorganized Debtor after the 

Effective Date.  None of these individuals shall receive compensation from the Debtor 

for their services. 

C. Tort Claims. 

As of the Petition Date, the Debtor faced two known tort claims arising out of care 

provided to past residents.  Both tort claims are subject to pending litigation in Arizona. 

In Rostain v. Avalon Care Center-Chandler, L.L.C., Arizona Superior Court, 

Maricopa County, Civil No. CV 2015-002229 (the “Rostain Litigation”), the plaintiff 

asserts claims based on Arizona’s Adult Protective Services Act and for wrongful death.  

Rostain alleges that her mother, a resident at the Nursing Home, died as the result of 

wrongful conduct by staff at the Nursing Home.  This claim is based on the events of 

February 11, 2014.  On that date, Rostain’s mother became non-responsive and was 

transported to a hospital, where she later died.  Rostain asserts that the resident’s 
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personal physician ordered transport earlier in that day, but that the order was ignored 

by the Nursing Home.  The Debtor asserts that no such physician order was given, that 

appropriate care was provided to the resident and that her death was a result of her 

significant underlying medical conditions – not improper care.   

In this action, Rostain asserts that Avalon Health Care Centers, LLC, Avalon 

Management LLC, Avalon Health Care Management Inc., and Avalon Health Care, Inc. 

are liable with the Debtor under an alter ego or joint enterprise theory.  Although the 

Rostain plaintiff has not fleshed out this claim with much particularity, the Debtor 

understands that this claim is based on allegations that monies were siphoned from the 

Debtor, the other entities hired and controlled the staff at the Nursing Home; and the 

other entities exercised the degree of control over finances, budget, policies and 

procedures such that such entities were, and are, the alter ego of the Debtor.  The other 

entities each deny these claims.  Such claims, however, are property of the bankruptcy 

estate and will be resolved by a third party, independent chief restructuring officer 

appointed for that purpose.   

 In Disarno v. Avalon Care Center-Chandler, LLC, Arizona Superior Court, 

Maricopa County, Civil No. CV2015-008817 (the “Disarno Litigation”), the plaintiff also 

asserts claims based on Arizona’s Adult Protective Services Act and for negligence.  

This case involves allegations surrounding the care given to a terminally ill resident.  

Although the resident succumbed to her illness, her heirs have alleged that she suffered 

injuries before her death while under the care of the Nursing Home.  The Debtor 

disputes the allegations.    
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 The Disarno plaintiffs also assert alter ego claims similar to those asserted by the 

Rostain plaintiff.  Those claims are property of the bankruptcy estate and will be 

resolved utilizing the alter ego resolution procedure.     

Although the Debtor is unaware of any particular claim, the statute of limitation 

has not expired on other tort claims that may exist.  Consequently, there may be 

additional tort claims filed in this case. The possible existence of additional outstanding 

tort claims is a significant reason why the Debtor chose to file its petition, in that the 

Bankruptcy Court provides a single, specialized forum to assess, liquidate, and pay 

claims against the Debtor. 

D. Pre-Petition Secured Debt. 

MidCap Financial Services, LLC (“MidCap”) provided a line of credit used by the 

Debtor as well as certain other companies within the Avalon corporate structure.  As of 

the Petition Date, the amount owing on such line was $3,487,382.00, which amount was 

owed jointly and severally by the Debtor and certain other related entities.  The Debtor 

believes that MidCap holds a lien on all of the assets of the Debtor to secure payment of 

this obligation.  However, the Reorganized Debtor intends to investigate the extent, 

validity, and priority of MidCap’s alleged lien, and to the extent that no such lien exists, 

or that such lien is subject to avoidance, the Reorganized Debtor may take steps as 

appropriate to avoid or otherwise resolve the alleged lien. 

E. Events Leading to Commencement of Chapter 11 Case 

Since terminating its Nursing Home operations, the Debtor has been engaged in 

collecting assets and resolving obligations.  As stated above, the Debtor took 

Case 17-27825    Doc 68    Filed 12/20/17    Entered 12/20/17 15:32:23    Desc Main
 Document      Page 17 of 93



 

{00353643.DOC / 6} 15 

reasonable steps to collect on accounts receivable, but has been unable to collect on 

accounts receivable in the year preceding the Petition Date. The Debtor considers any 

outstanding accounts receivable that remain to be worthless.  The Debtor has been able 

to pay most of its general unsecured obligations, but is facing substantial tort claims.  

Although the Debtor has some insurance coverage available for such claims, the 

amount asserted by the two known tort claimants is greater than the available insurance 

coverage, and there could be additional tort claimants of whom the Debtor is presently 

unaware.  

Under the Debtor’s insurance policy, for each claim year, insurance is not 

available until (1) payment by the Debtor of a per claim self-insured retention amount of 

$250,000; and (2) the aggregate payment by any of the insured Avalon entities, 

including the Debtor, of either $750,000 to $1,000,000 per claim year, the amount of 

which depends on the particular year.  Through its proposed plan, the Debtor intends on 

both obtaining access to such insurance funds without first having to pay the foregoing 

payments and maximizing such insurance funds for all tort claimants, notwithstanding 

the date such particular tort claim is liquidated.     

The Debtor filed its bankruptcy petition for several reasons, including: (i) to 

resolve the known Tort Claims in a uniform and orderly fashion; (ii) to provide a forum 

for notice to and resolution of any outstanding, unknown tort claims and to resolve those 

potential tort claims in a uniform and orderly fashion; (iii) to investigate and resolve the 

Alter Ego Claims for the benefit of all of its creditors; (iv) to provide a mechanism for pro 
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rata payments to creditors from the Debtor’s finite pool of assets, including insurance; 

and (v) to wind-up the Debtor’s financial affairs in an organized fashion.  

ARTICLE I I I .  THE DEBTOR’S CHAPTER 11 CASE  

A. Events During the Case 

On the Petition Date, the Debtor filed its bankruptcy petition under 

chapter 11 of the Bankruptcy Code.  At  that  t ime, the Debtor sought authority to 

retain Cohne Kinghorn, P.C. as the Debtor’s general bankruptcy counsel.  On 

September 29, 2017, the Court entered an order approving the retention of Cohne 

Kinghorn, P.C.   

 On September 26, 2017, the Debtor t ime ly  filed its Schedules. 

 On November 16, 2017, the Debtor filed its Motion for Entry of an Order 

Authorizing the Debtor to Enter Into an Agreement to Employ Piercy Bowler Taylor 

& Kern, L.L.C. as an Independent Contractor to Provide Bankruptcy Management 

Services, and to Approve the Appointment of Mark D. Hashimoto as Chief 

Restructuring Officer (the “Application to Employ CRO”), wherein the Debtor sought 

court approval to employ Mark Hashimoto (“Hashimoto”) as the Debtor’s Chief 

Restructuring Officer. On December 6, 2017, the Court entered an Order approving 

the Application to Employ CRO (the “Order Approving Application to Employ 

CRO”). Under the Order Approving Application to Employ CRO, Hashimoto was 

engaged as the Debtor’s Chief Restructuring Officer. Among other things, 

Hashimoto has final decision-making authority regarding the Debtor’s potential 

claims and causes of action for alter-ego, substantive consolidation, or similar 
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claims or theories against any of the Debtor’s affiliates or parent entities, as well as 

the full and exclusive authority to investigate and act on the aforementioned claims 

and causes of action.  

Pursuant to Local Bankruptcy Rule 3003-1(a), “[i]n a chapter 11 case, a proof 

of claim or interest is timely filed if it is filed not later that 90 days after the first date 

set for the meeting for creditors under § 341 of the Code, or, if filed by a 

governmental unit, not later than 180 days after the date of the order for relief.”  LBR 

3003-1(a).  J a n u a r y  9 ,  2 0 1 8 (the “Bar Date”) is the date and time by which proofs 

of claim by all claimants (other than governmental units) were required to be filed.  

The deadline for a governmental unit to file a proof of claim is March 6, 2018. 

ARTICLE IV. THE PLAN 

A. Purpose of Plan. 

Chapter 11 is the principal business reorganization chapter of the Bankruptcy 

Code. Under chapter 11 of the Bankruptcy Code, a debtor is authorized to 

reorganize its business for the benefit of itself, its creditors and its equity interest 

holders.  In addition to permitting the rehabilitation of a debtor, another goal of 

chapter 11 is to promote equality of treatment for similarly situated creditors with 

respect to the distribution of a debtor’s assets. 

The commencement of a chapter 11 case creates an estate that is comprised 

of all the legal and equitable interests of the debtor as of the Petition Date.  The 

Bankruptcy Code provides that the debtor may continue to operate its business 

and remain in possession of its property as a “debtor in possession.” 
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The consummation of a chapter 11 plan is the principal objective of a 

chapter 11 reorganization case.  A chapter 11 plan sets forth the means for satisfying 

claims against and interests in a debtor.  Confirmation of a chapter 11 plan by the 

Bankruptcy C ourt binds the debtor, any issuer of securities under the plan, any 

person acquiring property under the plan and any creditor or equity interest holder of 

a debtor whether or not such creditor or equity interest holder (i) is impaired under or 

has accepted the plan or (ii) receives or retains any property under the plan.  Subject 

to certain limited exceptions, the order approving confirmation of a plan discharges a 

debtor from any debt that arose prior to the date of confirmation of the plan and 

substitutes therefor the obligations specified under the confirmed plan. Because the 

Plan proposed herein is a plan of liquidation, the Debtor will not receive a discharge 

in this case. 

The Debtor believes that implementation of the Plan will provide holders of 

Allowed Claims and Interests a greater distribution than they would receive if this 

case was converted to a Chapter 7 case.  The summary of the Plan set forth below 

is qualified in its entirety by reference to the provisions of the Plan.   

B. Classification and Treatment of Claims and Interests 

Section 1123 of the Bankruptcy Code provides that a plan of reorganization 

must provide certain treatment for Administrative Expense and Priority Tax Claims 

and otherwise classify claims and interests and provide for their treatment.  As a 

result, the Plan (a) describes the treatment to be afforded to Administrative Expense 

Claims (which includes claims of compensation by professionals) and Priority Tax 
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Claims and United States Trustee Quarterly Fees and Other Statutory Fees and (b) 

classifies Claims and Interests in separate Classes and provides different treatment 

for different Classes of Claims and Interests.  As described more fully below, the 

Plan provides, separately for each Class, that holders of certain Claims will receive 

various amounts and types of consideration, thereby giving effect to the different 

rights of holders of Claims and Interests in each Class. 

C. Plan Overview. 

The following is only a general overview of the Plan, and is qualified in its entirety 

by, and should be read in conjunction with, the more detailed discussions, information 

and financial statements appearing elsewhere in this Disclosure Statement and the 

Plan.  Certain provisions of the Plan, and thus the descriptions and summaries in this 

Disclosure Statement, may be the subject of further negotiations that are subject to 

change.  The Debtor is reserving the right to amend or modify the Plan consistent with 

§ 1127 of the Bankruptcy Code and Bankruptcy Rule 3019. 

D. Summary of Treatment of Claims and Interests. 

The following is a brief summary of the treatment of Claims and Interests under 

the Plan.  A Claim or Interest is placed in a particular Class for purposes of voting on 

the Plan and receiving distributions pursuant to the Plan only to the extent that such 

Claim or Interest is an Allowed Claim or Allowed Interest in that Class and such Claim 

or Interest has not been paid, released or otherwise settled.  In accordance with the 

Bankruptcy Code, Allowed Administrative Claims and Allowed Priority Tax Claims have 

not been classified. 
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1. Unclassified Claims.   

In accordance with § 1123(a)(1) of the Bankruptcy Code, Administrative Claims 

and Priority Tax Claims, have not been classified, and the respective treatment of such 

unclassified Claims is set forth in Article II of the Plan.  Unclassified Claims are to be 

treated as follows: 

a. Administrative Expense Claims.   Except to the extent that a holder 

of an Allowed Administrative Expense Claim agrees to a less favorable treatment, each 

Allowed Administrative Expense Claim shall be paid by the Reorganized Debtor in full, 

in Cash, in an amount equal to the unpaid portion of such Allowed Administrative 

Expense Claim on or as soon as reasonably practicable following the later to occur of 

(a) the Effective Date or (b) the date on which such Administrative Expense Claim 

becomes an Allowed Claim; provided, however, that Allowed Administrative Expense 

Claims against the Debtor representing liabilities incurred in the ordinary course of 

business by the Debtor, as Debtor in Possession, or liabilities arising under loans or 

advances to or other obligations incurred by the Debtor, as Debtor in Possession, 

pursuant to Bankruptcy Court approval, shall be paid by the Reorganized Debtor in the 

ordinary course of business, consistent with past practice and in accordance with the 

terms and subject to the conditions of any agreements governing, instruments 

evidencing, or other documents relating to such transactions. 

b. United States Trustee Quarterly Fees and Other Statutory Fees.   

All fees due and payable under Section 1930 of Title 28 shall be paid within ten 

Business Days after the Effective Date. In addition, the Reorganized Debtor shall pay 
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the U.S. Trustee quarterly fees due and payable on all disbursements, including Plan 

payments and disbursements, in and outside of the ordinary course of business until 

entry of a final decree, dismissal of the Case or conversion of the Case to a case under 

Chapter 7, as such obligations become due. 

2. Classified Claims Against and Interests in the Debtor. 

Class Description Proposed Treatment Under the Plan For Holders Of Allowed 
Claims Or Interests In Each Class 

Class 1 – Employee 
Claims – Unimpaired 
– Not Voting 

The Debtor believes that all Claims of this Class have been paid 
in full. To the extent of any unpaid Claims, each holder of an 
Allowed Employee Claim shall receive, on account of their Claims 
against the Debtor, cash in an amount equal to the Allowed Claim 
amount on the later of the Effective Date or the date such 
Employee Claim becomes an Allowed Claim, or as soon after as 
is practicable. 

Class 2 – Non-Tax 
Priority Claims – 
Unimpaired – Not 
Voting 

The Debtor believes that all Claims of this Class have been paid 
in full. To the extent there are any unpaid Non-Tax Priority 
Claims, each holder of an Allowed Non-Tax Priority Claim shall 
receive, on account of their claims against the Debtor, cash in an 
amount equal to such Allowed Non-Tax Priority Claim on the later 
of the Effective Date or the date such Non-Tax Priority Claim 
becomes an Allowed Non-Tax Priority Claim, or as soon 
thereafter as is practicable. 

Class 3 – Secured 
Claim of MidCap 
Financial Services, 
LLC– Impaired – 
Voting  

MidCap, the holder of the Allowed Secured Claim of this Class, 

shall receive the following treatment: 

Retention of Liens.   Subject to the provisions outlined below, 

MidCap shall retain all prepetition Liens securing the Allowed 

Secured Claim of this Class having the same rights and priorities 

accorded to such Liens as of the Petition Date.  The collateral 

securing this Claim is the Alter Ego Claims.  To the extent that 

the Reorganized Debtor concludes that MidCap’s prepetition liens 

were unperfected or are otherwise avoidable, the Reorganized 

Debtor may seek to avoid those liens and reclassify MidCap’s 

claim as a Class 5 Unsecured Claim, subject to notice to MidCap 

and a hearing and other applicable requirements of Bankruptcy 

Code § 502 and the Bankruptcy Rules.   
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Payment.  Unless MidCap’s claim is later reclassified as a Class 
5 Unsecured Claim, MidCap will be paid the proceeds of the Alter 
Ego Claims, up to the amount of the Class 3 Claim, 60 days after 
such funds are received by the Reorganized Debtor.  Should the 
proceeds of the Alter Ego Claim be insufficient to fully satisfy the 
Class 3 Claim, the unpaid portion of the Allowed Amount of this 
Claim shall be treated as a Class 5 Unsecured Claim. 
 

Class 4 – Unsecured 
Tort Claims – 
Impaired –Voting 

The holders of the Claims of this Class shall receive the following 

treatment: 

Proofs of Claim.  All holders of Class 4 Claims must submit 

proofs of claim no later than the Claim bar date established by 

the Court.  All such proofs of claim must separately identify the 

amounts asserted for general, special and punitive damages, if 

any.    

Mediation.  Within 60 days of the Effective Date, the Reorganized 

Debtor and each of the Class 4 claimants shall meet and confer 

to establish the date, time and place for a mandatory, non-binding 

mediation of the Class 4 Claims held by that particular claimant 

and the Reorganized Debtor.  Such mediation shall be held in 

Salt Lake City, Utah, shall be for a minimum of one day and shall 

occur no later than 120 days after the Effective Date.  At least 

one party-representative shall be present at the mediation.  The 

mediator shall be chosen by agreement of the parties, but if the 

parties are unable to agree on the identity of the mediator, Utah 

ADR Services shall appoint one of its neutrals who has served as 

a former state court judge.   

No later than 14 days prior to the scheduled mediation, the Class 

4 Claimant shall submit to the Reorganized Debtor a statement of 

the amount that claimant will accept in full satisfaction of the 

claimant’s Class 4 Claim.  No later than 7 days prior to the 

mediation, the Reorganized Debtor will submit to the Class 4 

claimant a statement indicating the amount the Reorganized 

Debtor would agree to be treated as an Allowed Class 4 Claim. 

If the parties are able to agree on the amount of the particular 

claimant’s Class 4 Claim at the mediation, the Reorganized 
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Debtor will file a motion seeking approval of the settlement 

pursuant to Bankruptcy Rule 9019.   If the event a resolution is 

achieved at mediation, the Reorganized Debtor shall pay the 

mediator’s fee.  Any resolution at mediation will be treated solely 

as compensatory damages.   

Determination of Allowed Claim Amount.  If the parties are unable 

to agree on the amount of a particular Class 4 Claim following 

mediation, the mediator’s fee shall be paid equally by the 

Reorganized Debtor and the Class 4 claimant.  The last offer 

made by the Reorganized Debtor shall be memorialized and no 

confidentiality shall exist as to that number.   That number shall 

be considered an Offer in Judgment under applicable law for 

purposes of subsequent litigation, dated as of the mediation date.   

Following an unsuccessful mediation and if there is a pending 

case involving the particular Class 4 Claim, the parties shall 

liquidate the claim in such proceeding.  If there is not a pending 

case involving the particular Claim, within 60 days following the 

conclusion of the unsuccessful mediation, the Reorganized 

Debtor shall commence a case in the United States District Court 

for the District of Utah seeking a determination of the Allowed 

amount of the Claim.   

Payment of Compensatory Portion of Allowed Class 4 Claim.  

The compensatory portions of the Allowed Class 4 Claim (general 

and specials) shall be paid as follows:   

Amounts covered by insurance will be paid within sixty days of 

entry of (i) a final judgment allowing the Class 4 Claim or (ii) an 

order of the Bankruptcy Court approving the terms of a settlement 

between the Reorganized Debtor, the Class 4 Claimant and the 

insurance company.  Should, due to the existence of other 

Claims under the Policy, the amount payable on a specific Class 

4 Claim under the applicable insurance policy be undetermined, 

payment shall occur upon the latest of the events of (i) above and 

the date the amount payable under the policy is determinable.  

Amounts not covered by insurance shall be paid as a Class 5 
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Unsecured Claim.   

Payment of Punitive Damage Portion of Allowed Class 4 Claim.  
Punitive damages determined to be due by a final judgment or 
approved settlement shall be paid from the Alter Ego Claims 
proceeds after payment of (i) the Class 3 Secured Claim; (ii) all 
Allowed Class 4 compensatory damage Claims and (ii) all 
Allowed Class 5 Unsecured Claims.  Payment of punitive 
damages shall occur on a pro rata basis to all holders of punitive 
damage Allowed Claims 90 days after the last payment to 
Classes 3 and 5. 
 

Class 5 – Unsecured 
Claims – Impaired - 
Voting 

Each holder of an Allowed Unsecured Claim shall receive a Pro 
Rata Distribution on account of such Claim from the Alter Ego 
Claims proceeds, following the payment of the Class 3 Claim.  
Payment shall occur within the later of 90 days after (i) the date 
the last Claim entitled to share in the proceeds of the Alter Ego 
Claims is determined and (ii) all Alter Ego Claims proceeds are 
received by the Reorganized Debtor.  If such proceeds are 
realized over time and, in the reasonable judgment of the 
Reorganized Debtor, it is possible to pay an installment of the 
funds received to date without jeopardizing payment of the pro 
rata share of the Claims not yet Allowed, a partial payment may 
be made to the Allowed Claims of this Class from the installment 
received of the Alter Ego Claims.  In no event shall the 
Reorganized Debtor be liable for unpaid Class 5 Claims should it 
reasonably exercise its discretion to make an installment 
payment to any Allowed Class 5 Claim under this provision. 
 

Class 6 – Equity 
Interests – Impaired 
– Not Voting 

On the Effective Date, all Allowed Equity Interests in the Debtor 
shall be cancelled.  Each holder of an Equity Interest in the 
Debtor shall neither receive nor retain any property under the 
Plan.  All Allowed Equity Interests in the Debtor are deemed to 
have rejected the Plan and are not entitled to vote to accept or 
reject the Plan. 

 

 
E. Plan Implementation  

1. General 

The Plan shall be implemented through the means contemplated by 

Sections 1123(a)(5), (b)(3) and (b)(4) of the Bankruptcy Code: (a) prior to the Effective 
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Date, by the Debtor and (b) on and after the Effective Date, by the Reorganized Debtor.  

Pursuant to the Confirmation Order, the Debtor or the Reorganized Debtor, as 

applicable, may take all actions as may be necessary or appropriate to effect any 

transaction described in, approved by, contemplated by, or necessary to effectuate the 

Plan.  Without limiting the foregoing, such transactions may include:  (i) the execution 

and delivery of appropriate agreements or other documents of reorganization containing 

terms that are consistent with the terms of the Plan and that satisfy the requirements of 

applicable law; (ii) the execution and delivery of appropriate instruments of transfer, 

assignment, assumption, or delegation of any property, right, liability, duty, or obligation 

on terms consistent with the terms of the Plan; (iii) the filing of appropriate certificates 

with the appropriate governmental authorities pursuant to applicable law; and (iv) all 

other actions the Debtor and the Reorganized Debtor, as applicable, determine are 

necessary or appropriate. 

2. Vesting of Assets; Release of Liens; Further Implementation 

The Plan will further be implemented as follows:   

On the Effective Date, all assets of the Estate shall vest in the Reorganized 

Debtor and shall be subject to the management, control and custody of the Reorganized 

Debtor pursuant to the terms of this Plan.  The Reorganized Debtor shall be entitled to 

prosecute all Causes of Action and Retained Claims and Defenses, including the Alter 

Ego Claims.  Except as otherwise provided in this Plan and the Confirmation Order, and 

without prior or further authorization of the Bankruptcy Court, the Reorganized Debtor 
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shall possess all rights and powers possessed by a trustee appointed under the 

Bankruptcy Code.     

The Reorganized Debtor shall prosecute to resolution the Alter Ego Claims, 

which are defined in the Plan. By way of explanation, the Alter Ego Claims are based on 

certain allegations raised by the plaintiffs in the Rostain Litigation and the Disarno 

Litigation, wherein the Rostain and Disarno plaintiffs generally allege that (i) the Debtor 

and/or entities related to the Debtor siphoned funds from the Debtor; (ii) entities related 

to the Debtor hired and controlled the Debtor’s staff and; (iii) entities related to the 

Debtor exercised control over the finances, budget, policies, and procedures of the 

Debtor such that those entites were, and are, the alter ego(s) of the Debtor. The Alter 

Ego Claims would also include any claims that insiders or related entities improperly 

transferred or used assets of the Debtor for their own benefit, including accounts 

receivable. 

As set forth in ANR Ltd. Inc. v. Chattin, 89 B.R. 898, 902-04 (D. Utah 1988), the 

Alter Ego Claims will be solely owned by the Reorganized Debtor, to the exclusion of 

the Rostain and Disarno plaintiffs and any other creditors or alleged creditors of the 

Debtor. Under ANR Ltd., “it is appropriate to categorize an action based on the alter ego 

doctrine as property of the estate.” Id. at 904; see also Raytheon Co. v. Boccard USA 

Corp., 369 S.W. 3d 626 (Tex. App. 2012) (holding that alter-ego claims are property of a 

reorganized debtor, not individual creditors). The Alter Ego Claims will be subject to the 

sole and exclusive authority of Hashimoto to investigate, prosecute, liquidate, or 

otherwise resolve for the benefit of the Reorganized Debtor and the Debtor’s creditors. 
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After the Effective Date, the Reorganized Debtor may employ, engage the 

services of, and compensate other Persons and professionals (which may include 

professionals previously or concurrently employed by the Debtor) that are reasonably 

necessary to assist the Reorganized Debtor in performing its duties under this Plan, 

without the necessity of further authorizations by the Bankruptcy Court.  The 

Reorganized Debtor shall also have right to engage, employ and/or retain any current 

employees, agents or representatives of the Debtor if the Reorganized Debtor deems 

their services as reasonably necessary to assist the Reorganized Debtor in performing 

its duties under this Plan.   

Pursuant to the Bankruptcy Code and the Confirmed Plan, the Reorganized 

Debtor shall be authorized to put into effect and carry out the terms of the Plan and any 

order of the Bankruptcy Court entered in the Case.  After the Reorganized Debtor has 

completed its responsibilities under this Plan, the Reorganized Debtor shall be wound 

up and dissolved. 

3. Preservation of Causes of Action 

In accordance with Section 1123(b)(3) of the Bankruptcy Code, and except as 

otherwise provided in the Plan, all Causes of Action as well as all Retained Claims and 

Defenses transferred to the Reorganized Debtor shall be retained by the Reorganized 

Debtor, and the Reorganized Debtor shall have the power and authority to prosecute 

and defend all such Causes of Action and Retained Claims and Defenses.  Such 

Retained Claims shall specifically include the Alter Ego Claims, to the exclusion of any 

other person or entity to prosecute or otherwise pursue the Alter Ego Claims. 
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The Alter Ego Claims shall be under the control and management of an 

independent third party Chief Restructuring Officer of the Reorganized Debtor, charged 

with the responsibility of liquidating and resolving such claims.  This officer shall have 

the sole authority to prosecute the Alter Ego Claims, including the use of judicial action.  

Any settlement of the Alter Ego Claims shall be performed in accordance with 

paragraph 7.4 of the Plan.   

The Chief Restructuring Officer shall be paid by the Reorganized Debtor.  Unless 

otherwise stated in the Confirmation Order, the Chief Restructuring Officer shall be 

Hashimoto.  Hashimoto’s resume is attached as Exhibit “B.” 

4. Compromise and Settlement 

Pursuant to Section 1123(b)(3) of the Bankruptcy Code and Bankruptcy Rule 

9019(a), the Reorganized Debtor may, subject to approval of the Bankruptcy Court, 

compromise and settle Claims against the Debtor or any Claims the Reorganized 

Debtor or the former Estate may have against other Persons, including the Alter Ego 

Claims.  The Debtor shall have the right, with approval of the Bankruptcy Court, to 

compromise and settle Claims against the Debtor or Claims the Debtor or the former 

Estate may have against other Persons up to and including the Effective Date.  On the 

Effective Date, such rights shall pass to the Reorganized Debtor, and thereafter, Claims 

against the Reorganized Debtor or Claims the Reorganized Debtor or the former Estate 

may have against other Persons may be compromised and settled exclusively by the 

Reorganized Debtor with the approval of the Bankruptcy Court. 
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5. Terms of Injunctions or Stays 

Unless otherwise provided herein, all injunctions or stays provided for in the 

Case pursuant to Sections 105 or 362 of the Bankruptcy Code or otherwise in effect on 

the Confirmation Date shall remain in full force and effect until the Effective Date.  If the 

Plan is not confirmed, all such injunctions or stays shall remain in full force and effect 

until ordered otherwise by the Bankruptcy Court or until an alternative plan of 

reorganization is confirmed in the Case or the Case is dismissed.  Except as may be 

determined otherwise by Final Order of the Bankruptcy Court, all distributions and 

transfers of property pursuant to the Plan shall be made free and clear of all liens, 

claims and encumbrances and, on the Confirmation Date, all holders of Claims or 

Interests shall be permanently enjoined from and restrained against commencing or 

continuing any suit, action or proceeding against the Reorganized Debtor, or asserting 

against the Reorganized Debtor or the assets or property thereof, any claim, interest or 

cause of action based upon any act or omission, transaction or other activity of any kind 

that occurred prior to Confirmation. 

6. Further Assurances. 

On the Effective Date or as soon as reasonably practical thereafter, the 

Reorganized Debtor is authorized to and may issue, execute, deliver, file or record all 

documents and such other contracts, securities, instruments, releases, and other 

agreements or documents and take such actions as may be necessary or appropriate to 

effectuate, implement and further evidence the terms and conditions of the Plan, without 
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the need for any approvals, authorizations, or consents except for those expressly 

required pursuant to the Plan. 

7. Effects of Appeal. 

Unless the Confirmation Order is stayed pending a timely appeal therefrom, at 

the option of the Debtor, the Plan may be consummated notwithstanding the pendency 

of an appeal from the Confirmation Order or the timely service or filing of a motion under 

Bankruptcy Rules 7052, 8002, 8003, 8015, 9023 or 9024. 

8. Exemptions from Certain Transfer Taxes and Recording Fees. 

Pursuant to Section 1146(c) of the Bankruptcy Code, any transfer from the 

Debtor to the Reorganized Debtor pursuant to, in contemplation of, or in connection with 

the Plan or pursuant to: (i) the issuance, transfer, or exchange of any debt, equity 

security, or other interests in the Debtor or the Reorganized Debtor; (ii) creation, 

modification, consolidation, or recording of any mortgage, deed of trust, or other security 

interest, or the securing of additional indebtedness by such or other means; (iii) the 

making, assignment, or recording of any lease or sublease; or (iv) the making, delivery, 

or recording of any deed or other instrument of transfer under, in furtherance of, or in 

connection with, the Plan, including any deeds, bills of sale, assignments, or other 

instrument of transfer executed in connection with any transaction arising out of, 

contemplated by, or in any way related to the Plan, shall not be subject to any document 

recording tax, stamp tax, Uniform Commercial Code filing or recording fee, or other 

similar tax or governmental assessment, and this Plan and/or the Confirmation Order 

shall direct the appropriate state or local governmental officials or agents to forego the 
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collection of any such tax or governmental assessment and to accept for filing and 

recordation any of the foregoing instruments or other documents without the payment of 

any such tax or governmental assessment. 

9. Termination of Committee. 

Any committee appointed during the Chapter 11 case shall be dissolved and its 

members discharged upon the Effective Date or as soon as practicable thereafter.  All 

remaining fees and expenses of the professionals retained by the Committee shall be 

paid in full or otherwise disallowed by Final Order of the Bankruptcy Court, whether 

before or after the Effective Date, without regard to any prior termination of the 

Committee. 

F. Claims  

1. Claims Administration 

The dates of January 9, 2018 for non-governmental Claims and March 6, 2018 

for governmental Claims were set by the Bankruptcy Court as the deadline for filing 

Proofs of Claim in the Case.  The deadline for filing a request for payment of any 

Administrative Expense shall be sixty (60) calendar days after the Effective Date of the 

Plan.  Notwithstanding this deadline, the Internal Revenue Service shall not be 

obligated to file an Administrative Expense request with respect to which a tax return is 

required to be filed. 

The Reorganized Debtor shall be responsible for examining Claims and for 

filing and resolving objections to Claims in all instances in which objections have not 

been filed by the Debtor prior to the Effective Date and in accordance with other 
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provisions of the Plan.  As to objections filed by the Debtor prior to the Effective Date 

but not resolved or determined by the Effective Date, the Reorganized Debtor shall be 

vested on the Effective Date with all rights, interests, and authority of the Debtor.  On 

and after the Effective Date, the Reorganized Debtor shall have the power to assert and 

administer all Causes of Action and all Retained Claims and Defenses.  The 

Reorganized Debtor shall have the right to object to any Claim, and to assert defenses, 

counterclaims, or subordination against any Claim, irrespective of how the Claim was 

scheduled.  The Reorganized Debtor may retain professionals in pursuit of any of the 

Causes of Action or the Retained Claims and Defenses on a full or partial contingency 

fee basis or other performance-based compensation arrangement (as opposed to an 

hourly compensation arrangement), as the Reorganized Debtor may agree with said 

professionals. 

2. Estimation of Disputed Claims 

(a) The Reorganized Debtor may, at any time, request that the Bankruptcy 

Court estimate any Disputed Claim subject to estimation under Section 502(c) of the 

Bankruptcy Code, including any Disputed Claim for taxes to the extent permitted by 

Section 502(c) of the Bankruptcy Code, regardless of whether any party in interest 

previously objected to such Claim, and the Bankruptcy Court shall retain jurisdiction to 

estimate any Disputed Claim pursuant to Section 502(c) of the Bankruptcy Code at any 

time during litigation concerning any objection to the Claim.  Disputed Claims may be 

estimated and subsequently compromised, settled, withdrawn or resolved by any 

mechanism set forth in the Plan or approved by the Bankruptcy Court. 
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3. Interest on Claims. 

Unless specifically provided in the Plan or the Confirmation Order, or required 

by applicable bankruptcy law, post-petition interest shall not accrue or be paid on 

Claims, and no holder of a Claim shall be entitled to interest accruing on or after the 

respective Petition Date on any Claim.  Interest shall not accrue or be paid upon any 

Disputed Claim in respect of the period from the Petition Date to the date a final 

distribution is made thereon. 

G. Executory Contracts  

1. Rejection of Contracts and Leases 

Other than as set forth in this Plan, all executory contracts and unexpired 

leases that exist between or among the Debtor and any other Person shall be deemed 

rejected by operation of this Plan pursuant to Section 365(a) of the Bankruptcy Code on 

the Effective Date, except for any such contract or lease (a) that has been assumed or 

rejected, or renegotiated and assumed on modified terms, pursuant to an order of the 

Bankruptcy Court entered prior to the Effective Date, (b) that has been entered into by 

the Debtor during the pendency of the Case in the ordinary course of business or 

pursuant to an order of the Bankruptcy Court, (c) that is the subject of a motion to 

assume or reject, or a motion to approve renegotiated terms and to assume or reject on 

such terms, filed prior to the Effective Date, (d) is an insurance policy; or (e) that is 

specifically treated otherwise in this Plan or a Plan Agreement or in the Confirmation 

Order.  Entry of the Confirmation Order shall constitute the Bankruptcy Court’s 

approval, pursuant to Section 365(a) of the Bankruptcy Code, of the rejection of 
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executory contracts and unexpired leases as provided for herein.   

2. Bar to Rejection Damages 

Claims arising from the rejection of the Debtor’s executory contracts or 

unexpired leases shall be treated as General Unsecured Claims. The holder thereof 

shall file a proof of claim by the date fixed in such rejection order or, if no deadline is 

specified in such order, within thirty (30) days of the effective date of the rejection of 

such contract or lease, or shall be forever barred. 

3. Cure of Defaults 

On the Effective Date, the Reorganized Debtor  shall (a) cure or provide 

adequate assurance that the Reorganized Debtor will cure any and all undisputed 

defaults under any executory contract or unexpired lease assumed pursuant to the Plan 

and (b) compensate or provide adequate assurance that the Reorganized Debtor will 

promptly compensate the other parties to such executory contract or unexpired lease 

for the agreed amount of any actual pecuniary loss to such party resulting from such 

undisputed default in accordance with Section 365(b)(1) of the Bankruptcy Code.  In 

the event that the Debtor disputes the existence of a default, or the nature, extent or 

amount of any required cure, adequate assurance or compensation, the Debtor’s and 

the Reorganized Debtor’s obligations under Section 365(b) of the Bankruptcy Code 

shall be determined by a Final Order, and any such obligations shall be performed by 

the Reorganized Debtor unless otherwise provided in such Final Order. 

4. Modification and Amendments 

The Debtor may alter, amend or modify the Plan in accordance with 
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Section 1127(a) of the Bankruptcy Code at any time prior to Confirmation. On and after 

the Confirmation Date, but prior to substantial consummation of the Plan as defined in 

Section 1101(2) of the Bankruptcy Code, the Debtor (prior to the Effective Date) or the 

Reorganized Debtor (after the Effective Date) may, under Section 1127(b) of the 

Bankruptcy Code, institute proceedings in the Bankruptcy Court to remedy any defect or 

omission or reconcile any inconsistencies in the Plan, the Disclosure Statement or the 

Confirmation Order, and such matters as may be necessary to carry out the purposes 

and effects of the Plan, so long as such proceedings do not materially adversely affect 

the treatment of holders of Claims or Interests under the Plan; provided, however, that 

prior notice of such proceedings shall be served in accordance with the Bankruptcy 

Rules or any orders of court. 

5. Revocation, Withdrawal or Non-Consummation 

The Debtor shall have the right to revoke or withdraw the Plan at any time prior 

to the Effective Date. If revoked or withdrawn prior to the Effective Date, or if the 

Confirmation Date or the Effective Date does not occur, then the Plan, any settlement 

or compromise embodied in the Plan (including the fixing or limiting to an amount any 

Claim or Class), the assumption or rejection of executory contracts or leases effected 

by the Plan, and any document or agreement executed or to be executed pursuant to 

the Plan shall be null and void and of no effect. In such event, nothing contained 

herein, and no acts taken to implement the Plan, shall be deemed to constitute a 

waiver or release of any Claims against the Debtor or any other Person or any claims 

by the Debtor or the Debtor against any Person, to prejudice in any manner the rights 
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of the Debtor, or any Person in any further proceedings involving the Debtor or to 

constitute an admission of any sort by the Debtor or any other Person. 

H. Confirmation 

 Under the Bankruptcy Code, the following steps must be taken to confirm the 

Plan: 

1. Voting Procedures and Solicitation of Votes 

The voting procedures and the procedures governing the solicitation of votes are 

described above. 

 
2. Confirmation 

At the Confirmation Hearing, the Bankruptcy Court will confirm the Plan only if 

all of the requirements of section 1129 of the Bankruptcy Code are met.  Among the 

requirements for confirmation of a plan are: 

• The Plan complies with the applicable provisions of the Bankruptcy 

Code. 

• The Debtor has complied with the applicable provisions of the 

Bankruptcy Code. 

• The Plan has been proposed in good faith and not by any means 

forbidden by law. 

• Any payment made or promised by the Debtor or by a person acquiring 

property under the plan for services or for costs and expenses in, or in 

connection with, the chapter 11 case, or in connection with the plan and 

incident to the chapter 11 case, has been disclosed to the Bankruptcy 
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Court, and any such payment made before the confirmation of the plan 

is reasonable or if such payment is to be fixed after confirmation of the 

plan, such payment is subject to the approval of the Bankruptcy Court 

as reasonable. 

• The Debtor has disclosed the identity and affiliations of any individual 

proposed to serve, after confirmation of the Plan, as member, director or 

officer of the Reorganized Debtor, and the appointment to, or 

continuance in, such office of such individual is consistent with the 

interests of creditors and with public policy, and the Debtor has 

disclosed the identity of any insider that will be employed or retained by 

the Reorganized Debtor, and the nature of any compensation for such 

insider. 

• With respect to each Class of Claims or Interests, each holder of an 

impaired Claim or Interest has either accepted the plan or will receive or 

retain under the Plan on account of such holder’s Claim or Interest, 

property of a value, as of the Effective Date, that is not less than the 

amount such holder would receive or retain if the Debtor were liquidated 

on the effective date under Chapter 7 of the Bankruptcy Code.  See 

discussion of “Best Interests Test” below. 

• Each Class of Claims or Interest has either accepted the Plan or is not 

impaired under the Plan. 

• Except to the extent that the holder of a particular Claim has agreed to 
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different favorable treatment of such Claim, the Plan provides that 

administrative expense claims and priority tax Claims will be paid in full 

as required by the Bankruptcy Code. 

• At least one Class of impaired Claims has accepted the Plan, 

determined without including any acceptance of the Plan by any insider 

holding a Claim in such Class. 

• Confirmation of the Plan is not likely to be followed by the liquidation or 

the need for further financial reorganization of the Reorganized Debtor 

or any successor to the Debtor under the plan, unless such liquidation or 

reorganization is proposed in the plan.  See discussion of “feasibility,” 

below. 

1. Acceptance 

 
Classes 1 and 2 of the Plan are unimpaired under the Plan and are not entitled 

to vote to accept or reject the Plan.  Class 6 is deemed to reject the Plan and 

does not vote.  All other Classes are Impaired and will be entitled to vote to accept 

or reject the Plan.   

2. Feasibility 

 
Section 1129(a)(11) of the Bankruptcy Code provides that a chapter 11 plan 

may be confirmed only if the Bankruptcy Court finds that the Plan is feasible.  A 

feasible plan is one that will not lead to a need for further reorganization or liquidation 

of the Debtor, unless such reorganization or liquidation is proposed in the Plan.  As a 

plan of l iquidation, the Debtor believes that the Plan satisfies the feasibility 
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requirement imposed by the Bankruptcy Code.  

3.  Best Interests Test 

 
With respect to each impaired Class of Claims and Interests, confirmation of 

the Plan requires that each holder of a Claim or Interest either (i) accept the Plan or 

(ii) receive or retain under the Plan property of a value, as of the Effective Date, that 

is not less than the value such holder would receive if the Debtor were liquidated 

under chapter 7 of the Bankruptcy Code.  This requirement often is referred to as the 

“best interests test”. 

The starting point in determining whether the Plan meets the best interests test 

is a determination of the amount of proceeds that would be generated from the 

liquidation of the Debtor’s assets in a Chapter 7 liquidation case.  These proceeds 

must then be reduced by the costs of such liquidation, including costs incurred during 

the chapter 11 cases and allowed under chapter 7 of the Bankruptcy Code (such as 

professionals’ fees and expenses), a trustee’s fees, and the fees and expenses of 

professionals retained by a trustee. The potential chapter 7 liquidation distribution in 

respect of each Class must be reduced further by costs imposed by the delay caused 

by conversion to chapter 7.  In addition, inefficiencies in the claims resolution process 

in a chapter 7 would negatively impact the recoveries of creditors.  The net present 

value of a hypothetical chapter 7 liquidation distribution in respect of an impaired 

Class is then compared to the recovery provided for in the Plan for that Class.  The 

liquidation analysis is set forth on Exhibit “C”. 
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4. Cramdown 

The Debtor will seek to confirm the Plan notwithstanding  the rejection by any of 

the impaired Classes.  To obtain nonconsensual  confirmation of the Plan, it must be 

demonstrated to the Bankruptcy Court that the Plan “does not discriminate unfairly” 

and is “fair and equitable” with respect to each impaired, nonaccepting Class.  The 

Bankruptcy Code provides a non-exclusive definition of the phrase “fair and 

equitable.”  The Bankruptcy Code establishes “cram down” tests for secured creditors, 

unsecured creditors and equity holders, as follows: 

(i)  Secured Creditors.  Either (i) each impaired secured creditor 

retains its liens securing its secured claim and receives on account of its secured 

claim deferred cash payments having a present value equal to the amount of its 

allowed secured claim, (ii) each impaired secured creditor realizes the “indubitable 

equivalent” of its allowed secured claim or (iii) the property securing the claim is sold 

free and clear of liens with such liens to attach to the proceeds of the sale and the 

treatment of such liens on proceeds to be as provided in clause (i) or (ii) above. 

(ii)  Unsecured Creditors.  Either (i) each impaired unsecured creditor 

receives or retains under the plan property of a value equal to the amount of its 

allowed claim or (ii) the holders of claims and interests that are junior to the claims of 

the dissenting Class will not receive any property under the plan.  (This provision is 

often referred to as the “absolute priority rule.”) 

(iii)  Interests.  Either (i) each holder of an equity interest will receive or 

retain under the plan property of a value equal to the greatest of the fixed liquidation 
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preference to which such holder is entitled, the fixed redemption price to which such 

holder is entitled or the value of the interest or (ii) the holder of an interest that is 

junior to the nonaccepting Class will not receive or retain any property under the plan. 

A plan does not “discriminate unfairly” with respect to a nonaccepting Class if 

the value of the cash and/or securities to be distributed to the nonaccepting Class is 

equal to, or otherwise fair when compared to, the value of the distributions to other 

Classes whose legal rights are the same as those of the nonaccepting Class. 

3. Conditions to Confirmation 

(1) Except as expressly waived, the Plan shall be null and void 

and have no force or effect unless the Court shall have entered the Confirmation 

Order, which shall be a Final Order and which Confirmation Order shall: 

(a) confirm the Plan without modification except as 

modified by the Debtor in accordance herewith; 

(b) be in form and substance acceptable jointly to the 

Debtor; 

(c) not be severable and are mutually dependent; 

(d) declare that the transfer of the Debtor’s assets, 

including the transfer of ownership of all remaining real property to the Reorganized 

Debtor shall be free from any and all recordation and transfer taxes; and 

(e) declare that the Debtor has solicited acceptances of 

the Plan in good faith and in compliance with the Bankruptcy Code and that the Debtor 

and each of its affiliates, agents, directors, officers, employees, members, advisors and 
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attorneys have participated in good faith and in compliance with the applicable 

provisions of the Bankruptcy Code, and therefore are not liable for the violation of any 

applicable law, rule or regulation governing the solicitation of votes on the Plan. 

4. Conditions to Effective Date 

Except as expressly waived, a condition precedent to the Effective Date is the 

entry of the Confirmation Order, in form and substance acceptable to the Debtor and no 

request for revocation of the Confirmation Order under Section 1144 of the Bankruptcy 

Code shall have been made, or, if made, shall be pending, provided that, if an appeal of 

the Confirmation Order or any other such order is filed but no stay is granted in 

connection therewith, the Debtor may elect to permit the Effective Date to occur 

notwithstanding pendency of appeal. 

5. Waiver of Conditions 

All of the conditions precedent for Confirmation may be waived by the Debtor 

without any notice to parties in interest or the Bankruptcy Court and without a hearing, 

unless waiver is prohibited by law.   

6. Effect of Failure of Conditions 

In the event that the conditions for Confirmation have not been satisfied or 

waived on or before sixty (60)  days after the Confirmation Date, then upon written 

notification filed  by the Debtor with the Bankruptcy Court: (a) the Confirmation Order 

shall be vacated, (b) no distributions under the Plan shall be made, (c) the Debtor and 

all holders of Claims and Interests shall be restored to the status quo ante as of the day 

immediately preceding the Confirmation Date as though the Confirmation Date had 
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never occurred, and (d) all obligations of the Debtor with respect to the Claims and 

Interests shall remain unchanged and nothing contained herein shall be deemed to 

constitute a waiver or release of any Claims against the Debtor or any claims of the 

Debtor against any other Person or to prejudice in any manner the rights of the Debtor 

or any other Person in any further proceedings involving the Debtor. 

I. Federal Income Tax Consequences  

The following discussion summarizes certain federal income tax consequences 

of the implementation of the Plan to the Debtor and certain holders of Claims and 

Interests.   

The following summary is based on the Internal Revenue Code of 1986, as 

amended, (the “Tax Code”) and Treasury regulations promulgated a n d  p r o p o s e d  

thereunder (the “Treasury Regulations”), judicial decisions, and published 

administrative rules and pronouncements of the Internal Revenue Service (the “IRS”).  

Changes or new interpretations of these rules may have retroactive effect and could 

significantly affect the federal income tax consequences described below. 

The federal income tax consequences of the Plan are complex and are subject 

to significant uncertainties.  The Debtor has not requested an opinion of counsel with 

respect to any of the tax aspects of the Plan.  In addition, the Debtor has not 

requested a ruling from the IRS concerning the federal income tax consequences of 

the Plan, and the consummation of the Plan is not conditioned upon the issuance of 

any such ruling.  Thus, no assurance can be given as to the interpretation that the 

IRS or a court of law will adopt. 
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This summary does not address state, local or foreign income or other tax 

consequences of the Plan, nor does it purport to address the federal income tax 

consequences of the Plan to special classes of taxpayers (such as foreign persons, 

broker- dealers, banks, mutual funds, insurance companies, financial institutions, 

thrifts, small business investment companies, regulated investment companies, real 

estate investment trusts and tax-exempt entities). 

This summary also assumes that the various third-party debt and other 

arrangements to which the Debtor is a party will be respected for federal income tax 

purposes in accordance with their form, and that Claims and Interests are held as 

capital assets. 

Accordingly, the following summary is for informational purposes only and 

is not a substitute for careful tax planning and advice based upon the particular 

circumstances pertaining to a holder of a Claim or Interest. 

IRS CIRCULAR 230 NOTICE:  TO ENSURE COMPLIANCE WITH IRS 

CIRCULAR 230, HOLDERS OF CLAIMS AND INTERESTS ARE HEREBY 

NOTIFIED THAT:  (I) ANY DISCUSSION OF FEDERAL TAX ISSUES CONTAINED 

OR REFERRED TO IN THIS DISCLOSURE  STATEMENT IS NOT INTENDED OR 

WRITTEN TO BE USED, AND CANNOT BE USED, BY HOLDERS OF CLAIMS 

FOR THE PURPOSE OF AVOIDING PENALTIES THAT MAY BE IMPOSED ON 

THEM UNDER FEDERAL, STATE OR LOCAL TAX LAWS, (II) SUCH DISCUSSION 

IS WRITTEN IN CONNECTION WITH THE PROMOTION OR MARKETING OF THE 

TRANSACTIONS  OR MATTERS DISCUSSED HEREIN, AND (III) HOLDERS OF 
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CLAIMS AND INTERESTS SHOULD SEEK ADVICE BASED ON THEIR 

PARTICULAR CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR. 

1. Consequences to Interest Holders 

a.  Limited liability companies 

The Debtor is a limited liability company that is taxed as a partnership for U.S. 

federal income tax purposes.  A partnership is not itself a taxpaying entity for U.S. 

federal income tax purposes. A partnership’s income or loss is allocated among its 

partners, who are required to report the income or loss allocated to them on their own 

tax returns.  A partner’s tax basis of the interest in the partnership is initially 

equal to the amount of cash and the adjusted tax basis of property contributed to the 

partnership. 

A partner’s tax basis increases for additional contributions and the partner’s 

share of taxable and tax-exempt income and gain, and decreases for distributions 

and the partner’s share of losses.  An increase in a partner’s share of partnership 

liabilities or a partner’s assumption of partnership liabilities is treated as a cash 

contribution to the partnership that increases tax basis, and a decrease in a partner’s 

share of partnership liabilities or the assumption by the partnership of a partner’s 

liabilities decreases tax basis, but not below zero.  Cash distributions, including a 

decrease in a partner’s share of partnership liabilities, in excess of tax basis is taxable 

and generally treated as gain from the sale of a partnership interest.  Generally, a 

partner is not allowed to deduct his or her share of partnership losses for the year in 

excess of the adjusted tax basis of his or her interest in the partnership.  Any excess 
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is allowed in any subsequent year in which a partner’s adjusted tax basis increases.  

A partner shares partnership recourse liabilities to the extent the partner bears the 

economic risk of loss with respect to the liabilities, i.e., based on a hypothetical 

partnership liquidation at a time when the partnership has no assets, after taking into 

account any rights of contribution or reimbursement from other partners or third 

parties that are related to other partners.  

In general, holders of Allowed Interests in the Debtor should recognize gain or 

loss in an amount equal to the difference between (x) the sum of the amount of Cash 

and the fair market value of other property, if any, received in respect of their Interest 

pursuant to the Plan (whether on or after the Effective Date), and (y) their adjusted 

tax basis in their Interest.  Such gain or loss generally will be capital gain or loss, and 

will be long-term if their Interest shall have been held for at least one year at the 

Effective Date.  

b.  Cancellation of Indebtedness Income 

If a debt is forgiven or reduced, cancellation of indebtedness income (“COD 

Income”) may result.  Whether COD Income is realized is made at the partnership 

level.  If realized, such COD Income is then allocated among the partners.  The tax 

treatment of that income will be determined with respect to each partner at the partner 

level. 

Generally, the amount of COD Income is the difference between (i) adjusted 

issue price of the old indebtedness less (ii) the sum of the amount of cash paid and the 

issue price of the new debt and (iii) the fair market value of any new consideration 
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given in satisfaction of the old indebtedness.  The adjusted issue price of old debt is 

typically the outstanding principal balance plus any previously accrued interest that has 

been deducted for Federal Income tax purposes.  It should be noted that when income 

is realized from the discharge of indebtedness to the extent the payment of the debt by 

the tax payer would have given rise to a deduction. 

2. Consequences to Holders of Secured Claims and Unsecured 

Claims 

Each holder of an Allowed Claim will recognize gain or loss in an amount equal 

to the difference between (a) the “amount realized” by the holder in satisfaction of the 

Claim (other than any Claim for accrued but unpaid interest) and (b) the holder’s 

adjusted tax basis in the Claim (other than any Claim for accrued by unpaid interest).  

The “amount realized” by a holder will equal the sum of any Cash received by the 

holder upon the Effective Date and/or the fair market value of the holder’s right to 

receive subsequent distributions pursuant to the Plan.  The character of any gain or 

loss recognized as long-term or short-term capital gain or loss or as ordinary income 

or loss recognized by a holder of an Allowed Claim will be determined by a number of 

factors, including, among others the tax status of the holder, whether the Claim 

constitutes a capital asset in the hands of the holder and how long it has been held, 

whether the Claim was purchased at a discount, and whether and to what extent the 

holder had previously claimed a bad debt deduction in respect of such Claim. 

3. Accrued but Unpaid Interest 

A portion of the consideration received by holders of Claims may be 
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attributable to accrued but unpaid interest on such Claims.  Such amount should be 

taxable to that holder as interest income if such accrued interest has not been 

previously included in the holder’s gross income for U.S. federal income tax 

purposes.  Conversely, it is possible that a holder of Claims may be able to recognize 

a deductible loss (or, possibly, a write-off against a reserve for worthless debts) to the 

extent that any accrued interest on the Claims was previously included in the U.S. 

holder’s gross income but was not paid in full by the Debtor. The character of such 

loss may be ordinary rather than capital, but the tax law is unclear on this issue. 

4. Information Reporting and Withholding 

All distributions to holders of Allowed Claims or Interests under the Plan are 

subject to any applicable withholding obligations (including employment tax 

withholding).  Under federal income tax law, interest, dividends, and other reportable 

payments may, under certain circumstances, be subject to “backup withholding” at the 

then-applicable rate.  Backup withholding generally applies if the holder:  (i) fails to 

furnish its social security number or other taxpayer identification number (“TIN”); (ii) 

furnishes an incorrect TIN; (iii) fails properly to report interest or dividends; or (iv) 

under certain circumstances, fails to provide a certified statement, signed under 

penalty of perjury, that the TIN provided is such holder’s correct number and that 

such holder is a United States person that is not subject to backup withholding.  

Backup withholding is not an additional tax but merely an advance payment, which 

may be refunded to the extent it results in an overpayment of tax.  Certain persons 

are exempt from backup withholding, including, in certain circumstances, corporations 
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and financial institutions. 

In addition, from an information reporting perspective, applicable Treasury 

Regulations generally require disclosure by a taxpayer on its federal income tax 

return of certain types of transactions in which the taxpayer participated, including, 

among others, certain transactions that result in the taxpayer’s claiming a loss in 

excess of specified thresholds.  Holders are urged to consult their tax advisors 

regarding these regulations and whether the transactions contemplated by the Plan 

would be subject to these Treasury Regulations and require disclosure on the holders’ 

federal income tax returns. 

The foregoing summary has been provided for informational purposes only.  All 

holders of Claims and Interests are urged to consult their tax advisors concerning the 

federal, state, local, and foreign tax consequences applicable under the Plan. 

J. Risk Factors 

HOLDERS OF CLAIMS AGAINST, OR INTERESTS IN, THE DEBTOR 

SHOULD READ AND CONSIDER CAREFULLY THE FACTORS SET FORTH 

BELOW, AS WELL AS THE OTHER INFORMATION SET FORTH IN THIS 

DISCLOSURE STATEMENT, PRIOR TO VOTING TO ACCEPT OR REJECT THE 

PLAN.  THESE FACTORS SHOULD NOT, HOWEVER, BE REGARDED AS 

CONSTITUTING THE ONLY RISKS INVOLVED IN CONNECTION WITH THE PLAN 

AND ITS IMPLEMENTATION OR INVESTING IN ASSETS OF THE DEBTOR. 

1. Certain Bankruptcy Considerations 

Although the Debtor believes that the Plan will satisfy all requirements 
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necessary for confirmation by the Bankruptcy Court, there can be no assurance that 

the Bankruptcy Court will reach the same conclusion.  Moreover, there can be no 

assurance that modifications of the Plan will not be required for confirmation or that 

such modifications would not necessitate a resolicitation of votes.  Finally, there can 

be no assurance that any or all of the conditions to the Effective Date of the Plan will 

be met (or waived).  Accordingly, even if the Plan is confirmed by the Bankruptcy 

Court, there can be no assurance that the Plan will be consummated. 

2. Material United States Federal Income Tax Considerations 

THERE ARE A NUMBER OF MATERIAL UNITED STATES FEDERAL 

INCOME TAX CONSIDERATIONS, RISKS AND UNCERTAINTIES ASSOCIATED 

WITH CONSUMMATION OF THE PLAN.  INTERESTED PARTIES SHOULD READ 

CAREFULLY THE DISCUSSION SET FORTH ABOVE, ENTITLED “CERTAIN 

FEDERAL INCOME TAX CONSEQUENCES OF THE PLAN” FOR A DISCUSSION 

OF THE MATERIAL UNITED STATES FEDERAL INCOME TAX CONSEQUENCES 

AND RISKS FOR THE DEBTOR AND FOR HOLDERS OF CLAIMS AND 

INTERESTS THAT ARE ENTITLED TO VOTE TO ACCEPT OR REJECT THE PLAN 

RESULTING FROM THE TRANSACTIONS OCCURRING IN CONNECTION WITH 

THE PLAN. 

K. Alternatives to Plan  

If the Plan is not confirmed and consummated, the alternatives include (i) 

liquidation under chapter 7 of the Bankruptcy Code and (ii) confirmation of an 

alternative plan or plans of reorganization or liquidation. 
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1. Liquidation Under Chapter 7 

If the Plan or any other chapter 11 plan for the Debtor cannot be confirmed 

under section 1129(a) and (b) of the Bankruptcy Code, this chapter 11 case may be 

converted to a case under chapter 7 of the Bankruptcy Code, in which case a trustee 

would be elected or appointed to liquidate any remaining assets of the Debtor for 

distribution to creditors pursuant to chapter 7 of the Bankruptcy Code.  Attached as 

Exhibit “C” is a liquidation analysis demonstrating this option.   

ARTICLE V. CONCLUSIONS AND RECOMMENDATION 

The Debtor believes that confirmation and implementation of the Plan is 

preferable to any of the alternatives described above because it will provide the 

greatest recoveries to holders of Claims and Interests.  Other alternatives would 

involve significant delay, uncertainty and substantial additional administrative costs.  

The Debtor urges holders of impaired Claims entitled to vote on the Plan to accept the 

Plan and to evidence such acceptance by returning their ballots so that they will be 

received no later than 4:30 p.m., Mountain Time, on ____________, 2017. 

DATED this 20th day of December, 2017. 

Avalon Care Center-Chandler, LLC, Debtor and 

Debtor in Possession  

 

By:  /s/ Anne Stuart     

       Anne Stuart, Its Authorized Signatory 

 

Cohne Kinghorn, P.C. 

 

/s/ George Hofmann    

George Hofmann 

Counsel for the Debtor and Debtor in Possession 
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George Hofmann (10005) 
Jeffrey Trousdale (14814) 
Cohne Kinghorn, P.C. 
111 East Broadway, 11th Floor 
Salt Lake City, UT 84111 
Telephone:  (801) 363-4300 
Facsimile:  (801) 363-4378 
 
Counsel for the Debtor and Debtor in Possession   
 
______________________________________________________________________ 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF UTAH CENTRAL DIVISION 

 
 
In re: 
 
AVALON CARE CENTER-CHANDLER, 
LLC, 
 
 
  Debtor-in-Possession. 
 
 

 
 

Bankruptcy Case No 17-27825 (JTM) 
 

Chapter 11 
 
 

 
DEBTOR’S PLAN OF LIQUIDATION 
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Avalon Care Center-Chandler, LLC, debtor-in-possession (the “Debtor”), 
proposes the following Chapter 11 Plan pursuant to Section 1121(a) of the Bankruptcy 
Code: 
 

ARTICLE I.  

DEFINITIONS AND INTERPRETATION 

A. DEFINITIONS. 

The following terms used herein shall have the respective meanings defined 
below (such meanings to be equally applicable to both the singular and plural): 

1.1 “Administrative Expense Claim” means any Claim constituting a cost or 
expense of administration of the Chapter 11 Case allowed under Section 503(b) of the 
Bankruptcy Code (including Sections 503(b)(9)), 507 (a)(2), and 507(b) of the 
Bankruptcy Code), including, without limitation, any actual and necessary costs and 
expenses of preserving the Debtor’s estate, any actual and necessary costs and 
expenses of operating the Debtor’s business, any actual and necessary costs and 
expenses of the administration and implementation of the Plan, any indebtedness or 
obligations incurred or assumed by the Debtor, as Debtor in Possession, during the 
Chapter 11 Case, including, without limitation, for the acquisition or lease of property or 
an interest in property or the rendition of services, any allowances of compensation and 
reimbursement of expenses to the extent allowed by Final Order under Sections 330 or 
503 of the Bankruptcy Code, and any fees or charges assessed against the Debtor’s 
Estate under Section 1930 of Chapter 123 of Title 28 of the United States Code. 

1.2 “Administrative Expense Claim Bar Date” means the deadline for filing 
proofs of or requests for payment of Administrative Expense Claims, which shall be 60 
days after the Effective Date, unless otherwise ordered by the Bankruptcy Court. 

1.3 “Administrative Expense Claim Objection Deadline” means, as 
applicable, (a) the day that is the later of (i) the first Business Day that is at least 30 
days after the Administrative Expense Claims Bar Date and (ii) as to Administrative 
Expense Claims filed after the Administrative Expense Claims Bar Date, the first 
Business Day that is at least 30 days after a Final Order is entered deeming the late 
filed claim to be treated as timely filed or (b) such later date as may be established by 
the Bankruptcy Court upon request of the Reorganized Debtor without further notice to 
parties-in-interest. 

1.4 “Allowed” or “Allowed Claim” means that, with respect to a Claim, 
(i) such Claim has been listed by the Debtor in the Schedules, as such Schedules have 
been amended by the Amended Schedules or any other amendments by the Debtor 
from time to time, in accordance with Bankruptcy Rule 1009, as liquidated in amount 
and not disputed or contingent and no contrary proof of claim has been filed, (ii) a proof 
of claim with respect to such Claim has been timely filed and no objection thereto has 
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been interposed within the time period set forth in this Plan or such other applicable 
period of limitation fixed by the Bankruptcy Code, the Bankruptcy Rules, or the 
Bankruptcy Court, or an objection thereto has been interposed and such Claim has 
been allowed in whole or in part by a Final Order, (iii) such Claim has been expressly 
allowed by a Final Order or under the Plan, or (iv) such Claim has been compromised, 
settled, or otherwise resolved pursuant to any authority granted to the Debtor prior to 
the Confirmation Date pursuant to a Final Order of the Bankruptcy Court, or such Claim 
has been compromised, settled, or otherwise resolved pursuant to any authority granted 
to the Reorganized Debtor after the Confirmation Date pursuant to a Final Order of the 
Bankruptcy Court or under the provisions of this Plan; provided, however, that Claims 
allowed solely for the purpose of voting to accept or reject the Plan pursuant to an order 
of the Bankruptcy Court shall not be considered “Allowed Claims” under the Plan. 

1.5 “Alter Ego Claims” means claims possessed by the Debtor against 
Avalon Health Care, Inc., Avalon Health Care Management of Arizona, L.L.C., and 
Avalon Health Care Management, Inc., arising from allegations that the entities are 
responsible for claims arising from the operation of the Debtor’s nursing home.  

1.6 “Avoidance Actions” means any actions commenced, or that may be 
commenced, pursuant to Sections 502, 510, 541, 544, 545, 547, 548, 549, 550, or 553 
of the Bankruptcy Code, or under related state or federal statutes and common law, 
including fraudulent transfer laws. 

1.7 “Bankruptcy Code” or “Code” means Title 11 of the United States 
Code, as amended from time to time, as applicable to the Chapter 11 Case. 

1.8 “Bankruptcy Court” or “Court” means the United States Bankruptcy 
Court for the District of Utah or such other court that exercises jurisdiction over the 
Chapter 11 Case. 

1.9 “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure 
as promulgated by the United States Supreme Court under Section 2075 of Title 28 of 
the United States Code, as amended from time to time, and any Local Rules of the 
Bankruptcy Court, as applicable to the Chapter 11 Case. 

1.10 “Business Day” means any day other than a Saturday, a Sunday, or any 
holiday recognized by the Bankruptcy Court. 

1.11 “Cash” means legal tender of the United States of America. 

1.12 “Causes of Action” means any and all Claims, Avoidance Actions, and 
rights of the Debtor or the Estate, including Claims of the Debtor against any of its 
affiliates, such as the Alter Ego Claims. 

1.13 “Case” or “Chapter 11 Case” means this Chapter 11 case, styled “In re 
Avalon Care Center-Chandler, LLC,” Case Number 17-27825 filed in the United States 
Bankruptcy Court, District of Utah. 
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1.14 “Claim” shall have the meaning ascribed in Section 101 of the 
Bankruptcy Code. 

1.15 “Class” means any group of Claims or Equity Interests classified by the 
Plan as set forth in Article III of the Plan. 

1.16 “Collateral” means any property or interest in property of the Debtor’s 
Estate subject to a Lien, charge, or other encumbrance to secure the payment or 
performance of a Claim, which Lien, charge, or other encumbrance is not subject to 
avoidance under the Bankruptcy Code. 

1.17  “Committee” or “Unsecured Creditors Committee” means the Official 
Committee of Unsecured Creditors which may have been appointed by the Office of the 
United States Trustee in the Case, as constituted prior to and on the Effective Date.  All 
references to the Committee or the Unsecured Creditors Committee herein include the 
duly-appointed members of the Committee.   

1.18 “Confirmation” means the entry of the Confirmation Order.   

1.19 “Confirmation Date” means the date on which the Clerk of the 
Bankruptcy Court enters the Confirmation Order on the docket of the Bankruptcy Court 
with respect to the Case. 

1.20 “Confirmation Hearing” means the hearing to be held by the Bankruptcy 
Court regarding confirmation of the Plan in accordance with Section 1129 of the 
Bankruptcy Code, as such hearing may be adjourned or continued from time to time. 

1.21 “Confirmation Order” means the order of the Bankruptcy Court 
confirming the Plan pursuant to Section 1129 of the Bankruptcy Code. 

1.22 “Contingent Claim” means any Claim, the liability for which attaches or 
is dependent upon the occurrence of, or is triggered by, an event, which event has not 
yet occurred as of the date on which such Claim is sought to be estimated or an 
objection to such Claim is filed, whether or not such event is within the actual or 
presumed contemplation of the holder of such Claim and whether or not a relationship 
between the holder of such Claim and the Debtor now or hereafter exists or previously 
existed. 

1.23 “Creditor” means any Entity holding a Claim against the Debtor’s Estate 
or, pursuant to Section 102(2) of the Bankruptcy Code, against property of the Debtor, 
that arose or is deemed to have arisen prior to or as of the Petition Date. 

1.24 “Debtor” means Avalon Care Center-Chandler, LLC, a Utah limited 
liability company. 
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1.25 “Debtor in Possession” means the Debtor in its capacity as a debtor in 
possession in the Case pursuant to Sections 1101, 1107(a), and 1108 of the 
Bankruptcy Code. 

1.26 “Disclosure Statement” means the Disclosure Statement with respect to 
the Plan filed with and approved by the Bankruptcy Court in accordance with Section 
1125 of the Bankruptcy Code, as such Disclosure Statement may be amended, 
modified or supplemented. 

1.27 “Disclosure Statement Order” means the order of the Bankruptcy Court 
approving the Disclosure Statement and establishing procedures with respect to the 
solicitation and tabulation of votes to accept or reject the Plan. 

1.28 “Disputed Claim” means any Claim (including any Administrative 
Expense Claim) against the Debtor, proof of which was timely and properly filed, that is 
disputed under the Plan or as to which the Debtor or the Reorganized Debtor or any 
other party in interest in the Case has interposed a timely objection and/or request for 
estimation in accordance with Section 502(c) of the Bankruptcy Code and Bankruptcy 
Rule 3018, which objection and/or request for estimation has not been withdrawn or 
determined by a Final Order, and any Claim, proof of which was required to be filed by 
order of the Bankruptcy Court, but as to which a proof of claim was not timely or 
properly filed. 

1.29 “Distributions” means the Cash to be distributed under this Plan by the 
Disbursing Agent to holders of Allowed Claims.   

1.30 “Effective Date” means the first Business Day after the Confirmation 
Date, on which (i) no stay of the Confirmation Order is in effect, and (ii) the conditions 
precedent to the effectiveness of the Plan have been satisfied or waived by the parties 
entitled to the benefit of those conditions as set forth in this Plan. 

1.31 “Entity” means a Person, a corporation, a general partnership, a limited 
partnership, a limited liability company, a limited liability partnership, an association, a 
joint stock company, a joint venture, an estate, a trust, an unincorporated organization, 
a governmental unit or any-subdivision thereof, including, without limitation, the U.S. 
Trustee. 

1.32 “Equity Interest” means the membership rights of the equity holders in 
the Debtor. 

1.33 “Estate” means the estate created in the Case on the Petition Date 
pursuant to Section 541 of the Bankruptcy Code, and all property of the Debtor and the 
Reorganized Debtor acquired before or after the Petition Date, until the Case is closed.   

1.34 “Estimated Amount” means, with respect to any Disputed Claim, or 
group of Disputed Claims, the amount of such Claim or Claims, as estimated under 
Section 8.2 hereof.     
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1.35 “Final Order” means an order or judgment of the Bankruptcy Court 
entered by the clerk of the Bankruptcy Court on the docket in the Chapter 11 Case, that 
has not been reversed, vacated, or stayed, and as to which (i) the time to appeal, 
petition for certiorari, or move for a new trial, reargument, or rehearing has expired, and 
as to which no appeal, petition for certiorari, or other proceedings for a new trial, 
reargument, or rehearing shall then be pending, or (ii) if an appeal, writ of certiorari, new 
trial, reargument, or rehearing thereof has been sought, such order or judgment of the 
Bankruptcy Court shall have been affirmed by the highest court to which such order was 
appealed, or certiorari shall have been denied, or a new trial, reargument, or rehearing 
shall have been denied or resulted in no modification of such order, and the time to take 
any further appeal, petition for certiorari or move for a new trial, reargument, or 
rehearing shall have expired; provided, however, that the possibility that a motion under 
Rule 59 or Rule 60 of the Federal Rules of Civil Procedure, or any analogous rule under 
the Bankruptcy Rules, may be filed relating to such order shall not cause such order to 
not be a Final Order. 

1.36 “General Unsecured Claim” means any Claim against the Debtor other 
than an Administrative Expense, a Secured Claim, a Priority Tax Claim, a Priority Claim, 
an Equity Interest or a Post-Effective Date Claim.   

1.37 “Impaired” when used with respect to any Claims, Interest or Class, shall 
have the meaning set forth in 11 U.S.C. §1124. 

1.38 “Lien” means any charge against or interest in property to secure 
payment of a debt or performance of an obligation. 

1.39 “Non-Tax Priority Claim” means any Priority Claim that is not a Priority 
Tax Claim.   

1.40 “Person” shall have the meaning set forth in Section 101(41) of the 
Bankruptcy Code. 

1.41 “Petition Date” means September 7, 2017, the date on which the Debtor 
filed its voluntary petition under Chapter 11 of the Bankruptcy Code. 

1.42 “Plan” means this Plan of Liquidation, as the same may be amended or 
modified from time to time in accordance with the provisions of the Bankruptcy Code 
and the terms of the Plan. 

1.43  “Plan Interest Rate” means the interest rate determined pursuant to 28 
U.S.C. § 1961 as of the Petition Date.   

1.44 “Post-Effective Date Claims” means (a) the actual and necessary fees 
and expenses accrued on or after the Effective Date with respect to independent 
contractors, and professionals engaged by the Reorganized Debtor to administer the 
Estate and conclude the Case, (b) the actual and necessary out-of-pocket expenses of 
the Reorganized Debtor, (c) any sales taxes, income taxes, franchise taxes or fees, or 

Case 17-27825    Doc 47    Filed 11/14/17    Entered 11/14/17 12:00:42    Desc Main
 Document      Page 58 of 90

Case 17-27825    Doc 68    Filed 12/20/17    Entered 12/20/17 15:32:23    Desc Main
 Document      Page 61 of 93



{00353710.DOC / 3} 7 

license fees attributable to the Estate and accrued on or after the Effective Date, (d) all 
fees which accrue after the Effective Date which are payable pursuant to Section 2.3 
hereof to the U.S. Trustee under 28 U.S.C. Section 1930(a)(6), and (e) all operating 
expenses and costs. 

1.45 “Priority Claim” means any Claim to the extent entitled to priority in 
payment under Sections 507(a)(3), (4) and (6) of the Bankruptcy Code. 

1.46 “Priority Tax Claim” means any Claim of a governmental unit of the kind 
entitled to priority in payment as specified in Sections 502(i) and 507(a)(8) of the 
Bankruptcy Code. 

1.47 “Pro Rata” means proportionately so that the ratio of (a) the cumulative 
amount of all funds distributed or to be distributed on account of a particular Allowed 
Claim or Equity Interest to (b) the amount of such Allowed Claim or Equity Interest is the 
same as the ratio of (x) the cumulative amount of all funds distributed or to be 
distributed on account of all Allowed Claims or Equity Interests in a particular Class to 
(y) the amount of all Allowed Claims or Equity Interests of that Class. 

1.48 “Reorganized Debtor” means the Debtor, as reorganized as of the 
Effective Date in accordance with the Plan, and thereafter. 

1.49 “Retained Claims and Defenses” means any and all claims, causes of 
action, and defenses, including: counterclaims, rights of offset or recoupment; 
objections to Claims; objections to the validity, priority, amount, allowance, or 
classification of any Claim; rights to seek equitable or contractual subordination of 
Claims; rights relating to the determination of the Allowed amounts for Secured Claims 
and recovery rights with respect to the preservation and disposition of Estate assets that 
are Collateral for Secured Creditors (including but not limited to all Section 506(c) 
Claims and all other rights arising under Bankruptcy Code Section 506); and avoidance 
and recovery of prepetition or postpetition transfers (including but not limited to all 
Avoidance Actions, which claims, causes of action, and defenses are against, arise out 
of, or are related to any of the following: 

(a) All claims, causes of action and defenses against the current and/or 
past officers and/or members or managers of the Debtor, including claims, causes of 
action and defenses arising out of or related to breach of duty, negligence, 
mismanagement and/or excessive compensation; 

(b) All claims, causes of action and defenses against former advisors, 
including, without limitation, objections to or actions to avoid or subordinate any Claims 
arising from notes, debentures, fee deferral agreements, or other contracts or 
relationships with respect to such Persons, arising out of or related to services rendered 
by such investment advisors, or any of them; 
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(c) All defenses, counterclaims, third party claims, offset claims, rights 
of recoupment, causes of action for equitable or contractual subordination, indemnity 
claims and coverage claims arising out of or related to any Claim against the Debtor, 
whether based on the Bankruptcy Code or any applicable law; 

(d) All claims, causes of action and defenses against or with respect to 
financial institutions and any other Person for the turnover of funds of, or due to, the 
Estate; 

(e) All rights, causes of action, defenses, claims, powers, privileges 
and licenses of the Estate and the Debtor; 

(f) All causes of action, claims and defenses arising under the Plan,  
and the Bankruptcy Code; 

(g) All rights, claims, causes of action and defenses for coverage in or 
under any and all insurance policies of the Debtor; 

(h) All claims, causes of action, and defenses arising under or related 
to any product warranty, service warranty, or representation of merchantability issued 
by or in favor of Debtor;  

(i) The Alter Ego Claims. 

1.50 “Schedules” means the schedules of assets and liabilities and the 
statements of financial affairs filed by the Debtor pursuant to section 521 of the 
Bankruptcy Code, Bankruptcy Rule 1007, and the Official Bankruptcy Forms of the 
Bankruptcy Rules, as such schedules and statements may be supplemented or 
amended on or prior to the Effective Date.  

1.51 “Secured Claim” means a Claim against the Debtor (a) secured by a 
valid, perfected, and unavoidable Lien on Collateral or (b) subject to setoff under 
Sections 553, 555, 556, 559, 560, and 561 of the Bankruptcy Code, in each case to the 
extent of the value of the Collateral or to the extent of the amount subject to setoff, as 
applicable, as determined in accordance with Section 506(a) of the Bankruptcy Code or 
as otherwise agreed to, in writing, by the Debtor (prior to the Effective Date) or by 
Reorganized Debtor (after the Effective Date), as the case may be, and the holder of 
such Claim; provided, however, that, to the extent that the value of such interest is less 
than the amount of the Claim which has the benefit of such security, the unsecured 
portion of such Claim shall be treated as an Unsecured Claim unless, in any such case, 
the Class of which such Claim is a part makes a valid and timely election in accordance 
with Section 1111(b) of the Bankruptcy Code to have such Claim treated as a Secured 
Claim to the extent allowed.  

1.52 “Secured Creditor” means a Creditor that holds a Secured Claim. 

1.53 “Unclaimed Property” has the meaning set forth in Section 8.3 below.   
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1.54 “Unliquidated Claim” means any Claim, the amount of liability for which 
has not been fixed, whether pursuant to agreement, applicable law, or otherwise, as of 
the date on which such Claim is sought to be estimated.  

1.55 “Unsecured Claim” means a Claim that is not a Secured Claim. 

1.56 “Unsecured Creditor” means a Creditor that holds an Unsecured Claim. 

1.57 “U.S. Trustee” means the United States Trustee appointed under Section 
581 of Title 28 of the United States Code to serve in the District of Utah. 

B. INTERPRETATION; APPLICATION OF DEFINITIONS AND RULES OF 
CONSTRUCTION. 

Unless otherwise specified, all section or exhibit references used in the Plan are 
to the respective section in, or exhibit to, the Plan, as the same may be amended, 
waived, or modified from time to time.  The words “herein,” “hereof,” “hereto,” 
“hereunder,” and other words of similar import refer to the Plan as a whole and not to 
any particular section, subsection, or clause contained therein. A term used herein that 
is not defined herein shall have the meaning ascribed to that term in the Bankruptcy 
Code. The rules of construction contained in Section 102 of the Bankruptcy Code shall 
apply to the Plan.  In the event that a particular term of the Plan (including any exhibits 
or schedules hereto) conflicts with a particular term of the definitive documentation 
required to be implemented pursuant to the terms of the Plan or any settlement or other 
agreement contemplated hereunder, the definitive documentation shall control and shall 
be binding on the parties thereto.  The headings in the Plan are for convenience of 
reference only and shall not limit or otherwise affect the provisions of the Plan. 

ARTICLE II.  

TREATMENT OF UNCLASSIFIED CLAIMS 

2.1 Administrative Expense Claims.   

(a) Time for Filing Administrative Expense Claims.  The holder of an 
Administrative Expense Claim, other than (i) a liability incurred and payable in the 
ordinary course of business by the Debtor (and not past due), or (ii) an Administrative 
Expense Claim that has been Allowed on or before the Effective Date, must file with the 
Bankruptcy Court and serve on the Reorganized Debtor and the U.S. Trustee, notice of 
such Administrative Expense Claim on or prior to the Administrative Expense Claim Bar 
Date (i.e., 60 days after the Effective Date). Such notice must include at a minimum (A) 
the name of the holder of the Claim, (B) the amount of the Claim, and (C) the basis for 
the Claim, and must include any documentation supporting the Claim. Failure to file 
and serve such notice timely and properly will result in the Administrative 
Expense Claim being forever barred and discharged. 
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(b) Allowance of Administrative Expense Claims.  An Administrative 
Expense Claim with respect to which notice has been properly filed and served 
pursuant to Section 2.1(a) hereof shall become an Allowed Administrative Expense 
Claim if no objection is filed on or prior to the Administrative Expense Claim Objection 
Deadline. If an objection is timely filed, the Administrative Expense Claim shall become 
an Allowed Administrative Expense Claim only to the extent allowed by Final Order or 
as such Claim is settled, compromised, or otherwise resolved by the Reorganized 
Debtor. 

(c) Payment of Allowed-Administrative Expense Claims.  Except to the 
extent that a holder of an Allowed Administrative Expense Claim agrees to a less 
favorable treatment, each Allowed Administrative Expense Claim shall be paid by the 
Reorganized Debtor in full, in Cash, in an amount equal to the unpaid portion of such 
Allowed Administrative Expense Claim on or as soon as reasonably practicable 
following the later to occur of (a) the Effective Date or (b) the date on which such 
Administrative Expense Claim becomes an Allowed Claim; provided, however, that 
Allowed Administrative Expense Claims against the Debtor representing liabilities 
incurred in the ordinary course of business by the Debtor, as Debtor in Possession, or 
liabilities arising under loans or advances to or other obligations incurred by the Debtor, 
as Debtor in Possession, pursuant to Bankruptcy Court approval, shall be paid by the 
Reorganized Debtor in the ordinary course of business, consistent with past practice 
and in accordance with the terms and subject to the conditions of any agreements 
governing, instruments evidencing, or other documents relating to such transactions. 

2.2 Priority Tax Claims.  

(a) Payment of Priority Tax Claims.  Except to the extent that a holder 
of an Allowed Priority Tax Claim has been paid by the Debtor prior to the Effective Date 
or agrees to a less favorable treatment, each holder of an Allowed Priority Tax Claim 
shall receive, at the sole option of the Reorganized Debtor, (a) cash in an amount equal 
to such Allowed Priority Tax Claim on the Effective Date, (b) in accordance with Section 
1129(a)(9)(C) of the Bankruptcy Code, equal semiannual cash payments in an 
aggregate amount equal to such Allowed Priority Tax Claim, together with interest at the 
applicable non-bankruptcy rate, commencing upon the Effective Date and continuing 
over a period ending not later than five years after the Petition Date, or (c) such other 
treatment as shall be determined by the Bankruptcy Court to provide the holder of such 
Allowed Priority Tax Claim deferred cash payments having a value, as of the Effective 
Date, equal to such Allowed Priority Tax Claim. 

2.3 United States Trustee Quarterly Fees and Other Statutory Fees. 

(a) Payment of U.S. Trustee Fees.  All fees due and payable under 
Section 1930 of Title 28 shall be paid within ten Business Days after the Effective Date. 
In addition, the Reorganized Debtor shall pay the U.S. Trustee quarterly fees due and 
payable on all disbursements, including Plan payments and disbursements, in and 
outside of the ordinary course of business until entry of a final decree, dismissal of the 
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Case or conversion of the Case to a case under Chapter 7, as such obligations become 
due. 

ARTICLE III.  

CLASSIFICATION OF CLAIMS AND EQUITY INTERESTS 

3.1 Classification. 

(a) Classification Rules.  Claims for Administrative Expenses and 
Priority Tax Claims have not been classified and are excluded from the following 
classes in accordance with Section 1123(a)(1) of the Bankruptcy Code.  A Claim or 
Equity Interest is classified in a particular Class only to the extent that the Claim or 
Equity Interest qualifies within the description of the Class and is classified in a different 
Class to the extent that any remainder of the Claim or Equity Interest qualifies within the 
description of such different Class.  A Claim or Equity Interest is in a particular Class 
only to the extent that the Claim or Equity Interest is an Allowed Claim or Allowed Equity 
Interest in that Class and has not been paid, released, or otherwise satisfied before the 
Effective Date. 

(b) Classification Rules.  Disputes regarding the proper classification of 
Claims not specifically classified herein shall be resolved pursuant to the procedures 
established by the Code and Bankruptcy Rules and other applicable law, the 
Bankruptcy Court, and this Plan.  Such resolution shall not be a condition precedent to 
Confirmation or consummation of this Plan. 

(c) Table of Classes.  The following table designates the Classes of 
Claims against and Equity Interests in the Debtor and specifies which of those Classes 
are (i) impaired or unimpaired by the Plan and (ii) entitled to vote to accept or reject the 
Plan in accordance with Section 1126 of the Bankruptcy Code or (iii) deemed to reject 
the Plan. 

CLASS DESIGNATION IMPAIRMENT ENTITLED TO 
VOTE 

 1 - Employee Claims Employee Claims Unimpaired No 
 2 – Non-Tax Priority Claims Priority Claims Unimpaired No 
 3 - Secured Claim of 

MidCap Financial Services, 
LLC 

Secured Claim Impaired Yes 

 4 - Unsecured Tort Claims  Unsecured Claim Impaired Yes 
 5 - General Unsecured 
Claims 

Unsecured 
Claims 

Impaired Yes 

5 6 - Equity Interests Interests in Impaired No 
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Debtor 
 

ARTICLE IV.  

TREATMENT OF CLAIMS AND EQUITY INTERESTS  

4.1 Class 1 – Employee Claims 

(a) Classification.  Class 1 Claims consist of the Allowed Claims of 
Debtor’s employees. 

(b) Treatment.  The Debtor believes that all Claims of this Class have 
been paid in full. To the extent of any unpaid Claims, each holder of an Allowed 
Employee Claim shall receive, on account of their Claims against the Debtor, cash in an 
amount equal to the Allowed Claim amount on the later of the Effective Date or the date 
such Employee Claim becomes an Allowed Claim, or as soon after as is practicable. 

4.2 Class 2 – Non-Tax Priority Claims. 

(a) Classification.  Class 2 Claims consist of any Allowed Non-Tax 
Priority Claims under the Bankruptcy Code. 

(b) Treatment.  The Debtor believes that all Claims of this Class have 
been paid in full. To the extent there are any unpaid Non-Tax Priority Claims, each 
holder of an Allowed Non-Tax Priority Claim shall receive, on account of their claims 
against the Debtor, cash in an amount equal to such Allowed Non-Tax Priority Claim on 
the later of the Effective Date or the date such Non-Tax Priority Claim becomes an 
Allowed Non-Tax Priority Claim, or as soon thereafter as is practicable. 

4.3 Class 3 — Secured Claim of MidCap Financial Services, LLC 

(a) Classification.  The Class 3 Claim consists of the Allowed Secured 
Claim of MidCap Financial Services, LLC (“MidCap”).  MidCap’s Class 3 Secured Claim 
shall be Allowed in the amount of $3,487,382.00.   

(b) Treatment.  MidCap, the holder of the Allowed Secured Claim of 
this Class, shall receive the following treatment: 

(1) Retention of Liens.   Subject to the provisions outlined 
below, MidCap shall retain all prepetition Liens securing the Allowed Secured Claim of 
this Class having the same rights and priorities accorded to such Liens as of the Petition 
Date.  The collateral securing this Claim are the Alter Ego Claims.   

(2) Payment.  MidCap shall be paid the proceeds of the Alter 
Ego Claims, up to the amount of the Class 3 Claim, 60 days after such funds are 
received by the Reorganized Debtor.  Should the proceeds of the Alter Ego Claim be 
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insufficient to fully satisfy the Class 3 Claim, the unpaid portion of the Allowed Amount 
of this Claim shall be treated as a Class 5 Unsecured Claim. 

4.4 Class 4 — Unsecured Tort Claims 

(a) Classification.  The Class 4 Claim consists of all Allowed 
Unsecured Tort Claims.   

(b) Treatment.  The holders of the Claims of this Class shall receive 
the following treatment: 

(1) Proofs of Claim.  All holders of Class 4 Claims must submit 
proofs of claim no later than the Claim bar date established by the Court.  All such 
proofs of claim must separately identify the amounts asserted for general, special and 
punitive damages, if any.    

(2) Mediation.  Within 60 days of the Effective Date, the 
Reorganized Debtor and each of the Class 4 claimants shall meet and confer to 
establish the date, time and place for a mandatory, non-binding mediation of the Class 4 
Claims held by that particular claimant and the reorganized Debtor.  Such mediation 
shall be held in Salt Lake City, Utah, shall be for a minimum of one day and shall occur 
no later than 120 days after the Effective Date.  At least one party representative shall 
be present at the mediation.  The mediator shall be chosen by agreement of the parties, 
but if the parties are unable to agree on the identity of the mediator, Utah ADR Services 
shall appoint one of its neutrals who has served as a former state court judge.   

No later than 14 days prior to the scheduled mediation, the 
Class 4 Claimant shall submit to the Reorganized Debtor a statement of the amount that 
claimant will accept in full satisfaction of the claimant’s Class 4 Claim.  No later than 7 
days prior to the mediation, the Reorganized Debtors will submit to the Class 4 claimant 
a statement indicating the amount the Reorganized Debtor would agree to be treated as 
an Allowed Class 4 Claim. 

If the parties are able to agree on the amount of the 
particular claimant’s Class 4 Claim at the mediation, the Reorganized Debtor will file a 
motion seeking approval of the settlement pursuant to Bankruptcy Rule 9019.   If the 
event a resolution is achieved at mediation, the Reorganized Debtor shall pay the 
mediator’s fee.  Any resolution at mediation will be treated solely as compensatory 
damages.   

(3) Determination of Allowed Claim Amount.  If the parties are 
unable to agree on the amount of a particular Class 4 Claim following mediation, the 
mediator’s fee shall be paid equally by the Reorganized Debtor and the Class 4 
claimant.  The last offer made by the Reorganized Debtor shall be memorialized and no 
confidentiality shall exist as to that number.   That number shall be considered an Offer 
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in Judgment under applicable law for purposes of subsequent litigation, dated as of the 
mediation date.   

Following an unsuccessful mediation and if there is a 
pending case involving the particular Class 4 Claim, the parties shall liquidate the claim 
in such proceeding.  If there is not a pending case involving the particular Claim, within 
60 days following the conclusion of the unsuccessful mediation, the Reorganized Debtor 
shall commence a case in the United States District Court for the District of Utah 
seeking a determination of the Allowed amount of the Claim.   

(4) Payment of Compensatory Portion of Allowed Class 4 Claim.  
The compensatory portions of the Allowed Class 4 Claim (general and specials) shall be 
paid as follows:   

(a) Amounts covered by insurance will be paid within 
sixty days of entry of (i) a final judgment allowing the Class 4 Claim or (ii) an order of the 
Bankruptcy Court approving the terms of a settlement between the Reorganized Debtor, 
the Class 4 Claimant and the insurance company.  Should, due to the existence of other 
Claims under the Policy, the amount payable on a specific Class 4 Claim under the 
applicable insurance policy be undetermined, payment shall occur upon the latest of the 
events of (i) above and the date the amount payable under the policy is determinable.  

(b) Amounts not covered by insurance shall be paid as a 
Class 5 Unsecured Claim.   

(5) Payment of Punitive Damage Portion of Allowed Class 4 
Claim.  Punitive damages determined to be due by a final judgment or approved 
settlement shall be paid from the Alter Ego Claims proceeds after payment of (i) the 
Class 3 Secured Claim; (ii) all Allowed Class 4 compensatory damage Claims and (ii) all 
Allowed Class 5 Unsecured Claims.  Payment of punitive damages shall occur on a pro 
rata basis to all holders of punitive damage Allowed Claims 90 days after the last 
payment to Classes 3 and 5.   

4.5 Class 5 — Unsecured Claims  

(a) Classification.  The Class 5 Claim consists of the Allowed 
Unsecured Claims.   

(b) Treatment.  Each holder of an Allowed Unsecured Claim shall 
receive a Pro Rata Distribution on account of such Claim from the Alter Ego Claims 
proceeds, following the payment of the Class 3 Claim.  Payment shall occur within the 
later of 90 days after (i) the date the last Claim entitled to share in the proceeds of the 
Alter Ego Claims is determined and (ii) all Alter Ego Claims proceeds are received by 
the Reorganized Debtor.  If such proceeds are realized over time and, in the reasonable 
judgment of the Reorganized Debtor, it is possible to pay an installment of the funds 
received to date without jeopardizing payment of the pro rata share of the Claims not 
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yet Allowed, a partial payment may be made to the Allowed Claims of this Class from 
the installment received of the Alter Ego Claims.  In no event shall the Reorganized 
Debtor be liable for unpaid Class 5 Claims should it reasonably exercise its discretion to 
make an installment payment to any Allowed Class 5 Claim under this provision.   

4.6 Class 6 — Equity Interests  

(a) Classification.  Class 6 consists of all Allowed Equity Interests of 
the Debtor. 

(b) Treatment.  On the Effective Date, all Allowed Equity Interests in 
the Debtor shall be cancelled.  Each holder of an Equity Interest in the Debtor shall 
neither receive nor retain any property under the Plan.  All Allowed Equity Interests in 
the Debtor are deemed to have rejected the Plan and are not entitled to vote to accept 
or reject the Plan.  

ARTICLE V.  
 

IDENTIFICATION OF CLAIMS AND EQUITY INTERESTS IMPAIRED AND 
NOT IMPAIRED BY THE PLAN 

5.1 Impaired and Unimpaired Classes. 

Claims in Classes 1 and 2 are not impaired under the Plan. Claims and 
Equity Interests in Classes 3 through 6 are impaired under the Plan. 

5.2 Controversy Concerning Impairment. 

In the event of a controversy as to whether any Class of Claims or Equity 
Interests is impaired under the Plan, the Bankruptcy Court shall, after notice and a 
hearing, determine such controversy. 

ARTICLE VI.   
 

ACCEPTANCE OR REJECTION OF PLAN; EFFECT OF REJECTION BY 
ONE OR MORE CLASSES OF CLAIMS 

6.1 Impaired Classes to Vote on Plan. 

Each holder of a Claim or Equity Interest in an impaired Class, not 
otherwise deemed to have rejected the Plan, shall be entitled to vote separately to 
accept or reject the Plan.  The Claims and Equity Interests included in Classes 3 
through 5 are impaired, and therefore, are entitled to vote to accept or reject the Plan.  
Holders of Class 6 Equity Interests are deemed to have rejected the Plan, and 
therefore, not entitled to vote on the Plan.  The holder of a Claim that has accepted the 
Plan shall be deemed to have accepted the Plan, as altered, amended or modified, if (a) 
such Person fails timely to object to the proposed alteration, amendment or 

Case 17-27825    Doc 47    Filed 11/14/17    Entered 11/14/17 12:00:42    Desc Main
 Document      Page 67 of 90

Case 17-27825    Doc 68    Filed 12/20/17    Entered 12/20/17 15:32:23    Desc Main
 Document      Page 70 of 93



{00353710.DOC / 3} 16 

modification, or (b) in the event an objection is timely filed, the Court determines the 
proposed alteration, amendment or modification does not materially and adversely 
change the treatment of the Claim of such holder.  The Debtor may correct any defect 
or omission in this Plan and any Plan Agreement without notice to holders of Claims 
insofar as it does not materially and adversely affect the interests of any such holders. 

6.2 Acceptance by Class of Creditors and Holders of Equity Interests. 

An Impaired Class of holders of Claims shall have accepted the Plan if the 
Plan is accepted by at least two-thirds (2/3) in dollar amount and more than one-half 
(1/2) in number of the Allowed Claims of such Class that have voted to accept or reject 
the Plan.  An Impaired Class of holders of Equity Interests shall have accepted the Plan 
if the Plan is accepted by at least two-thirds (2/3) in amount of the Allowed Equity 
Interests of such Class that have voted to accept or reject the Plan.  Further, pursuant 
to In re Ruti-Sweetwater, Inc., 836 F.2d 1263 (10th Cir. 1988), an Impaired Class of 
holders of Claims or Equity Interests shall be deemed to have accepted the Plan if no 
votes are cast against the Plan by any holder of a Claim or Equity Interest in the 
particular Class in question. 

6.3 Cramdown. 

In the event that any Impaired Class of Claims or Equity Interests fails to 
accept the Plan in accordance with Section 1129(a) of the Bankruptcy Code, the Debtor 
reserves the right to request that the Bankruptcy Court confirm the Plan in accordance 
with Section 1129(b) of the Bankruptcy Code. 

ARTICLE VII.  
 

MEANS FOR IMPLEMENTATION 

7.1 Implementation of the Plan. 

The Plan shall be implemented through the means contemplated by 
Sections 1123(a)(5), (b)(3) and (b)(4) of the Bankruptcy Code: (a) prior to the Effective 
Date, by the Debtor and (b) on and after the Effective Date, by the Reorganized Debtor.  
Pursuant to the Confirmation Order, the Debtor or the Reorganized Debtor, as 
applicable, may take all actions as may be necessary or appropriate to effect any 
transaction described in, approved by, contemplated by, or necessary to effectuate the 
Plan.  Without limiting the foregoing, such transactions may include:  (i) the execution 
and delivery of appropriate agreements or other documents of reorganization containing 
terms that are consistent with the terms of the Plan and that satisfy the requirements of 
applicable law; (ii) the execution and delivery of appropriate instruments of transfer, 
assignment, assumption, or delegation of any property, right, liability, duty, or obligation 
on terms consistent with the terms of the Plan; (iii) the filing of appropriate certificates 
with the appropriate governmental authorities pursuant to applicable law; and (iv) all 
other actions the Debtor and the Reorganized Debtor, as applicable, determine are 
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necessary or appropriate. 
 
7.2 Further Implementation of the Plan. 

The Plan will further be implemented as follows:   

(a) On the Effective Date, all assets of the Estate shall vest in the 
Reorganized Debtor and shall be subject to the management, control and custody of the 
Reorganized Debtor pursuant to the terms of this Plan.  The Reorganized Debtor shall 
be entitled to prosecute all Causes of Action and Retained Claims and Defenses, 
including the Alter Ego Claims.  Except as otherwise provided in this Plan and the 
Confirmation Order, and without prior or further authorization of the Bankruptcy Court, 
the Reorganized Debtor shall possess all rights and powers possessed by a trustee 
appointed under the Bankruptcy Code.     

(b) The Reorganized Debtor shall prosecute to resolution the Alter Ego 
Claims.     

(c) After the Effective Date, the Reorganized Debtor may employ, 
engage the services of, and compensate other Persons and professionals (which may 
include professionals previously or concurrently employed by the Debtor) that are 
reasonably necessary to assist the Reorganized Debtor in performing its duties under 
this Plan, without the necessity of further authorizations by the Bankruptcy Court.  The 
Reorganized Debtor shall also have right to engage, employ and/or retain any current 
employees, agents or representatives of the Debtor if the Reorganized Debtor deems 
their services as reasonably necessary to assist the Reorganized Debtor in performing 
its duties under this Plan.   

(d) Pursuant to the Bankruptcy Code and the Confirmed Plan, the 
Reorganized Debtor shall be authorized to put into effect and carry out the terms of the 
Plan and any order of the Bankruptcy Court entered in the Case, without further action 
by the Debtor’s previous managers and/or members.  After the Reorganized Debtor has 
completed its responsibilities under this Plan, the Reorganized Debtor shall be wound 
up and dissolved.   

7.3 Preservation of Causes of Action and Retained Claims and Defenses. 

In accordance with Section 1123(b)(3) of the Bankruptcy Code, and 
except as otherwise provided in the Plan, all Causes of Action as well as all Retained 
Claims and Defenses transferred to the Reorganized Debtor shall be retained by the 
Reorganized Debtor, and the Reorganized Debtor is hereby appointed as the 
representative of the Estate and shall have the power and authority to prosecute and 
defend all such Causes of Action and Retained Claims and Defenses for the benefit of 
the Estate.  Such Retained Claims shall specifically include the Alter Ego Claims.   
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The Alter Ego Claims shall be under the control and management of an 
independent third party Chief Restructuring Officer of the Reorganized Debtor, charged 
with the responsibility of liquidating and resolving such claims.  This officer shall have 
the sole authority to prosecute the Alter Ego Claims, including the use of judicial action.  
Any settlement of the Alter Ego Claims shall be performed in accordance with 
paragraph 7.4.   

The Chief Restructuring Officer shall be paid by the Reorganized Debtor.  
Unless otherwise stated in the Confirmation Order, the Chief Restructuring Officer shall 
be Mark Hashimoto.   

7.4 Compromise and Settlement.  

Pursuant to Section 1123(b)(3) of the Bankruptcy Code and Bankruptcy 
Rule 9019(a), the Reorganized Debtor may, subject to approval of the Bankruptcy 
Court, compromise and settle Claims against the Debtor or any Claims the Reorganized 
Debtor or the Estate may have against other Persons, including the Alter Ego Claims 
prosecuted by the Chief Restructuring Officer.  The Debtor shall have the right, with 
approval of the Bankruptcy Court, to compromise and settle Claims against the Debtor 
or Claims the Debtor or the Estate may have against other Persons up to and including 
the Effective Date.  On the Effective Date, such rights shall pass to the Reorganized 
Debtor, and thereafter, Claims against the Reorganized Debtor or Claims the 
Reorganized Debtor or the Estate may have against other Persons may be 
compromised and settled exclusively by the Reorganized Debtor with the approval of 
the Bankruptcy Court.   

7.5 LLC Existence and Structure of the Reorganized Debtor. 

 The Debtor, as the Reorganized Debtor, shall continue to exist after the 
Effective Date in accordance with applicable Utah law and its articles of organization, 
operating agreement and other organizational documents in effect immediately prior to 
the Effective Date, except to the extent such organizational documents are amended or 
deemed amended pursuant to this Plan to be consistent with the terms of this Plan.  On 
the Effective Date, or as soon thereafter as is practical, the operating agreement of the 
Debtor shall be amended or deemed amended as necessary to satisfy the provisions of 
this Plan and the Bankruptcy Code, including, without limitation, the prohibition against 
the issuance of non-voting equity securities set forth in Section 1123(a)(6) of the 
Bankruptcy Code.  After the Effective Date, the Reorganized Debtor’s organizational 
documents shall be subject to such further amendments or modifications as may be 
required by law.  Each of the matters provided for by the Plan involving the limited 
liability company structure of the Reorganized Debtor or limited liability company or 
related actions to be taken by or required of the Reorganized Debtor shall, as of the 
Effective Date, be deemed to have occurred and be effective as provided in the Plan 
(except to the extent otherwise indicated), and shall be authorized, approved and, to the 
extent taken prior to the Effective Date, ratified in all respects without any requirement of 
further action by members, creditors, or managers of the Reorganized Debtor.   

Case 17-27825    Doc 47    Filed 11/14/17    Entered 11/14/17 12:00:42    Desc Main
 Document      Page 70 of 90

Case 17-27825    Doc 68    Filed 12/20/17    Entered 12/20/17 15:32:23    Desc Main
 Document      Page 73 of 93



{00353710.DOC / 3} 19 

7.6 Terms of Injunctions or Stays. 

Unless otherwise provided herein, all injunctions or stays provided for in 
the Case pursuant to Sections 105 or 362 of the Bankruptcy Code or otherwise in effect 
on the Confirmation Date shall remain in full force and effect until the Effective Date.  If 
the Plan is not confirmed, all such injunctions or stays shall remain in full force and 
effect until ordered otherwise by the Bankruptcy Court or until an alternative plan of 
reorganization is confirmed in the Case or the Case is dismissed.  Except as may be 
determined otherwise by Final Order of the Bankruptcy Court, all distributions and 
transfers of property pursuant to the Plan shall be made free and clear of all liens, 
claims and encumbrances and, on the Confirmation Date, all holders of Claims or 
Interests shall be permanently enjoined from and restrained against commencing or 
continuing any suit, action or proceeding against the Reorganized Debtor, or asserting 
against the Reorganized Debtor or the assets or property thereof, any claim, interest or 
cause of action based upon any act or omission, transaction or other activity of any kind 
that occurred prior to Confirmation. 

7.7 Further Assurances. 

 On the Effective Date or as soon as reasonably practical thereafter, the 
Reorganized Debtor is authorized to and may issue, execute, deliver, file or record all 
documents and such other contracts, securities, instruments, releases, and other 
agreements or documents and take such actions as may be necessary or appropriate to 
effectuate, implement and further evidence the terms and conditions of the Plan, without 
the need for any approvals, authorizations, or consents except for those expressly 
required pursuant to the Plan. 
 

7.8 Effects of Appeal. 

Unless the Confirmation Order is stayed pending a timely appeal 
therefrom, at the option of the Debtor, the Plan may be consummated notwithstanding 
the pendency of an appeal from the Confirmation Order or the timely service or filing of 
a motion under Bankruptcy Rules 7052, 8002, 8003, 8015, 9023 or 9024. 

7.9 Exemption from Certain Transfer Taxes and Recording Fees. 

Pursuant to Section 1146(c) of the Bankruptcy Code, any transfer from the 
Debtor to the Reorganized Debtor pursuant to, in contemplation of, or in connection with 
the Plan or pursuant to: (i) the issuance, transfer, or exchange of any debt, equity 
security, or other interests in the Debtor or the Reorganized Debtor; (ii) creation, 
modification, consolidation, or recording of any mortgage, deed of trust, or other security 
interest, or the securing of additional indebtedness by such or other means; (iii) the 
making, assignment, or recording of any lease or sublease; or (iv) the making, delivery, 
or recording of any deed or other instrument of transfer under, in furtherance of, or in 
connection with, the Plan, including any deeds, bills of sale, assignments, or other 
instrument of transfer executed in connection with any transaction arising out of, 
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contemplated by, or in any way related to the Plan, shall not be subject to any document 
recording tax, stamp tax, Uniform Commercial Code filing or recording fee, or other 
similar tax or governmental assessment, and this Plan and/or the Confirmation Order 
shall direct the appropriate state or local governmental officials or agents to forego the 
collection of any such tax or governmental assessment and to accept for filing and 
recordation any of the foregoing instruments or other documents without the payment of 
any such tax or governmental assessment. 

7.10 Termination of Committee. 

Any committee appointed during the Chapter 11 case shall be dissolved 
and its members discharged upon the Effective Date or as soon as practicable 
thereafter.  All remaining fees and expenses of the professionals retained by the 
Committee shall be paid in full or otherwise disallowed by Final Order of the Bankruptcy 
Court, whether before or after the Effective Date, without regard to any prior termination 
of the Committee. 

7.11 Destruction of Books and Records. 

Upon the completion of the Reorganized Debtor’s administration of the 
Estate pursuant to this Plan, the Reorganized Debtor may, without further order of the 
Bankruptcy Court, but subject to any applicable non-bankruptcy law relating to the 
retention of books and records, destroy any books and records the Reorganized Debtor 
determines are no longer necessary for the implementation of the Plan. 
 
 

ARTICLE VIII.  
 

PROVISIONS GOVERNING DISTRIBUTIONS AND OBJECTIONS 

8.1 Objections to Claims. 

(a) Claims Objection Deadline.  The dates of January 9, 2018 for non-
governmental Claims and March 6, 2018 for governmental Claims were set by the 
Bankruptcy Court as the deadline for filing Proofs of Claim in the Case.  The deadline 
for filing a request for payment of any Administrative Expense shall be sixty (60) 
calendar days after the Effective Date of the Plan.  Notwithstanding this deadline, the 
Internal Revenue Service shall not be obligated to file an Administrative Expense 
request with respect to which a tax return is required to be filed.   

(b) Authority.  The Reorganized Debtor shall be responsible for 
examining Claims and for filing and resolving objections to Claims in all instances in 
which objections have not been filed by the Debtor prior to the Effective Date and in 
accordance with other provisions of the Plan.  As to objections filed by the Debtor prior 
to the Effective Date but not resolved or determined by the Effective Date, the 
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Reorganized Debtor shall be vested on the Effective Date with all rights, interests, and 
authority of the Debtor.  On and after the Effective Date, the Reorganized Debtor shall 
have the power to assert and administer all Causes of Action and all Retained Claims 
and Defenses.  The Reorganized Debtor shall have the right to object to any Claim, and 
to assert defenses, counterclaims, or subordination against any Claim, irrespective of 
how the Claim was scheduled.  The Reorganized Debtor may retain professionals 
willing to represent the Estate in pursuit of any of the Causes of Action or the Retained 
Claims and Defenses on a full or partial contingency fee basis or other performance-
based compensation arrangement (as opposed to an hourly compensation 
arrangement), as the Reorganized Debtor may agree with said professionals. 

8.2 Estimation of Disputed Claims. 

(a) The Reorganized Debtor may, at any time, request that the 
Bankruptcy Court estimate any Disputed Claim subject to estimation under Section 
502(c) of the Bankruptcy Code, including any Disputed Claim for taxes to the extent 
permitted by Section 502(c) of the Bankruptcy Code, regardless of whether any party in 
interest previously objected to such Claim, and the Bankruptcy Court shall retain 
jurisdiction to estimate any Disputed Claim pursuant to Section 502(c) of the Bankruptcy 
Code at any time during litigation concerning any objection to the Claim.  Disputed 
Claims may be estimated and subsequently compromised, settled, withdrawn or 
resolved by any mechanism set forth in the Plan or approved by the Bankruptcy Court. 

8.3 Methods of Distribution Under the Plan. 

(a) Manner of Payments Under the Plan.  Cash Distributions shall be 
made by the Reorganized Debtor.     

(b) Distribution of Unclaimed Property.  Except as provided in the Plan, 
any Distribution of Cash under the Plan which is unclaimed (“Unclaimed Property”) shall 
be deposited by the Reorganized Debtor into the Disputed Claims Reserve Account to 
be held for the benefit of the holders of Allowed Claims entitled thereto under the terms 
of the Plan.  Upon presentation of proper proof by a Creditor entitled to such Unclaimed 
Property, the Unclaimed Property due the Creditor shall be released by the 
Reorganized Debtor from the Disputed Claims Reserve Account and paid to such 
Creditor. 

(c) Disposition of Unclaimed Property.  Notwithstanding the foregoing, 
upon the later of six (6) months after the Effective Date or three (3) months after the 
unclaimed Distribution is initially made, Creditors shall cease to be entitled to the 
Unclaimed Property in which they previously had an interest, and such Unclaimed 
Property shall then be transferred to the Reorganized Debtor and distributed in the 
same manner as other Cash Distributions, and the Creditor to whom such Unclaimed 
Property was delivered shall forever be removed as the holder of an Allowed Claim 
against the Estate. 
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(d) Disputed Claims Reserve.  On the Effective Date and from time-to-
time as further Distributions are made, the Reorganized Debtor shall deposit into the 
Disputed Claims Reserve Account Distributions for any Disputed Administrative 
Expenses and Disputed Non-Tax Priority Claims, or Disputed Claims based on the 
assumption that all such disputed items will be allowed in full, unless the Bankruptcy 
Court shall estimate that a smaller reserve is sufficient (the “Disputed Claims Reserve”).  
Any Creditor whose Claim is so estimated shall have recourse only to the reserve 
established by the Bankruptcy Court for such Creditor’s Disputed Claim, and not to the 
Reorganized Debtor, or any person receiving property or Distributions under the Plan, 
even if the Allowed Claim of such Creditor exceeds the maximum estimation of such 
Claim.  THUS, THE BANKRUPTCY COURT’S ESTIMATION OF A DISPUTED CLAIM 
WILL LIMIT THE DISTRIBUTION TO BE MADE THEREON, REGARDLESS OF THE 
AMOUNT FINALLY ALLOWED ON ACCOUNT OF SUCH CLAIM.  All interest, 
dividends, and profits earned in the Disputed Claims Reserve Account shall be property 
of the Estate and shall accrue for the benefit of the Estate, and no holder of any Claim 
or any Disputed Claim shall have any rights in such interest, dividends, or profits. 

(e) Additional Distributions. 

(1) Distributions on Disputed Claims Which Become Allowed 
Claims.  If a Disputed Administrative Expense, Disputed Non-Tax Priority Claim or 
Disputed Claim becomes an Allowed Claim in whole or in part, then within twenty-one 
(21) calendar days following the allowance of the Administrative Expense, Non-Tax 
Priority Claim or Claim by Final Order (or within such extended period, as may be 
provided by the Plan), the Reorganized Debtor shall distribute to the Creditor, out of the 
Disputed Claims Reserve Account, an amount equal to that which such Creditor would 
have been entitled if there had not been a dispute as to such Claim at the time of any 
earlier Distribution, without interest.   

(f) Distribution Procedures.  All Distributions made under the Plan 
shall be made by the Reorganized Debtor to holders of Allowed Claims (a) if any such 
holder has filed a proof of claim, at the address of such holder as set forth in the proof of 
claim, or (b) if any such holder has not filed a proof of claim, at the last known address 
of such holder according to the Debtor’s books and records.  The Reorganized Debtor 
shall have no obligation to recognize any purported transfer of a Claim after the 
Effective Date, and will be entitled for all purposes relating to the Plan to recognize and 
deal only with those holders of Claims shown on the books of the Debtor as of the 
Effective Date. 

8.4 Setoff Rights. 

(a) The Reorganized Debtor may, but shall not be required to, set off 
against or recoup from any Claim and the Distributions to be made pursuant to the Plan 
in respect of such Claim, Claims of any nature whatsoever that the Debtor may have 
against the holder of such Claim; provided-that neither the failure to do so nor the 
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allowance of any Claim hereunder shall constitute a waiver or release of any such 
Claims against such holder. 

(b) Failure by the Debtor to object to or examine any Claim or Interest 
for purposes of voting in favor of or against the Plan shall not be deemed a waiver of the 
Debtor’s, the Reorganized Debtor’s or any other Person’s rights to object to, or re-
examine, such Claim or Interest, in whole or in part, for purposes of allowance or 
distribution. 

ARTICLE IX.  

EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

9.1 Rejection of Contracts and Leases. 

Other than as set forth in this Plan, all executory contracts and unexpired 
leases that exist between or among the Debtor and any other Person shall be deemed 
rejected by operation of this Plan pursuant to Section 365(a) of the Bankruptcy Code on 
the Effective Date, except for any such contract or lease (a) that has been assumed or 
rejected, or renegotiated and assumed on modified terms, pursuant to an order of the 
Bankruptcy Court entered prior to the Effective Date, (b) that has been entered into by 
the Debtor during the pendency of the Case in the ordinary course of business or 
pursuant to an order of the Bankruptcy Court, (c) that is the subject of a motion to 
assume or reject, or a motion to approve renegotiated terms and to assume or reject on 
such terms, filed prior to the Effective Date, (d) is an insurance policy subject to Section 
9.3 below; or (e) that is specifically treated otherwise in this Plan or a Plan Agreement 
or in the Confirmation Order.  Entry of the Confirmation Order shall constitute the 
Bankruptcy Court’s approval, pursuant to Section 365(a) of the Bankruptcy Code, of the 
rejection of executory contracts and unexpired leases as provided for herein. 

9.2 Bar to Rejection Damages. 

Claims arising from the rejection of the Debtor’s executory contracts or 
unexpired leases shall be treated as General Unsecured Claims. The holder thereof 
shall file a proof of claim by the date fixed in such rejection order or, if no deadline is 
specified in such order, within thirty (30) days of the effective date of the rejection of 
such contract or lease, or shall be forever barred.  

9.3 Insurance Policies. 

Notwithstanding anything to the contrary contained in the Plan, the 
Debtor’s insurance policies and any agreements, documents or instruments relating 
thereto shall be deemed to be and treated as though they are executory contracts, and 
shall be assumed as of the Effective Date by operation of the Plan pursuant to Sections 
365(a) and 1123(b) of the Bankruptcy Code.  Nothing contained herein shall constitute 
or be deemed a waiver of any Cause of Action or any Retained Claim or Defense 
against any insurer or any other Person (except as otherwise provided herein) under 
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any of the Debtor’s policies of insurance or otherwise, or in any way to limit the 
obligation of such insurers to defend, indemnify, and/or hold harmless the Debtor under 
the terms of any insurance policy issued to the Debtor. 

9.4 Cure of Defaults.  

On the Effective Date, the Reorganized Debtor  shall (a) cure or provide 
adequate assurance that the Reorganized Debtor will cure any and all undisputed 
defaults under any executory contract or unexpired lease assumed pursuant to the Plan 
and (b) compensate or provide adequate assurance that the Reorganized Debtor will 
promptly compensate the other parties to such executory contract or unexpired lease for 
the agreed amount of any actual pecuniary loss to such party resulting from such 
undisputed default in accordance with Section 365(b)(1) of the Bankruptcy Code.  In the 
event that the Debtor disputes the existence of a default, or the nature, extent or 
amount of any required cure, adequate assurance or compensation, the Debtor’s and 
the Reorganized Debtor’s obligations under Section 365(b) of the Bankruptcy Code 
shall be determined by a Final Order, and any such obligations shall be performed by 
the Reorganized Debtor unless otherwise provided in such Final Order. 

ARTICLE X.  

POST EFFECTIVE DATE NOTICES TO CREDITORS AND OTHER INTERESTED 
PARTIES 

10.1 Notices to Creditors and Other Interested Parties. 

(a) In the event that (i) the Reorganized Debtor  proposes to enter into 
an agreement, settlement, compromise, sale, assignment or adjustment or otherwise 
take an action on behalf of the Estate, (ii) the Reorganized Debtor  requests instructions 
from the Bankruptcy Court with respect to authority to undertake certain actions or to 
refrain from taking actions under this Plan or the Confirmation Order, or (iii) the 
Reorganized Debtor  proposes to modify or amend this Plan or any Plan Agreement, 
then the Reorganized Debtor  shall transmit only to the Debtor’s Counsel and to 
Creditors a written notice summarizing the proposed action, and the recipient of such 
notice shall have ten (10) calendar days to transmit a written objection thereto.  If a 
written objection is timely made and the Reorganized Debtor and the objecting party are 
unable promptly to resolve the dispute, such matter shall be heard and determined by 
the Bankruptcy Court, subject to availability on the Bankruptcy Court’s calendar, upon 
not less than ten (10) calendar days’ notice to the objecting party and the Reorganized 
Debtor and Debtor’s Counsel.  Absent timely objection, a proposed agreement, 
settlement, compromise, sale, assignment, adjustment, amendment, modification, or 
other action shall be binding on the Estate and the Reorganized Debtor without the 
necessity for approval by the Bankruptcy Court; provided, however, the Reorganized 
Debtor may, in its discretion, seek Bankruptcy Court approval of any matter. 
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ARTICLE XI.  

EFFECT OF CONFIRMATION 

11.1 No Effect on Criminal, Tax or Environmental Statutes or Laws. 

Nothing in this Plan or in the Confirmation Order releases any entity from 
any liability to the United States or the State of Utah under any criminal or tax law or any 
police or regulatory statute enforceable by the United States or the State of Utah, nor 
shall anything in the Confirmation Order or Plan discharge any Claim of the United 
States or the State of Utah under any environmental statute or regulation or any law or 
legal principle prohibiting fraud. 

11.2 Deemed Consent. 

By accepting Distributions under and pursuant to the Plan, each holder of 
an Allowed Claim receiving Distributions pursuant to the Plan shall be deemed to have 
specifically consented to the injunctions and exculpations set forth in this Article and 
otherwise in this Plan. 

ARTICLE XII.  

CONDITIONS PRECEDENT 

12.1 Conditions to Confirmation. 

(a) Except as expressly waived, the Plan shall be null and void and 
have no force or effect unless the Court shall have entered the Confirmation Order, 
which shall be a Final Order and which Confirmation Order shall: 

(1) confirm the Plan without modification except as modified 
jointly by the Debtor in accordance herewith; 

(2) be in form and substance acceptable jointly to the Debtor; 

(3) declare that the provisions of the Confirmation Order shall 
not be severable and are mutually dependent; 

(4) declare that the transfer of the Debtor’s assets, including the 
transfer of ownership of all remaining real property to the Reorganized Debtor shall be 
free from any and all recordation and transfer taxes; and 

(5) declare that the Debtor has solicited acceptances of the Plan 
in good faith and in compliance with the Bankruptcy Code and that the Debtor and each 
of its affiliates, agents, directors, officers, employees, members, advisors and attorneys 
have participated in good faith and in compliance with the applicable provisions of the 
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Bankruptcy Code, and therefore are not liable for the violation of any applicable law, 
rule or regulation governing the solicitation of votes on the Plan. 

12.2 Conditions to Effective Date. 

Except as expressly waived, a condition precedent to the Effective Date is 
the entry of the Confirmation Order, in form and substance acceptable jointly to the 
Debtor and no request for revocation of the Confirmation Order under Section 1144 of 
the Bankruptcy Code shall have been made, or, if made, shall be pending, provided 
that, if an appeal of the Confirmation Order or any other such order is filed but no stay is 
granted in connection therewith, the Debtor may jointly elect to permit the Effective Date 
to occur notwithstanding pendency of appeal. 

12.3 Waiver of Conditions. 

All of the conditions precedent for Confirmation may be waived by the 
Debtor without any notice to parties in interest or the Bankruptcy Court and without a 
hearing, unless waiver is prohibited by law. 

12.4 Effect of Failure of Conditions. 

In the event that the conditions for Confirmation have not been satisfied or 
waived on or before sixty (60)  days after the Confirmation Date, then upon written 
notification filed jointly by the Debtor with the Bankruptcy Court: (a) the Confirmation 
Order shall be vacated, (b) no distributions under the Plan shall be made, (c) the Debtor 
and all holders of Claims and Interests shall be restored to the status quo ante as of the 
day immediately preceding the Confirmation Date as though the Confirmation Date had 
never occurred, and (d) all obligations of the Debtor with respect to the Claims and 
Interests shall remain unchanged and nothing contained herein shall be deemed to 
constitute a waiver or release of any Claims against the Debtor or any claims of the 
Debtor against any other Person or to prejudice in any manner the rights of the Debtor 
or any other Person in any further proceedings involving the Debtor. 

ARTICLE XIII.  

RETENTION OF JURISDICTION 

13.1 Retention of Jurisdiction by the Bankruptcy Court. 

(a) By operation of the Plan, the Bankruptcy Court, pursuant to 
Sections 105(a) and 1142 of the Bankruptcy Code, shall retain jurisdiction over the 
Chapter 11 Case: 

(1) to hear and determine pending motions for the assumption 
or rejection of executory contracts or unexpired leases or the assumption and 
assignment, as the case may be, of executory contracts or unexpired leases to which 
the Debtor is a party or with respect to which the Debtor may be liable, and to hear and 
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determine the allowance of Claims resulting therefrom including cure amounts, if any, 
required; 

(2) to hear and determine any and all objections to the 
allowance or estimation of Claims; 

(3) to hear and determine litigation or motions as may have 
been commenced in the Bankruptcy Court or removed by the Debtor before the 
Effective Date or by the Reorganized Debtor after the Effective Date (including without 
limitation all Causes of Action and all Retained Claims and Defenses and the 
Interpleader Proceeding, if the Reorganized Debtor is required to file the Interpleader 
Proceeding), whether to collect assets of the Debtor or for other purposes; 

(4) to enter and implement such orders as may be appropriate if 
the Confirmation Order is for any reason stayed, revoked, modified or vacated; 

(5) to hear and determine applications for allowance of 
professional fee claims and all other applications for fees or reimbursement of expenses 
under the Plan or under Sections 330, 331, 503(b), 1103 and 1129(a)(4) of the 
Bankruptcy Code; 

(6) to determine requests for the payment of Claims under 
Section 507(a)(1) of the Bankruptcy Code, including compensation and expenses of 
parties entitled thereto; and 

(7) promptly after satisfaction of the matters set forth in (a) (1) 
through (6) hereof, to enter a final decree closing the Chapter 11 Case. 

ARTICLE XIV.  

MISCELLANEOUS PROVISIONS 

14.1 Modification and Amendments. 

The Debtor may alter, amend or modify the Plan in accordance with 
Section 1127(a) of the Bankruptcy Code at any time prior to Confirmation. On and after 
the Confirmation Date, but prior to substantial consummation of the Plan as defined in 
Section 1101(2) of the Bankruptcy Code, the Debtor (prior to the Effective Date) or the 
Reorganized Debtor (after the Effective Date) may, under Section 1127(b) of the 
Bankruptcy Code, institute proceedings in the Bankruptcy Court to remedy any defect or 
omission or reconcile any inconsistencies in the Plan, the Disclosure Statement or the 
Confirmation Order, and such matters as may be necessary to carry out the purposes 
and effects of the Plan, so long as such proceedings do not materially adversely affect 
the treatment of holders of Claims or Interests under the Plan; provided, however, that 
prior notice of such proceedings shall be served in accordance with the Bankruptcy 
Rules or any orders of court.  
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14.2 Revocation, Withdrawal or Non-Consummation. 

The Debtor shall have the right to revoke or withdraw the Plan at any time 
prior to the Effective Date. If revoked or withdrawn prior to the Effective Date, or if the 
Confirmation Date or the Effective Date does not occur, then the Plan, any settlement or 
compromise embodied in the Plan (including the fixing or limiting to an amount any 
Claim or Class), the assumption or rejection of executory contracts or leases effected by 
the Plan, and any document or agreement executed or to be executed pursuant to the 
Plan shall be null and void and of no effect. In such event, nothing contained herein, 
and no acts taken to implement the Plan, shall be deemed to constitute a waiver or 
release of any Claims against the Debtor or any other Person or any claims by the 
Debtor or the Debtor against any Person, to prejudice in any manner the rights of the 
Debtor, or any Person in any further proceedings involving the Debtor or to constitute an 
admission of any sort by the Debtor or any other Person. 

14.3 Binding Effect: Successors and Assigns. 

On the Effective Date, the Plan shall be binding upon, and inure to the 
benefit of, the Debtor and all present and former holders of Claims or Interests, and 
their respective successors and assigns, whether or not the Claims or Interests of such 
holders are Impaired under the Plan and whether or not such holders have accepted the 
Plan. 

14.4 Exclusivity. 

The Debtor shall have the exclusive right to amend or modify the Plan and 
to solicit acceptances of any amendments or modifications through the Effective Date. 

14.5 Default of Plan. 

In the event of any default of the provisions of this Plan, a creditor or party 
in interest aggrieved by such default may provide written notice to the Reorganized 
Debtor.  The notice of default must describe with specificity the nature of the default 
alleged and the steps required to cure such default.  The Reorganized Debtor shall 
have thirty days after receipt of notice of default to cure such default.  If the default is 
not cured within thirty days after receipt of a notice of default, then a creditor or party in 
interest aggrieved by such default may apply to the Bankruptcy Court to compel 
compliance with the applicable provisions of the Plan.  The Bankruptcy Court, after 
notice and a hearing, shall determine whether a default occurred, and if a default 
occurred, whether such default has been cured.  Upon finding a material default, the 
Bankruptcy Court may issue such orders as may be appropriate, including an order 
compelling compliance with the pertinent provisions of the Plan or an order converting 
the case to one under Chapter 7 of the Bankruptcy Code. 
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14.6 Notices. 

Any notice required or permitted under this Plan shall be (a) in writing, (b) 
served by (i) certified mail, return receipt requested, (ii) hand delivery, or (iii) overnight 
delivery service, and (c) deemed to have been given or made when actually delivered, 
to the following addresses: 

If to the Debtor, to: 
 

Avalon Care Center – Chandler, L.L.C. 
c/o Scott R. Carpenter 
206 N. 2100 W. 
Salt Lake City, Utah 84116 
 
with a copy to Debtor’s Counsel at: 
 
George Hofmann 
Jeffrey Trousdale 
Cohne Kinghorn, PC 
111 East Broadway, 11th Floor 
Salt Lake City, UT 84111 

 
14.7 Severability of Plan Provisions. 

In the event that the Bankruptcy Court determines, prior to the Effective 
Date, that any provision in the Plan is invalid, void or unenforceable, the Debtor may 
jointly, at their discretion, (a) treat such provision as invalid, void or unenforceable, in 
which case such provision shall in no way limit or affect the enforceability and operative 
effect of any other provision of the Plan, or (b) alter, amend, revoke, or withdraw the 
Plan. 

14.8 Governing Law; Construction. 

Unless a rule of law or procedure is supplied by federal law (including the 
Bankruptcy Code and Bankruptcy Rules) or unless otherwise specifically stated in any 
agreement, document or instrument executed in connection with the Plan, the 
substantive and procedural laws of the State of Utah shall govern the construction and 
implementation of the Plan, and any documents and instruments executed in 
connection with the Plan, without reference to any conflict or choice of laws principles. 
To the extent the provisions of the Plan conflict with the terms and conditions of any 
other agreement, document or instrument executed in connection herewith, the 
provisions of the Plan shall govern. 

14.9 Notice of Effective Date. 
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MARK HASHIMOTO, CPA 
 

 
Mark D. Hashimoto is a Principal with the accounting firm of Piercy Bowler Taylor & Kern.  He 
is a Certified Public Accountant and Certified Fraud Examiner with over thirty years of 
experience in the areas of bankruptcy and reorganization, receivership matters, investigative 
accounting and litigation services. 
  
He has served on the Chapter 7 Panel of Bankruptcy Trustees for the District of Arizona from 
1992 through 1995.  In addition, he has served as a Chapter 11 trustee, examiner, and chief 
restructuring officer for Debtors in a variety of industries.  He has also been employed as 
accountant for trustees, examiners, debtors, creditors and creditor committees.  In addition to his 
experience in bankruptcy matters, he has also been appointed on numerous occasions as receiver, 
special master or designated as the court’s independent expert in Arizona Superior Court and 
Utah District Court matters. 
 
Mr. Hashimoto has been engaged in investigative accounting matters relating to fraud, 
embezzlement and mismanagement, performing services such as reconstruction of records, 
tracing and recovery of assets, identification of bankruptcy preferences and fraudulent 
conveyances, determination of misrepresentations in financial statements, solvency analysis and 
investigation of Ponzi schemes.  
 
Mr. Hashimoto has also performed services in litigation matters involving estimates of damage, 
solvency and feasibility for businesses in a variety of industries.  He has provided expert 
testimony in state court, federal court, bankruptcy court, arbitration and mediation. 
 
 
EMPLOYMENT HISTORY 
 
  * PIERCY BOWLER TAYLOR & KERN   9/11 to Present 
 

A Principal with the firm charged with the responsibility of developing and managing the 
firm’s bankruptcy and investigative accounting practice.   

 
  * SOLE PRACTIONER     3/01 to 9/11 
 

Continued his practice in management of forensic accounting engagements related to 
bankruptcy, investigative accounting and economic analysis.   

 
  * HUNTER & HASHIMOTO, P.C.    2/95 to 3/01 
 

Founded the firm and shared in managing all aspects of the firm's bankruptcy accounting, 
investigative accounting and litigation practice. 
 
 
 
 

Case 17-27825    Doc 47    Filed 11/14/17    Entered 11/14/17 12:00:42    Desc Main
 Document      Page 84 of 90

Case 17-27825    Doc 68    Filed 12/20/17    Entered 12/20/17 15:32:23    Desc Main
 Document      Page 87 of 93



  * NEILSON, ELGGREN, DURKIN & CO.   6/86 to 2/95 
 

Was a manager and later admitted as a partner with the regional forensic accounting firm 
which specialized in bankruptcy accounting, investigative accounting and litigation 
services.  In 1990, was given the responsibility for managing the firm's Phoenix office. 
 
 

  * KMG/MAIN HURDMAN     12/83 to 6/86 
 

Was a senior consultant in the litigation services department of the ninth largest 
accounting firm in the U.S.   Engagements included matters relating to bankruptcy, 
litigation support and investigative accounting. 

 
 
EDUCATION 
 
  * Bachelor of Science, Finance - University of Utah 
 
  * Bachelor of Science, Accounting - University of Utah 
 
  * Master of Business Administration - University of Utah 
 
 
PROFESSIONAL MEMBERSHIPS 
 
  * Association of Certified Fraud Examiners 
   
  * Utah Association of Certified Public Accountants 
 
  * American Institute of Certified Public Accountants 
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Bankruptcy and Receivership Engagements 
 
  * Chapter 11 Trustee/Chief Restructuring Officer 

Davis Development, Inc.   Sheffield Metals Trading, Ltd. 
R.M. Holdings, Inc. & E.R. Holdings, Inc. Boardwalk Partners 
Jafar Hashim     Peacock Properties, LLC 
United Underwriters, Inc.   La Caille Restaurant Corp. 
Provo Gateway, LLC    Lehi Roller Mills 
PayPro, Inc,/Former Payroll Company, Inc. 

 
  * Chapter 7 Trustee 

Served as Chapter 7 Panel Trustee for the District of Arizona from 1992 thru 1995. 
 
  * Bankruptcy Court Appointed Examiner 

Westrend Development, Inc.   Steven and Susan Marra 
MLB Partnership    Southwest Baking, Inc. 
IICA, Inc.     Bruce and Virginia Merrill 

  E & L Equipment, Inc.    Rodizio Restaurants International, Inc. 
  Infinia, Inc. et al.    Intellivex, Inc. 
  Snow Canyon Clinic    Korea Technology Industry America 
 
  * Court Appointed Receiver 

Drexel Phoenix Land Limited Partnership Nightime Pediatric Clinics, Inc. 
Chief Dodge Indian Jewelry, Inc.  DES, Inc. 
America West Title Agency, Inc.  Gregory, Barton & Swapp, P.C. 
Precision Title Insurance Agency, Inc.  Cannonwood Investments, LLC 
MRF Family Ltd.    Michelex Corporation 
Red River Properties, Inc.   Riverbend Sundowner Trailers 
Dwyer Communications, Inc.   Filtakleen Manufacturing, Inc. 
I-Tek, Inc.     R&L Leasing, Inc. 

 
  * Accountant for Chapter 11 Debtor/Trustee/Examiner/Receiver 

Bonneville Pacific Corp.   Davis Development, Inc. 
Bruce Patrick McNall    Benchmark Irrevocable Trust 
Harry Carian Sales    Manhattan Plaza 
Traweek Investments    Utex Oil 
Embassy Suites Hotel    Comworld Productions 
Grand Wilshire, et al    Triad America 
Great Basin GMC Truck, Inc.   Tri-Valley Distributing, Inc. 
Snowville Farms, LLC    IDI Global, Inc. 
Sparetime Family Fun Centers, Inc.  Russell Properties of Utah, LLC 
J&K Wright Family Ltd.   Carlton Hotel, LLC 
Cedar City Inn, LLC    BRB 4, LLC 
Tupelo Investments, LLC   Twin Peaks Financial Services, Inc. 
American Pension Services, Inc.   Fable Jewelry, Inc. 

 
  * Accountant for Chapter 7 Trustee 

Employed in over a hundred cases by Chapter 7 trustees in Utah, Arizona and Nevada 
 
  * Accountant for Unsecured Creditors' Committee 

C.W. Marketing, Inc.    Community Hospice 
Estate Realty, Inc.    FastMicro, Inc. 
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Investigative Accounting Engagements 
 
  * Management Solutions, Inc./Wendell Jacobson – Analyzed the operations of over 200 

entities with assets in excess of $200 million to determine the solvency and profitability 
of the entities, and traced the source and use of funds relating to the real estate operations 
to determine if the entities exhibited the characteristics of a ponzi scheme.   

 
  * American Pension Services, Inc. – Employed as Accountant for the Receiver for a 

retirement account administrator with approximately 6,000 self-directed IRA and 401K 
accounts with over $360 million in assets.  Analyzed the 32 year operating history to 
determine the cause and extent of missing client trust funds, and determined that over 
$24.5 million in trust funds were missing. Assisted the Receiver with determination of  
the cause and methods used to siphon funds from the debtor, solvency of the debtor, and  
potential targets to recover such funds.   

 
  * U.S. v. Conley Wolfswinkel - Traced funds in $160 million check kiting scheme and 

assisted Department of Justice with criminal prosecution. 
 
  * Kansas Public Employees Retirement System - Investigated the cause of over $200 

million in losses suffered through direct investments by the retirement system in 28 
businesses in Kansas and Missouri. 

 
  * American Continental Bondholders v. Charles H. Keating, Lincoln Saving & Loan, et al. 

- On behalf of bondholders owed approximately $220 million, investigated the source 
and use of funds related to the failure of American Continental Corp. and its subsidiary 
Lincoln Savings and Loan.  Also assisted the U.S. Attorney in the criminal prosecution of 
Mr. Keating. 

 
  * Technical Equities v. KMG/Main Hurdman - Investigated sham transactions in investor 

fraud case, and determined the potential impact on the audited financial statements.  
Prepared an estimate of damage caused by the malpractice of the accounting firm 
performing the independent audit. 

 
  * Bankruptcy Estate of Bruce Patrick McNall - Investigated the extent of false financial 

information submitted to banks in obtaining in excess of $100 million in financing.  Also 
performed an analysis of potential preferential transfers and fraudulent conveyances to be 
pursued by the bankruptcy trustee.  Assets included ownership in L.A. Kings hockey 
franchise, thoroughbred horses, ancient antiquities and sports memorabilia. 

 
  * Bankruptcy Estate of Wayne Ogden - Reconstructed records relating to a ponzi scheme 

involving approximately 500 investors and $24 million in investments.  Assisted with 
criminal prosecution of the debtor and identified potential preferences and fraudulent 
conveyances to be pursued by the bankruptcy trustee. 

 
  * Bankruptcy Estate of Sheffield Metals - Reconstructed records and fraudulent activity 

relating to precious metals lending and trading operation involving approximately 700 
investors and $25 million in precious metals.  Assisted with criminal prosecution of the 
principal and identification of potential preferences and fraudulent conveyances to be 
pursued by the estate. 
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Investigative Accounting Engagements (Continued) 
 
  * Bankruptcy Estate of Twin Peaks Financial Services - Reconstructed records and 

fraudulent activity relating to a ponzi scheme involving approximately $70 million in 
investments.  Tasks included identification of potential preferences and fraudulent 
conveyances to be pursued by the estate, and preparation of analysis illustrating the 
nature of the debtor’s business practices. 

 
  * U.S. v. Vista Paint – Investigated the financial statements and operations of a paint 

manufacturer and retailer in order to determine the feasibility of the company to pay the 
EPA fine assessed for various environmental violations. 

 
  * Utah State Retirement Fund - Engaged by the secured lender to investigate misuse of 

funds by developer of commercial real estate development. 
 
  * Bankruptcy Estate of E & L Equipment - Appointed by the Bankruptcy Court as the 

independent expert to assist in determination of the accuracy of financial information 
provided by the debtor. 

 
  * Hansen v. ExtraFunds.com, LLC, et al - Appointed as Special Master to review and 

analyze historic operations of the business and monitor current activity to determine and 
report to the Court any business dealings which are outside the ordinary course of 
business. 

 
  * Engaged in numerous divorce cases to investigate concealment or dissipation of assets of 

the marital estate, and perform analysis of financial records of the litigants and related 
businesses to determine actual income and expenditures for purposes of establishing child 
support and alimony.   

 
  * Court appointed as independent Chapter 11 bankruptcy examiner or employed by 

bankruptcy examiners to investigate potential fraud, mismanagement, commingling of 
funds with related entities, factors for substantive consolidation and feasibility of 
reorganization. 

 
  * Employed by bankruptcy trustees and receivers in numerous cases to investigate and 

identify potential preferences, fraudulent conveyances, concealed assets and 
mismanagement (see Bankruptcy Engagements). 
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EXHIBIT C
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