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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

RICHMOND DIVISION

)

In re: ) Chapter 11
)

THE GYMBOREE CORPORATION, et al.! ) Case No. 17-32986-KLP
)

Debtors. ) Jointly Administered

)

LIMITED OBJECTION OF LEGACY PLACE PROPERTIES LLC, MARKET STREET
RETAIL SOUTH LLC, W/S/M HINGHAM PROPERTIES LLC, BP PRUCENTER
ACQUISITION LLC, WARWICK MALL L.L.C. AND OWRF CARMEL, LLC TO

DEBTORS’ MOTION FOR ENTRY OF AN ORDER (I) APPROVING THE ADEQUACY

OF THE DISCLOSURE STATEMENT, (II) APPROVING THE SOLICITATION AND
NOTICE PROCEDURES WITH RESPECT TO CONFIRMATION OF THE DEBTORS’
PROPOSED JOINT PLAN OF REORGANIZATION, (IIT) APPROVING THE FORMS
OF BALLOTS AND NOTICES IN CONNECTION THEREWITH, (IV) APPROVING
THE RIGHTS OFFERING PROCEDURES, (V) SCHEDULING CERTAIN DATES
WITH RESPECT THERETO, AND (VI) GRANTING RELATED RELIEF

Legacy Place Properties LLC, Market Street Retail South LLC, W/S/M Hingham

Properties LLC, BP PruCenter Acquisition LLC, Warwick Mall L.L.C., and OWRF Carmel,

LLC (collectively, the “Landlords”) hereby file this limited objection (this “Objection”) to

Debtors’ Motion for Entry of an Order (I) Approving the Adequacy of the Disclosure Statement,

1

The Debtors in these chapter 11 cases, along with the last for digits of each Debtor’s federal tax

identification number, include: The Gymboree Corporation (5258); Giraffe Intermediate B, Inc. (0659); Gym-Card,
LLC (5720); Gym-Mark, Inc. (6459); Gymboree Manufacturing, Inc. (6464); Gymboree Retail Stores, Inc. (6461);

Augustus C. Epps, Jr., Esquire (VSB No. 13254)
Michael D. Mueller, Esquire (VSB No. 38216)
Jennifer M. McLemore, Esquire (VSB No. 47164)
CHRISTIAN & BARTON, LLLP

909 East Main Street, Suite 1200

Richmond, Virginia 23219-3095

Telephone: (804) 697-4100

Facsimile: (804) 697-6112

Counsel for Legacy Place Properties LLC, Market Street
Retail South LLC, W/S/M Hingham Properties LLC, BP
PruCenter Acquisition LLC, Warwick Mall L.L.C., and

OWRF Carmel, LLC.
8967218.1

Douglas B. Rosner, Esquire

Vanessa P. Moody, Esquire (admitted pro hac vice)
GOULSTON & STORRS PC

400 Atlantic Avenue

Boston, Massachusetts 02110

Telephone: (617) 482-1776

Facsimile: (617) 574-4112

Counsel for Legacy Place Properties LLC, Market Street
Retail South LLC, W/S/M Hingham Properties LLC, BP
PruCenter Acquisition LLC, Warwick Mall L.L.C., and
OWRE Carmel, LLC.



Case 17-32986-KLP Doc 405 Filed 07/17/17 Entered 07/17/17 11:58:53 Desc Main
Document  Page 2 of 13
(1I) Approving the Solicitation and Notice Procedures With Respect to Confirmation of the
Debtors’ Proposed Joint Plan of Reorganization, (III) Approving the Forms of Ballots and
Notices in Connection Therewith, (IV) Approving the Rights Offering Procedures, (V)
Scheduling Certain Dates with Respect Thereto, and (VI) Granting Related Relief [Docket No.
144] (the “Motion™). In further support of this Objection the Landlords state as follows:
Background

1. The Landlords and certain of the above-captioned debtors and debtors in

possession (collectively, the “Debtors™) are parties to unexpired leases of nonresidential real

property (collectively, the “Leases™) for the store locations listed below:

. andlord = _ Locatio :
Legacy Place Properties LLC Legacy Place Gymboree
Dedham, Massachusetts Crazy 8
Market Street Retail South LLC MarketStreet Lynnfield Gymboree
Lynnfield, Massachusetts
W/S/M Hingham Properties LLC Derby Street Shoppes Gymboree
Hingham, Massachusetts
BP PruCenter Acquisition LLC Prudential Center Janie and Jack
Boston, Massachusetts
Warwick Mall L.L.C. Warwick Mall Gymboree
Warwick, Rhode Island
OWREF Carmel, LLC Carmel, California Janie and Jack
2. Each of the Leases is a lease of real property located within a “shopping center”

within the meaning of section 365(b)(3) of title 11 of the United States Code, 11 U.S.C. §§ 101,

et seq. (the “Bankruptcy Code”). See In re Joshua Slocum Ltd., 922 F.2d 1081, 1086-87 (3d Cir.

1990).
3. On June 16, 2017, the Debtors’ filed the Motion, contemporaneously with the

Joint Chapter 11 Plan of Reorganization of the Gymboree Corporation and Its Debtor Affiliates

Gymboree Operations, Inc. (6463); and S.C.C. Wholesale, Inc. (6588). The location of the Debtors’ service address
is 71 Stevenson Street, Suite 2200, San Francisco, California 94105.

2
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[Docket No. 140] (the “Plan™) and the Disclosure Statement for the Joint Chapter 11 Plan of
Reorganization of the Gymboree Corporation and Its Debtor Affiliates [Docket No. 141], a
modified version of which was filed on June 29, 2017 [Docket No. 226] (as modified, the

“Disclosure Statement™).

4. On July 10, 2017, the Debtors filed a Notice of Filing of Store Closing List
Regarding the Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the
Debtors to Assume the Consulting Agreement, (II) Approving Procedures for Store Closing
Sales, and (III) Granting Related Relief, which provides for the closure of the “Crazy 8” store
subject to one of the leases between Legacy Place Properties LLC and the Debtors. The other
five (5) leases between the Landlords and the Debtors are not slated for closure.

Limited Objection

5. The Landlords do not oppose the Debtors’ reorganization under chapter 11 of the
Bankruptcy Code; however, there are a few provisions of the Plan and the timeline leading up to
confirmation of the Plan that violate the provisions of the Bankruptcy Code and/or are unduly
prejudicial and burdensome to the Landlords. Although the objectionable provisions are actually
set forth in the Plan, their impact will be felt by the Landlords prior to confirmation. These
infirmities must be corrected now in connection with the Disclosure Statement and prior to the
scheduling of a confirmation hearing on the Plan.

A. The Plan Violates the Provisions of 11 U.S.C. § 365(d)(4) and Is Not
Confirmable As Proposed.

6. To be confirmed, the Plan must be feasible, see 11 U.S.C. § 1129(a)(11), and

must not violate any of the provisions of the Bankruptcy Code. See Resorts Int’l Inc. v.

Lowenschuss (In re Lowenschuss), 67 F.3d 1394 (9th Cir. 1995). This includes, without

8967218.1
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limitation, the provisions of Section 365(d)(4) of the Bankruptcy Code, which provides, in
relevant part, as follows:
an unexpired lease of nonresidential real property under which the debtor is the
lessee shall be deemed rejected, and the [debtor-in-possession] shall immediately
surrender that nonresidential real property to the lessor, if the [debtor-in-
possession] does not assume or reject the unexpired lease by the earlier of (i) the

date that is 120 days after the date of the order for relief; or (ii) the date of the
entry of an order confirming a plan.

11 U.S.C. § 365(d)(4)(A).

7. By order dated July 11, 2017, pursuant to the terms of section 365(d)(4)(B), the
Court has extended the 120-day period set forth in Section 365(d)(4)(A) to the earlier of January
8, 2018 or the date of entry of an order confirming a plan. [Docket No. 370] (the “Extension
Order”). Accordingly, assuming that plan confirmation willbpredate January 8, 2018 (which is
the expectation of the Debtors, based on the confirmation timeline proposed in the Disclosure
Statement) both the Bankruptcy Code and this Court require that unexpired leases be assumed or
rejected by the time of any confirmation of the Plan.

8. Notwithstanding the requirements of section 365(d)(4) of the Bankruptcy Code,
as well as this Court’s above-referenced order, the Plan provides that all unexpired leases will be
assumed or rejected by the date on which a confirmed Plan becomes effective (the “Effective
Date”), which will be some time after the date on which the Plan is actually conﬁrmed. While
the Disclosure Statement itself is silent on the treatment of unexpired leases, the Plan provides
more detail. Article V.C. of the Plan purports to entitle the Debtors, after confirmation of the
Plan, to redesignate as a rejected lease an unexpired lease that was previously designated for
assumption in the event that the amount required to cure arrearages under such lease is
determined by the Court to be higher than the number proposed by the Debtors in their Plan

Supplement (as defined in the Plan).

8967218.1
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9. Because the Effective Date will post-date the date on which the Plan is confirmed,
the Plan — as proposed — violates the provisions of section 365(d)(4) of the Bankruptcy Code and
this Court’s Extension Order. As a result, the Plan is not now confirmable under section
1129(a)(1) of the Bankruptcy Code. Therefore, this Court should order the Debtors to revise the
Plan to provide for the assumption/rejection of all unexpired leases on or before the date on
which the Plan is confirmed. Landlords understand that the effective date of any lease
assumptions and rejections may not be until the Effective Date of the Plan (subject, of course, to
the statutory deadline of January 8, 2018). However, the Debtors should not be given the right
now to change their elections after confirmation. The uncertainty associated with the Debtors’
right to assume or reject leases under section 365 of the Bankruptcy Code must end at
confirmation as contemplated by the express language of the statute and this Court’s prior
Extension Order.

B. The Cure Claim Procedures Proposed in the Plan Unduly Prejudice
Landlords.

10.  The procedures for cure claim objections proposed in the Plan are unnecessarily
prejudicial to Landlords and should be modified. Article V.C. of the Plan provides that the
Debtors will file, at least ten (10) days prior to the date set for the confirmation hearing, notices
(the “Cure Notices™) setting forth the amount that the Debtors believe is required to be paid to
cure all monetary defaults under each unexpired lease to be assumed under the Plan (the

“Proposed Cure Amounts”). The Plan also requires that any objections to Proposed Cure

Amounts be filed at least seven (7) days prior to the confirmation hearing date. This means that
landlords may have as few as three (3) days (possibly only a single business day, if the deadline
to file Cure Notices is on a Friday and such notices are filed on that date) to review Proposed

Cure Amounts and draft and file any necessary objections thereto.

8967218.1
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11. There is absolutely no reason to create such harried and arbitrary deadlines. Upon
information and belief, the Debtors have a very good sense today of the unexpired leases that
will be assumed pursuant to any confirmed plan of reorganization. At a minimum, landlords,
including the Landlords, should be afforded a minimum of ten (10) days after the Cure Notices
are filed and served to file objections to Proposed Cure Claims to ensure that they are not unduly
prejudiced and burdened by unnecessarily challenging deadlines. There is no reason why the
Debtors cannot file and serve Proposed Cure Amounts sooner to provide the Landlords a
reasonable period of time to respond and the Debtors time to make final elections prior to
confirmation.

JOINDER

12.  The Landlords incorporate by reference herein each of the objections and prayers
for relief set forth in other objections filed to the Disclosure Statement that are not inconsistent
with this Objection.

RESERVATION OF RIGHTS

13.  The Landlords hereby reserve their rights to raise further arguments to the

Disclosure Statement and Plan at the hearing on the approval of the Disclosure Statement.

8967218.1



Case 17-32986-KLP Doc 405 Filed 07/17/17 Entered 07/17/17 11:58:53 Desc Main
Document  Page 7 of 13

WHEREFORE, the Landlords respectfully requests that this Court (a) deny approval of
the Disclosure Statement unless and until the timeline contemplated in Plan for assumption
(including Proposed Cure Amounts) and rejection of leases is amended consistent with this
Objection, (b) the timing for responding to the Debtors’ cure notices is amended to permit the
Landlords a reasonable response time, and (c¢) grant the Landlords such other and further relief as
may be just and proper.

Respectfully Submitted,

Dated: July 17,2017 By:  /s/ Jennifer M. McLemore
Augustus C. Epps, Jr., Esquire (VSB No. 13254)
Michael D. Mueller, Esquire (VSB No. 38216)
Jennifer M. McLemore, Esquire (VSB No. 47164)
CHRISTIAN & BARTON, LLP
909 East Main Street, Suite 1200
Richmond, Virginia 23219-3095
Telephone: (804) 697-4100
Facsimile: (804) 697-6112
Email: jmclemore@cblaw.com
-and-
Douglas B. Rosner, Esquire
Vanessa P. Moody, Esquire
GOULSTON & STORRS PC
400 Atlantic Avenue
Boston, Massachusetts 02110
Telephone: (617) 482-1776
Facsimile: (617) 574-4112

Counsel to the Landlords

CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of July, 2017, I caused a copy of the foregoing
pleading to be served by regular U.S. mail or email on the Core Parties and the 2002 List Parties
as shown on Exhibit A, and all parties receiving notices in this case through the Court’s ECF
system.

/s/ Jennifer M. Mcl.emore
Jennifer M. McLemore

2171203
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Exhibit A
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